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PLEAS or THE CROWN. 


PROCESS on an indictment or 

information ſuppoſes ſuch in- 
dictment or information to be firſt 
exhibited. 


Indictments (ch. 25.) are of two 
kinds: 5 
1. Such as are grounded on the 
common law, ch. 25. ſect. 55. 
to 99. 
2. Such as are grounded on ſta- 
tute, ch. 25. ſect. 99 to 118. 


Informations are of two kinds: 
1. Such as are merely the ſuit of 
the king, ch. 26. 
2. Such as are partly the ſuit of 
the king, and partly the ſuit of 
the party, ch. 20. ſect. 17. 


Proceſs on an indictment or in- 

tormation may be either conſidered, 

1. In general, without any part1- 

cular regard te proceſs of out- 
lawry, ch 27. ſect. 1 to 113. 

2. In particular, with __ to 

ſuch proceſs only, ch. 27. 

ſ. 113. EE 

Yor. Iv. 


A criminal being brought into 
court 1s to be arraigned, or put 
upon his trial, the manner whereof 
may be conſidered, 

1. As it relates to all criminalsin 

general, ch. 28. 
2. As it relates to principals and 
acccſlarics in particular, c. 29. 


The — being arraigned, either, 
1. Stands mute, (c. 30.) or, 
2. Confeſſes, (c. 31.) or, 
3. Pleads. 


Pleas are either, 
1. Dilatory, or, 
2. In chief. 
The dilatory arc either, 
1. Declinatory, or, 
2. In abatement, c. 34. 
The declinatory are either, 
1. Of the privilege of ſanctuary, 
(e. 34. % % 
2. Of the benefit of clergy, c. 33. 
3. Of tranſportation. 
Pleas 1n chief are either, 
1. In bar, or, 
2. The general iſſue, c. 38. 
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The principal pleas in bar are, 


I. That of autrefo:ts acquit, c. 35. + 


2. That of autrefoits attaint, or, 

3. That of autreſoits convict, c. 30. 

4. That of pardon, c. 37. | 
The plea of “ xt guilty” is triable 

either, 

1. By the country, or, 

2. By the pcers, (c. 44.) or, 

3. By battle, c. 45. 

In order for a trial by the country 

a jury muſt be returned, 

1. From the proper county, c. 40. 
2. By proper proceſs, c. 41. 
3. Before a proper court, c. 42. 
The jurors being returned into 
court may in many caſes be chal- 
lenged. | 
Such challenges may be conſidered 
either, 
1. Without any particular regard 
to aliens, or, 
2. As they particularly relate to 
aliens, c. 43. 1. 34. to the end of 
the chapter. 
Thoſe of the firſt kind are either, 
1. Such as may be taken on the 
part of the king (c. 43. 1. 2, 3.) 
or, 
2. Such as may be taken on the 

part of the priſoner. 

A challenge may be taken on the 
part of the priſoner, either, 

1. Peremptory, (c. 43. ſ. 5 to 10.) 
or, 

2. For cauſe, c. 43. ſ. 10 to 34. 


The jury being ſworn, are to be 
guided by their evidence, c. 46. 

M hereupon they muſt give ſome 
verdict, either general or ſpecial, 
8. 


Judgments in criminal caſes are 
of two kinds, 
1. Such as expreſsly ſentence the 
party to the puniſhment proper 
for his crime, 


2. Such as give-no ſuch expreſs 
ſentence. | 

Of judgments by ſuch expreſs 
ſentence there are two kinds: 

1. Such as are fixed and ſtated, 
and always the ſame for the 
{ame ſpccics of crimes, c. 48. 
ſ. 2 to 14. 

2. Suchasarediſcretionary and va- 
riable according to tlie different 
circumſtances of each caſe, 
c. 48. 14 to 21. 

Of judgments which give no ſuch 
expreſs ſentence, there are alſo two 
kinds : 

1. Outlawry, c. 48. ſ. 21, 22, 23. 

2. Abjuration, c. 48. ſ. 24. 


The moſt conſiderable conſe- 
quences of an attainder, &c. are, 

I. The forfeiture of lands and 
goods, c. 49. 1. 1 to 42. 

2. The loſs of the wife's dower, 
c. 49. ſ. 42 to 47. 

3. The corruption of blood, c. 49. 
ſ. 47. to the end of the chapter. 


Forfeitures ef lands and goods are 
either, 
1. By the common law (c. 49. 
ſ. 1 to 18.) or, 
2. By ſtatute, c. 49. ſ. 18 to 30. 


Judgments may be avoided, either, 
1. Without writ of error, (c. 50. 
ſ. 10 to 17.) or, 
2. By writ of error. 


They may be avoided by writ of 
error, either, 
1. For faults apparent in the re- 
cord, (c. 50. 1. 1.) or, 
2. For matters dehors the record, 
(c. 50. 1.2 to 10.) 


The party condemned is either to be, 
1. Reprieved, (c. 51. ſ. 8, 9.) or, 
2. Executed, c. 51. ſ. 1 to 8. 
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king, by the oaths of twelve men, of the ſame county 

wherein the offence was committed, returned to in- 
quire of all offences in general in the county, determinable 
by the court into which they are returned, and finding 4 
31/1] brought before them to be true. 


\ N INDICTMENT is an accuſation, at the ſuit of the 


But when ſuch accuſation is found by a grand jury, with- 
out any bill brought before them, and (a) afterwards re- 
duced to a formed indictment, it is called a PRESENTMENT. 


And when it is found by jurors returned to inquire of 
that particular offence only which is indicted, it is properly 
called an Ixus ITI. 


For the better underſtanding the nature of ſuch proceed - 
ings, I ſhall conſider the following particulars : 


1. Whether a grand jury may find part of a bill brought 
before them true, and part falſe. 


2. Whether an indictment be merely the ſuit of the king. 


3. What matters are indictable. 


4. Where a man may be tried at the ſuit of the king for a 


eapital offence, without any indictment. 
Vor. IV. B 5. Whether 


2. Hale, 253» 


(a) Lamb. By 
4. C. 3» 
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5. Whether a man may be arraigned on an mdifment 
wile az «pal is depending againſt him for the fame of- 
fence. | 


6. Who may and ought to be indictors, and in what 
manner they are to be returned. 


7. Within what place the offences inquired of muſt ariſe. 


8. Of the form of the dy of an indictment. 

9. Ot the form of the cap ion of an indictment. 

10. Upon what proof it may be found. 

11. In what caſcs it may be quaſhed. 

12. What may be pleaded to it, and in what manner. 


As to THE FIRST PCINT, viz. Whether a grand jury may 
find part of the bill brought before them true, and part 
falſe. 


7 5 
Keilwav zo. Seck. 2. It ſeems to be generally agreed, that they muſt 


(4%, Roll. sa. if they take upon them to find it ſpecially, or conditionally, 
5 Wn. _ or to be true for part only, and not for the refl, the whole 
428. is void (1), and the party (a) cannot be tried upon it, but 
(4) 2. Roll. 52. ought to be indicted anew, And accordingly it hath been 
(e) 3. Bultt. reſolved, that if a grand jury indorſe a bill of murder (5), 
28 og, %% vera fe defendendo; or billa vera for manſlaughter (c), 
5 Side rg and not for murder; or if they indorſe a bill upon the ſta- 
_ tutes of News, Ji vera (d), but whether % verba prolata 
(% Leon. 287. fuerun tmalitiosè, ſeditiose, vel e contra ignoramus; or if the 
(e) Yelv. 99. indorſe an indictment of forcible entry, and forcible de- 
1 tainer, Hella gerd (e) as to the forcible entry, and ignoramus 
Vide B. 1. c. as to the forcible detainer; or if they indorſe () that if 
64. 1. 40. the freehold were in 7. S. or the poſſeſſion were in J. S. 
C. Jac. 151. then they find h vera, the whole is void. 

Con. 1. Sid. 

99. (J) Yelv. 18. 


(1) This rule relates only to cafes where the grand jury take upon themſelves to 
find part of the /1me inditimeitt to be truc, and part falſe, and do not cither affirm or 
deny the fact ſubmitted to their enquiry : but where there are two diſtin counts, 
Viz. one for a riot, and the other for an affault, and the grand jury find a true bill 
as to the aſſault, and indorfe /7roramzye as to the rict, this finding leaves the indict- 
ment as to the count found, juſt as if there had been originally that one count only. 
Rex v. Fieldhouſe, Cowper, 325. Trin. 1g. Geo. 3. B. R. 5 


As 


2. EKchle So. either find Billa vera, or ignor amis, for the whole; and that 


As to THE SECOND POINT, 27g. Whether an indictment 
be merely the ſuit of the king. 


Se. 3. It is every day's practice, that it is ſo far eſteemed 
the king's ſuit, that the party who proſecutes it is a good 
witneſs to prove it. Alſo it leems-to be agreed (a), that 10 (4) 1. Rol. 
damages can be given to the party grieve ed upon an indict— _ N 
ment, or any other criminal profecution (5), notwithſtand- C. CG 
ing the king, by his commitiion erecting a new court, cx- 563, © 
pretiy direct, that the party ſhall recover his damages by ſuch (3) C. Car. 
a pi roſecution. Alſo, where, by ſtatute, damages are given 558- 
to the party grieved by the offence intended to be redretied, \ Man: 2 
it (c) ſcems that they cannot be recovered on an indictment (c) * Abr. 
grounded on ſuch itt tute, unleſs ſuch method of recover- 220. 
ing them be expreſly given by the flatvte; but that they 2. Jones 380. 
ouglit to be ſued for in an action on the ſtatute, in the nn 
name of tlie party gr. ieved, But it ſeems (4) certain, that ah * 
the court of king's bench, having the king's pRIVX SEAL 1 
for that purpoſe, May give to tits bro ſecutor the third part 
of the fine aſſeſſed on a criminal prof. cution, for any ofience 
whatſoever, Alto, it is every day's practice of that court, 
to induce defendants to make fatisfation to proſecutors for 
the coſts of the profecut. on, and alſo for the damages ſuſ- 
tained by the injury whereof the defendants are convicted, 
by intimating an inclination on that account to mitigate 


the tine due to the king. 


As to THE THIAD POINT, v2, What matters are indict- 
able, 


Sect. 4 There can be no doubt, but that all capital Vide 3. Com. 


crimes whatſoever, and alſo all kinds of inferior erimes of a Pigeſt, 499. 
public nature, as miſpriſions, and all other contempts, all and 301. 


diſturbances of the peace, all W and all other miſ- ( % Aff. 20. 
demeanors whatſoever of a public evil example againſt the h. ids t. 16 
common law, may be indicted ; but no injurics or (e) a Preſentment 
private nature, unleis they ſome way concern the king, e 277 


Strange, 792. 2. Burr. 1127. 3. Burr. 1698. 1706. 1727. 1731. 1 Will. 301. 


Allo it icems to be a good general ground, that where- 
cver a itatute prohibits a matter of public grievance to 
the (/) liberties and ſecurity of a {ui Dject, or commands a (/) 2. Inſt. 


matter of pubſick (g convenience, as the repairing of the 55- 163. 


common ſtreets of a town, an offender againſt ſuch flatute C. Jac. 577. 


is uniitable, not only at the ſuit of the party aggrieved, 1 As 7 


but alſo by way ot indictment for his contempt of the ſtatute, Lad. Raymond 
unleſs ſuch method of proceeding do mani iteftly : appear to 347- 711.991. 


be excluded by it. 10, Mod. 336. 
12. Mod. 30. 


104. 117. 223. 446. 502. 614. (g) 1. Mod. 34. 1. Sid. 209. 230. 1. Keble 909. 
Fitzg. 47. 65. Strange 828. Sad ot $2 8 2. Sefl. Ca. 19. Vide note (3) infra. 
B 2 Yet 


N 
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| Yet if the party offending have been tined to the king in 
(4) S. Co. ho. the action brought by the party, as it is ſaid (a) that he may 
n Tay every action for doing a thing prohibited by ſtatute, it 
ſeems queſtionable, whether he may afterwards 'S indicted; 
becauſe that would make him liable to a ſecond fine for the 

ſame offence. 


(5) 1. Sid. 209. Allo, if a ſtatute extend only to private (4) perſons, or if 
1. Mod. 34. it extend to all perſons in general, but chiefly concern diſ- 
1 putes of a private nature, as thoſe relating to (c) diſtreſſes 
5:5, made by lords on their tenants, it is ſaid that offences againſt 
(c) 1. Mod. ſuch ſtatute will hardly bear an indictment (1). 

71. 233, 1. Levinz 299. 146. Raymond 205. 1. Vent. 104. 2. Inſt. 137, 132. 
2. Keble 687. 697. | 


(1) It is not an indictable offence to impede the publick intercourſe by delivering 
hand-bills in the ſtreets, 1. Burr. 516. ; nor to throw down ſkins into a 2 way 
which accidentally occaſions a nertonal injury, Strange Wo.; nor for killing a hare, 
Strange, G79. ;z nor for an offence made penal by ſtatute, without it directs to whom 
the penalty is payavle, &c. Strange, $28. nor for acting, unqualified, as a juſtice 
of peace, Cro. Jac. 643. ; nor for entering a yard, erecting a ſhed, unthatching a 
houſe, or by numbers keeping another out of potſcfhon if unattended with violence or 
riot, &c. 3. Burr. 1693. 1706, 1727. 173 m.; nor tor felling ſhort meaſure, &c. 1. Wilſ. 
301. 3. Burr. 1697. ; nor for excluding commoners by incloſing, C. Eliz. go. ; nor 
for an attempt to defraud, if ncither by faife tokens or conſpiracy, Strange 993. 866. 
6. Mod 165. ; nor for ſecreting another, Ld. Raym. 168. ; nor tor bringing a baſtard 


child into a pariſh, Strange 644. 3. Burr. 1645. 2. Vezey 459. 


Alſo, where a ſtatute makes a new offence, which was no 
way prolubited by tlie common law, and appoints a partt- 
cular manner of proceeding againit the offender, as by com- 
mitment, or action of debt, or information, &c. without 

(d) Bond's mentioning an indictment, it ſeems to be (4) ſettled at this 
Caſe, M. 3. day, that it will not maintain an indictment, becauſe the 
os 2 mentioning the other methods of proceeding only, ſeems 
_— implicdly to exclude that of indictment (e). Yet it hath 
WL ble 34. been adjudged, that if ſuch a ſtatute give a recovery by action 
273. of debt, bill, plaint, or information, or otherwiſe, it autho- 
C. Jac. 643, riſes a procecding by way of indictment (/). Alſo, where 
257 4 a ſtatute adds a tarther penalty to an offence prohibited by 
3* Mad. 3.2 the common law, there can be no doubt but that the offen- 
4. Mod. 144. 7 . 

Carthew 263. der may {till be indicted, if the proſecutor think fit, at the 
Palmer 388. common law. And if the indictment for fuch offence con- 
1. did. 45+: clude contra formam flatuti, and cannot be made good as an 
6 Ilodern 86. indictment upon the ſtatute, it ſeems (g) to be now ſettled, 
2. Roll 247, 248. 398. Sell. Caſe 295. Ld. Ray. 682. 991, 10. Modern 337. 
12. Modern 104. 446. 502. 634. Fitz. 47. 65. Str. 62. 679. 828. 1256. (e) Rex v. 
Dixon, Trin. 3. Geo. i. 10. Med. 335. (/) 3. Modern 118. 1. Siderfin 192. ſeem 
con. (g) The Norwich Cate adj. Paſch. 3. Geo. 1. 2. Hale 171. contra, 


F that 
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that it may be maintained as an indictment at common law, 


as will be more fully thewn in the following part of this 
chapter (2). 


(2) Where new- created offences are only prohibited by the general prohibitory 
clauſe of au act of parliament, an indictment will he. Bur where there is a prohi- 
bitory particular clauſe, ſpecifying only particular remedies, there ſuch particular re- 
medy muſt be purſued, Lord Mansfield. 1. Burr. 545. ; and by Mr. Juſtice De- 
niſon, Where an offence, not ſo at common law, is made an offence by act of parli- 
ament, an indictment will lie where there is a fubſtantive prohibitory clauſe, though 
there be afterwards a particular provifion and a particular remedy given; but it is 
atherwiſe where the abt is not prohibitory, but only inflicts the forteiture and ſpe- 
ciſies the remedy. Ibid. Thetruc rule ſeems to be this; Where the offence was 10 
niſhable before the ſtature preſeribing a particular method of puniſhing it, then ſuch 
particular remedy is cumulative (Burrow 79g.), and docs not take away the former 
remedy ; but where the ſtatute only enacts, “ that the doing an act, not puniſhable 
„ before, ſhall for the future be puniſhable in ſuch aud ſuch a particular manner,” 
there it is neceſſary to purſue ſuch particular method, ard not the common-law me- 
thod of indidmcnt. Ld. Mansfield, 2. Burrow $05. $34. ; fee alfo Hartley v. 
Hooker, Cowp. 524. Rex v. Balme, Cowp. 650. If a ſtatute enjoin an act to be 
done, without pointing out any mode of punithmert, an jndietment will lie for diſo- 
beying the injunttion of the Bir ence Rex v. Davis, Sayer 133.; and this mode 
of proceeding in ſuch caſe þ not taken away by a ſubſequent ſtatute, pointing out 2 

articular mode of puniſhment for ſuch diſobedience, Dougl. 441. 446. Rex v. 
Boral, 2. Burr. 832. Rex. v. Balme, Cowp. 648.; for the court of #ing's bench 
cannot be ouſted of its common-law juriſdiction without negative words or neeefſary 
implicatiun, Cates v. Knight, 3. Term Rep. 442. Therefore where a new offence is 
created by ſtatute, and a penalty annexed to it by a /{paratc and ſubſtantiv- clauſe, 
the proſecutor is not confined to fue only for the penalty, ut he may i on the prior 
clauſes, as for a miſacmeuuor in dilobeying the injunction of the legiſlature, Rex v. 
Harris, 4. Term Kcp. 202.; and wherever a ſtatute forbids the doing of a thing, 
the doing it ww//ally, although without any corrupt motive, is indiftable, Rex v. 


- 


Sainſbury, 4. Term Rep. 451. 

As to THE FOURTH POINT, big. Where a man may be 
tried at the ſuit of the king for a capital offence without 
any indictment. 

] ſhall endeavour to ſhew, 


1. Where one may be fo tried as having been taken with 
the mainor. | 


2. Where one may be ſo tried upon a verdict. 
3. Where upon an appcal not proſecuted. 
4. Whether one may be ſo tried upon a ſheriff's return. 


As to the firſt particular, v/z, Where one may be fo tried 
as having been taken with the mainour, | 


Sect. 5. It is faid, that anciently if one guilty of larceny 
had been freſhly purſued and taken with the mainour(«), and (4) on 8 
7. H. 4. 43. 26. Aﬀize 32. 1, Edw. 3. 13. S. P. C. 28, 29. 148. 179. Summary 


2 1. Hale 187. 349. 2. Hale 146. 159. B. App. 130. 3. Alize 3. F. Cor. 
159. 357. 


B 3 the 


: 
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the goods ſo found upon him had been brought into the 
court with him, he might be tried immediately without any 
indictment ; and this is ſaid to have been the proper method 
of proceeding in ſuch manors which had the franchife of 
mfangenthefe, but ſeenis to be altogether obſolete at this 

7 
day (3). 
(3) It is ſaid that proceedings upon the mααj,]r are whelly taken away by 25. Eliz. 

C. +» 28, Ed. 3 . Jo 3 and 42. Edv. +» J» Co 3 Vide 2 Hate I.-Y. 


As to the ſecond particular, viz. Where one may be fo 
tried upon a verdict. | 
ca Sum. 199. Se. 6. It is (a) faid, that in an action of treſpaſs in the 
2. Hale 150, king's bench, de multrre abducta cum bonts viri, if the defen- 
* : 5 a 3 
* dant be found guilty of having carried away the woman and 
S b 


bh Fo C. Ee” ; : 
% goods with force, and feloniouſly, or (/) in a common ac- - 


1 tion of treſpaſs in the ſaid court for goods carried away, if 
F. Utlagary it be found that the gefendant felonijou'ly ſtole them, ho 
ſtall be put to anſwer the felony without any further accu- 
ſation ; for ſuch a charge by the oath of twelve men, on 


c 


40. 
13. Allize 5. 
B. Corone 77. 7 © hag 38 ET . a 
(4) Sum. 199. their inquiry into the merits of a cauſe in a court which has 
8. P. C. 94. juriidiction over the crime, is equivalent to an indictment, 
F. Indic. 31 and the king being always, in judgment of law, preſent in 
court, may take advantage of any matter therein properly 
diſcloſed for his benefit, But ſuch a verdict in a court which 
(c) S. P. C. haz c) no juriſdiction over criminal matters, ſeems to be 
EY of little force, becauſe ſuch court has nothing to do with 
. Edw, tuch matters. 
e 39, And it ſeems (4d), that even in the King's bench, if on 
any indictment whatſoever, except only an inquiſition of 
death, found before a coroner on his view, a perſon not 
mentioned in it be found guilty of the crime whereof others 
(e) 13. Edw. are indicted, yet ſuch finding ſhall not ſerve for an indict— 
++ 3.7 ment againit him, becauſe it was wholly extrajudicial (e). 
Bur ſuch finding of others guilty, whether in the king's 
bench, or other court of criminal juriſdiction, upon an in— 
() Supra quiſition of death, found before a coroner on view, is of 
c. 9, .. 33. greater force, becauſe the jury acquitting the party ſo in- 
(g) B. Indi, dicted (7), ought to inquire what other perſon did the 
13. fact; becauſe it appears by a record of the higheſt credit, 
26. Aſſire 62, that a perſon is killed (g). 


Alfo, if a perſon be declared againſt in a proper court, 
for having been guilty of a miſdemeanor, mul cum A. B. 
et C. and thereupon the jury find 4 B. and C. guilty, it 
ſeems that ſuch verdi& will ſerve for an indictment againſt 


them, becauſe it was not wholly extrajudicial. 


As 
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As to the third particular, viz. Where one may be fo tried 2. Hale 14909, 
upon an appeal not profecuted, the following particulars 53“. 
ſeem molt remark«ble. 


Set. 7. Finrsr, That an appeal hy an innocent perſon, (a) S. P. C. 


and an appeal by an a) approver, are equally favo: n 7. 148. 
PP Y 7) pprover, are equally favoured i a 


this _ B. Appeal 53. 
B. Corone 3. 16. 49. 


Sect. 8. SECONDLY, That regularly where a perſon is (4) Sam to 
indicted a: id appcalud of. the ſam: (b) crime, and the appeal 31. H. 6. 11. 
15 1108 prof ecuted, Re ha 11 f 8 05 c) bs arratened upon tie F. Corone 18. 
indictment, but upen the appeal . S. P. C. 107. 

A 4.2 ana i. yo (c) 2. Hale 
221. 33. Hen. 6. 1. 4. Ed. 4. 10. B. An. 92 149. S. P. C. 247. F. Corone 14 


Sec. 9. Tuixpx (4), That if an appellant be nonſuit ( S. P. C. 
in an app: al by writ, before he hath declared, the appellee 8 
cannot be arraigned at the King's fuit on the writ of appeal; rs. "4 
not only becauſe it contains no certainty at the circum - 130. y 
ſtances of the fact, which is the proper (e) office of the de- F.Coroner 56. 
claration to aſcertain ; but alſo becauſe, for what appears to 298: 357- 387. 
the contrary by the record, the writ might (7) have been (2 * * 2 
purchaſed by a ſtranger; and therefore in ſuch cale it ſeems (%) See. az. 
to be in the diſcretion (z) of the Court, either to diſmiſs the f. 26. 131. 
appellee, or to bail him, till it ſhall appear whether there will (s S. P. C. 
be any other pro ſecution a gainſt him. But if an appellant, "ogy 16 
by writ, be nonſuit after declaration, or any appellant by bill aps Penh 
or approver, be nonſuit, it ſeems (/), that regularly the ap- 27. Aſſize 7. 
pellee ihall be arraigned at the king” s ſait, on che bill or de- 1. Alle 5. 
claration ; becauſe they muſt be as certain as an indictment, os: 
and cannot be commenced but in perſon. | (5 35 8 Pp. C. 

1,3, Summary 199, 200. B. Appeal 67. 


Seck. 10. Fou nr, It ſeems to be a ſettled rule, 
that where er an appeal is once well commenced, and after- 
wards fo far determined, without a full acquittal, that nei- 
ther the jame, nor any (7) other plaintiff, can never bring 2 8. P. C. 
another appeal againſt the ſame appellee. he may be arraigned g. 1 OY 
upon the hill or declaration, at the ſuir of the king; as F. Coronc 369. 
where an appellant, having a good title to the appeal, makes B. Corone 3 35 
a releaſe (4) to the appellee, hang: g the action, or ſuffers a 9, . 1 
(J) nonſuit, or (π retraxit, or 10 demurs to a good plea 5 .cn. 
or iſſue tendered by the appellee, which demurrer is ad- z. Appeals, 
judged againſt him ; or w here ſuch an AP; bellant or approver k. Corone 12. 
() confeſs their appeal to he falſe (y), unleſs they make £2 Sum. 199. 
ſuch confeſſion in the field, upon a iel awarded by battle; 8 8 
tor ſuch confeſſion amounts to a vanguifhment of the ap- x ee 8 
e or approver, and conſe vently 1 is a full acquiital of B. N. N 
the appellee ; after which his life ſhall not be brouglit again F. Utlag. 47. 


into danger for the ſame crime. And this ſeems to be the 2 8 8 


(2) Dyer 120, (6) S. P. C. 148. F. Corone 103. 3. H. 6. 50. 43. Aſſize 10. 
Sum. 209. 47. Edw. 3. 5. B. Corone 3. 16. 49. 78. B. Appeal 53. C) 21. H. 6. 
34. 8. P. C. 148. Sum. 200. 

ö B 4 only 


(4) 47. Ed. 3. 


16. 
F. Cor. 104. 


(4) S. P. C. 


147 
47. Ed. 3. 5. 
(e] 4. H. 6. 16. 


B. Appeal 44. 


(f) 5. r. c. 
147. 


(s) B. App. 5. 
F. ae f 
B. Corone 35, 


Contra 41. 
* 14. 
2 Age 74 


() F. Cor. 


121. 


8. P. C. 140. 
13. Aſſize 10. 


B. Appeal 53 


(1) Sum. 200. 
(#) R. Cor. 75, 
5. P. C. 148. 


(0 B. App. 


Or INDICTMENT. Bk. 2, 
only reaſon why after ſuch a vanquiſhment, or a verdict in 
his favour, an appellee thall be diſcharged, as well againſt 
the ſuit of the king, as that of the party. But it ſeems, that 
in all other caſes whatſoever, an appellee, in an appeal well 
commenced, being wholly diſcharged of the ſuit of the party, 
may be arraigned upon the appeal, at the ſuit of the king, 
whether ſuch diſcharge were merely owing to the act of the 
party, as in the caſes above mentioned, or to the act of the 


. Court; as (a) where an approver is judged to be hanged be- 


fare he hath perfected his appeal; or (4) parily to the act of 


law, and partly to the act ot the party, as where an appeal 
by a woman for the death of her firſt huſvand, is abated by 


her marrying a ſecond; or where an appellee is diſchargea 
of an appeal, for not (c) having been made a defendant in a 
former appeal, brought by the ſame appellant for the very 
ſame fact; or whether ſuch diſcharge is merely owing to 
the act of Gop, as (4) where an appellant dies a natural 
death, while the appeal is depending. It ſeems indeed to be 
hoiden in THE YEAR BOOK (e) of 4. Hen. 6. as a general 
rule, that wherever a writ 1s abated, the declaration depend- 
ing upon it is determined alſo, and conſequently, that the 
appellee cannot be arraigned upon it. But to this it may be 


anſwered, that in the very ſame place it is allowed, that after 


a nonſuit in an appeal, the appellee may be arraigned at the 
ſuit of the king; and it ſeems difficult to give a reaſon why 
a writ is not as much determined upon a nonſuit as upon 
an abatement. Lo which may be added, that the point ad- 
judged, which was this, that where a writ abates for a miſe 
nomer, the defendant thall not be arraigned at the ſuit of 
the king, ſeems plainly to go on this ground, that where a 
ſuit is ill commenced, the king ſhall not have a greater ad- 
vantage from it than the party might have bad ; and there- 
fore the opinion above mentioned, being allo contradicted 
by the belt (7) authorities, ſcems to be of little weight. 


$2. 11. FIFTHLY, That wherever (z) an appeal abates 
for. an inſufficiency of the writ, or is barred for want of à 
good title in the appellant, or for any other 1catter which 
ſhews it was ill commenced, the defendant ſhall not be ar- 
raizned upon it at the ſuit of the king, becauſe it never had 
a-good toundation, and cannot give a greater advantage to 
the king than to the party himſelf who ſued. And, there- 
fore, it ſeems to be agreed, that if an appeal be abated for 
want of form apparent in the writ, as (4) forthe omiſſion of 
the word © habeas,” or falſe (i) Latin, or for any other ( 
apparent defect; or if it be abated for a defect not apparent 
of itſelf, but diſcloſed by the pleadings of the parties, as for 
a Q miſnomer, or wrongful addition, or any ſuch like 


infuffciency; or if it be abated on account of the diſa- 


44. F. Cor. 12. 103. 4. H. 6.15, 16. S. P. C. 148, Sum, 200. 
bility 


Jt, 
viel ks 4 
ay 
8 
"x 
Ag 
"Y 
- * 
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bility of the appellant, as by the plea of outlawry Ca) for (4) S. P. C. 
felony or treſpaſs; or if it be put without day upon a plea of £59 | 
excommunication of the appellant; or (6) it it be barred A 
by a releaſe made before the commencement of the ſuit; or 115. 146. 

by reaſon that the time for bringing it was elapſed (c) before 17. Athze 26. 
it was commenced ; or becauſe the appellant appears to have 1 
never had any right to bring it, as where in an appeal by one ( = 6 "I 
as wife, it is found that ſhe was (4) never lawfully married F. Corone 12. 
to the deceaſed; or in an appeal by one as heir (e) to his fa- Vde ſup. l. 10. 
ther, is found that he hath an elder brother alive by the ſame (c) 5. 1. C 
father, &c the appellee ſhal! not be arraigned upon the ap- SU. 209. 
peal at the ſuit of the king, but {hall be wholly diſcharged (4) S. P. C. 
of it. But where an appeal is put without day on the plea 49. | 
of (J) excommunication, the appellee ſhall be mainpriſed F. Corone 3, 
from day to day till the plaintiff be abſolved. And not- ©© 2 
withſtanding it ſeems to be holden generally in ſome (g) B. Appeal 4 
books, that where an appeal is abated for any of the inſuffi- F.Corone 201. 
ciencies above mentioned, or barred, the appellee ſhall be 384- 

ſet at large, and be diſcharged, as well againſt the king as Con. B. App. 
the party, yet (Y) ſurely this muſt be underſtood only by „ = 
ſuch caſes wherein it appears that neither any indictment /) S. P. C. 
is preferred, nor intended to be preferred by the king, nor 149. 

any other appcal preferred, nor intended to be preferred by 3. Hd. 4. 8. 3. 


the ſame or ſome other party; for otherwiſe ſurely it cannot * NY . 
ang. ts 


but be intended, that it muſt be in the diſcretion of the () 18. ay, 


Court, upon conſideration of the circumſtances of the caſe, . 35. 15. 
either to commit or bail the appellee for a reaſonable time, Y. Ap. 146. 
in order to anſwer ſuch further proſecution, or (i) to bind *'7 ON 2 
him to his good behaviour for a certain time, &c. e bog 
F. Corone 12. 68. 167. 175. 201. 384. B. Nonability 23. (5) Sum. 200. "Vide 
8. P. C. 149. B. Appeal 67. 130. F. Corone 156. 198. 357. F. Error 53. 
27. Aſſize 7. 1, Allize 5. 32, +tlize 8. 7. H. 7. 5. (i) F. Cor, 387. 8. P. U. 
149. 


Seck. 12, SIXTHLY, That whatſoever may be pleaded by 
an appellee either in bar or in abatement of an appeal, while 
jt is carried on at the ſuit of the party, may (&) as well be (4)'S. P. C. 
pleaded by him, when it is proſecuted at the ſuit of the 23. 
king; as (/) that the appellant ſuing an appeal of death as W+ F. Cor. 
wife to the deceaſed, was never married to him, or (m) that 8 Fe 
ſhe is outlawed, &c. which depends upon the reaſon taken (,) 2. 
notice of in the precedent ſections, viz. that an apneal {hall 15. 20. 
not give the king a greater advantage than the party himſelf B-. Corone 33. 
who ſued it. 


Seck. 13. SEVENTHLY, That (x) wherever an appellee is (z)F. Mon de 


arraigned upon the ſuit of the king, he may plead the king's Faits 128. 
, x it < 8 um. 201. 
pardon, in the {ame manner as it he had been arraigned upon 8 p' 8 


an indictment; but if an appellee, who by pleading ſuch a h. Corone 25. 
pardon diſcharges himſelf of an appeal at the ſuit of the King, 11. H. 4. 41. 
i be C. 24. ſ, 25. 


10 Or INDICTMENT. Bk. 2. 


(a) S. P. C. be alſo indicted, it is adviſeable (a) to take care at the fame 
4.4. EM time when he is in ſuch manner diſcharged of the appeal, to 
4. Ed. 4. 10. have a ceſer of proceſs entered on the indictment, to pre- 
F. Corone 25. Vent the vexation of a cauicle's proſecution upon it. 


As to the fourth particular, vis. Whether one may be 
tried at tie ſuit of the king for a capital offence, without 
any indictinent upon a ineriii's return. 


#1)» Halexzs, Sec. 14. It ſeems to be generally ag reed (b\, that neither 
/ 5 ' _ 
Sam. 201. the ſmheritt's return ot a TCICOUS or an eſca Pe, or of any other 


- 


05 wo = matter, nor any other record whatloever, except only an 
3 9 . appeal or indictment, or ſomething equivalent thereto, as 
d. 3. 2 the erdict of twelve men, finding a man guilty in ſuch 
1. ti. 7. 6. Manner as is above . 't torth in the lixth ſection of this 
F. Cor. 48. chapter, can, at this day, put a man upon his trial for a ca- 
14%» pital ohtence, 48 being contrary not only to the common 


B. Corone to 
up c. 109. . C. law, but to (c) MAGNA Can 'Az and other (dj Kaiutes 


(1) 9, H. 3. made in affirmauce of it. 
pg 6 3 . 
25. Ed. 3. de proditionibus, c. 4. 28. Edw. 3. 3» 37. Edw. 3 18. 


As to THE rirru POINT, viz. Whether a man may be 
arraigned on an indictment, while an appcal is depending 
againſt him for the lame offence. 


(-)Sec Pream. Fe, 15, It ſeems (e), that it was the common practice 
Jo 58 Sa before tlie tatute of 3. Hen. 7. c. I. whether any appeal were 
5 Cor. 44.82. depending or not, not to try any man, upon an indictment 
7. I. 4. 36. Of rauider, before the ycar and day were paſſed, leſt thereby 

the ſuit of the party ſhould be prevented. And if ſuch re- 

gard were had to an appeal where none was depending, it 
(HA. Ed. 3. cannot be thought but that much (J) greater was had to one 


* actually depending whether before or after the year and day 
5 . 6. . 


Ed. were paſſed (g). Vet it ſcems, that the Court was never in 
J. 22s. . 0 


33 114. any Calc | pcremptor ily k bout :d to ſuſpend the proceedings on 
F. Reſpon. 36. an indictwent in reſpect f an appeal, but might always in 
60 Cokezs. diſcretion, whenever it ould ſcem proper, proceed on an 
. indig ment. hanging an appeal. And accordingly we find, 
F. Coaſpir. 6. that in many inflances (/) in the old Books, where it is 
F. Corone 82. holden, that in an appeal by an infant, the parol (7) ſhould 
Qu. F. Cor. demur till his full age, the Court have proceeded to try 
onal as; a man upon an indictment, while an appeal by an infant 
G) F. Corons Was depending againſt him, to prevent the delay, which 
278, 279, Could not but be occaſioned, if the proceedings ſhould be 
32. fe 8. deterred till the appellant ſhouJd come to full age. Alſo (&), 
3. +2206 4. where a writ of appeal of robbery hath been ſued out againſt 
1. 1. a perſon under an indictment for the ſame robbery, and 
114. 21. Fil. 3, 23. B. Appeal 125.119. 0) 13: AT. 10. F. Age 41. 47. 17. Ed. 
4. 2+ B. Ap. 105. Sup. c. 23. f. 30, (4) 31. H. vo, 11, F. Corone 18. 
| ready 


„ 
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realy to be tried, the Court have refuſed to put off the trial 

of the indictment in reſpect of ſuch writ of appeal; becauſe 

before the appellant hath declared, it doth not judicially ap- 

pear that both the indictment and appeal are for the very 

ſame fact. But if there was no ſuch ſpecial reaſon to in- 

duce the Court to proceed upon an indictment while an ap- 

peal is Cepending, it ſcems to have been the general (a) prac- (a) Dyer 296. 
tice to ſuſpend the proceedings on the indictment till the 

appeal were determined, 


As to THE 51XTH POINT, vg. Who may be, and ought to 
be INDICTCRs, and in what manner they are to be returned, 


I ſhall endeavour to ſhew, 
1. How theſe matters ſtand by the common law ; 
2. How by ſtatute, 


As to the firſt particular, v/z. Who ought to be grand 
jurors, and how returned by common law. 


S. t. 16. It ſcems clear, that by the common law every 

indictment muſt be found by twelve 4) men at the leaſt, (4) C. Eliz. 
every (c) one of whom ought to be of the ſame (d) county, 654. 

and returned by the theriff, or other proper officer, without Tn 2. Bur, 
the nomination of any other perſon whatloever ; and ought 

8 ; x 3. Inſt. zo. 

alſo to be a freeman, and a lawful liege ſubje& ; and con- 2. Inſt. 387. 
ſequently neither under an (e) attainder of any treaſon or Co. Lit. 156. 
felony, nor a (/) villein, nor alien, nor outlawed, whether () SeePream, 
for a criminal matter, or, as (g) ſome ſay, in a perſonal ?*; . 9: 
fon - 3. Inſt. 32,33, 


34. 
12. Coke 99. (4) 2. Roll. 82. () 3. Inſt. 32. (/) Popham 202. 1. Inſt. 156. 
(3) 2. Hale 155. 3. Inft. 32. 23. II. 6. 30. Vide F. Pro. 208. Qu. C. Car. 134. 
147. 1. Jones 198, 199. | | | 


And from hence 1t ſeems clear, that if it appear by the (5) C. Eliz, 
caption of an indictment, or otherwiſe, that it was er 6 54» 1 
by (5) leſs than twelve, the proceedings upon it will be er- 2 0 
roneous (i), | B. Cor. 189. 
B. Indict. 2, 21. H. 6. 30. Qu. C. Car. 134, 135. 147. 


Alſo it ſeems, that any one who is under a proſecu- 
tion for any crime whatfoever, may, by the common law, 
before he is indicted, challenge any of the perſons returned 
on THE GRAND JURY, as being outlawed for felony, &c. 
or villeins, or returned at the inſtance of a proſecutor, or 
not returned by the proper officer, & c. 


Seft. I Tv 


12 DO INDICTMENT. Bk. 2. 


(a) 1. Keble Seck. 17. Alſo many indictments in inferior (a) courts 
029. have been (6) quaſhed for want of the words © proborum et 
*. Keble 471. @ alien bommurn,” in the capt! f the indict t, fet- 
Ld. Raymond . % a, Fenn TCL 
592. 609. ting forth by what perſon it was found (c). But this is faid 
(4) C. Eliz. to be no exception to an inditment found in the court of 
5 ; _ King's bench, or grand ſeſſions, or counties palatine, and 
-< oops hath been often (4) over-ruled, as to indictments in other 
courts ; becaule all men ſhall be intended to be honeft and 


389. 

2. Roll. 400. lawful, until the contrary appear, h 

2. R. Abr. 82. 

3. Modern 122. Popham 202. (c) 1. Keble 629. 2. Keble 471. 1. Levinz 208. 
(4) 2. Keb. 135. 208, 1. Keb. 30. C. Jac, 41. 1. Sid. 106. 367. Qu. 2. R. Ab. 82. 


(11. H. 4.41. Sec. 18. It is reſolved in the (c) VE AN Book of 11. Hen. 4. 
1 5. by the advice of all the juſtices, that one outlawed on an 
B. Indi, 2. Indictment of felony, may plead in avoidance of it, that one 
Infra ſ. 27, Of the indiftors was outlawed tor tclony, &c. But it ſeems 
(Ys. P. C. 38. to be the general (/) opinion, that this reſolution is rather 


12. Coke 99. grounded on the ſtatute of 11. Hen. 4. c. 9. which was made 


e 32, in the ſame Ferm in which this reſolution was given, than 
33, 34. on the common law; becauſe it appears by the very ſame 


Vide C. Car. YEAR Book, that when this plea was firſt propoſed it was 

134, 135» diſallowed ; from whence, as | ſuppoſe, it is collected, that 
the ſubſequent reſolution was founded on the authority of the 
faid ſtatute, which may be intended to have been made after 
the plea was diſallowed, and before the ſubſequent reſolution 
by which it was adjudged good. Yet, confidering that the 
ſaid reſolution was given in the beginning of Hilary Term, 
and that the parliament which made the faid ftatute was not 
holden before the beginning of the ſame Term, and there- 
fore it is not likely that the faid ſtatute was ſo foon made; 
and allo conſidering, that the faid refolution was given by 
advice of all the Judges, who ſeem to have been conſulted 
about the validity of the plea above mentioned at the com- 
mon law, and takes no manner of notice of any ſtatute, but 
only of the law in general, it may deſerve a queſtion, W he- 
ther ſuch plea be not good at the common law ? 


vide :. R. Ab. Sef. 19. I do not find it any where holden, that none 
647, 648. but freeholders ought to be returned on a GRAND JURY (4). 
C.Eliz. 413. But how far the law is in this reſpect altered by ſtatute, ſhall 
C. Jac. 672. he ſhewn in the twenty-firſt ſcion. | 

(4) They ought to be freeholders, but to what value it is uncertain. 2. Hale 155. 
which ſeems to be caſis onuſſus, and proper to be ſupplicd by the legillature, 4. Com. 
302. 


As to the ſecond particular, viz. How the matters above- 
mentioned ſtand by ſtatute. 


Sect. 20. It is enacted by the latutr of Weſtminſter the ſecond, 
c.28,'* That old men above the age of ſeyenty years, perſons 
| « perpetually 


. 
5 
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„ perpetrally ſick, or infirm at the time of the ſummons, 
or not dwelling in the county, ſhall not be put in juries, 
c or leſſer aſſizes. And the equity thereof, and the reaſon 
of the thing, ſeem plainly fo far to extend to grand juries, 


w 


that if it ſhall appear, that any of the perſons abovemen- 
tioned be returned on a grand jury, the Court, into which 


they are returned, will eaſily excuſe their non- appearance. 


But it ſeems clear (a), that any ſuch perſons being returned (a) 2. Inſt. 448. 


on a grand jury, may lawfully ſerve upon it, if they think 
fit. Neither do | find that they can have an action on the 
ſaid ſtatute for being ſo returned; for the writ (5) in the 
Regiſter grounded on and reciting the ſtatute, mentions the 


(5) Reg. 180. 


F. N. B. 166. 


rohibition of it to be, that men above the age of ſeventy Vide 2. init, 
years ſhall not be put in aſſiſis, juratis, vel recognitionibus ali» #7 448. 


quibus, which expreſſions ſeem proper for petit juries only; 


whereas the (c) writ grounded on the ſtatute of Articuli ſuper (c) Regtſt. 158. 
Chartas, ſet forth at large in the twenty-firſt ſection, recites F. N. B. 165. 


the prohibition thereof to be, that none of the perſons in 
the writ mentioned ſhall be put  ingqu!/itionibus nec juratis, 
which expreſſion ſeems to be of a large extent, and to take 
in grand as well as petit juries ; by which it ſeems clearly to 
be implied, that in the judgment of thoſe who formed the 
ſaid writ, the ſtatute laſt mentioned is more general than the 
former. 


Sect. 21. It is farther enacted by the abovementioned /ta- 
tute of Meſiminſter the ſecond, e. 38. | hat none ſhall be put 
in aſſizes or juries, though they ought to be taken in the 
<« proper county, who have leſs tenements than to the value 
« of twenty ſhillings yearly.” And it is required by the 
ſtatute of 21. Edw. 1. commonly called the ſtatute De his qui 
ponendi ſunt in afſiſis, ** that they ſhould have tenements to 
the value of torty ſhillings yearly ;” Provided, “ that 
before juſtices in cyre for common pleas in their eyres, 
and alſo in aſſizes, and juries, which ſhall be. taken in 
* cities and burghs, and other trading towns, the ſame may 
be done as was accuſtomed :” And this exception is like- 
wile mentioned in the (d) writ in the Regi/ter, which ſeems 
to be grounded on both theſe ſtatutes ; by which it appears, 


(d)Regid. 187. 


F. N. B. 166. 


that neither by the common law nor by theſe ſtatutes there Vide 2. R. 


was any neceffity in proceedings before juſtices in eyre, &c. 
that petit jurors ſhould be freeholders ; and if ſo, it ſeems 
probable that there is no greater neceſſity that grand jurors 
making an inquiry before them ſhould be frecholders; 
and if a grand juror before ſuch juſtices need not 
to be a freeholder, why ſhould there be a greater neceſſity 
that a grand juror before other juſtices ſhould be a freehol- 
der? And it is farther remarkable, that the aboyemen- 

| | 5 tioned 


Abr. 647 , 648, 
Go Eliz. 41 3. 
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tioned writ in the Negiſler, which ſcems to be grounded on 

theſe flatutes, mentions only perfons put in af/i/ffs, juratis, 1 

vel recogmtionibus aliquibus: To which may be added, that 7 
WW (a) 2. Hen. g. the {@) ſeveral ſubſequent ſtatutes, which require that none 3 
i ſt. "pg . but frecholders or copyholders of lands of ſuch a value ſhall 1 
| 54-4 Eliz. 8 6. be returned on juries, expretly extend only to juries returned 1 
1 4. K 5. W. and for the trial of iifues, except only the (5) ſtatutes concern- | 
\ﬀ M.c.24 ing indictments in the theriff 's torn, which require, that 
| 
| 


4-42" 


— 


* — a 
——— —U—ü—ÿ - 
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7. & 8. W. 3. every juror finding fuch indictment fhall have twenty ſhil- 
j EPL lings yearly of freehold, or twenty-fix ſhillings of copy hold, 
AB (4) vide ſup. and alſo except 3. Hen. 7. c 1. which requires, that every 
c. 10. ſ. 65, 66, juror of an inqueſt, by which juſtices of peace ſhall inquire 
67, 68. of concealments by other inqueſts, ſhall have tenements of 3 
the y. arly value of forty ſhillings, and alto except 33. Hen. 6. 2 

c. 2. which requires, that every indictment in the county 

palatine of Lancaſter, of perſons ſuppoſed by the ſame in- 

dictment to live in ſome other county, and alfo every in- 

dictment in any other county, of perſons in the fame indict- 

ment, ſuppoſed to live in the faid county of Eancaſter, ſhall 

be taken by ſuch jurors only as have lands to the yearly va- 

lue of one hundred ſhillings: all which ſeems to make it 

(J Vide ſupra doubtful, whether there be any neceſity either by the com- 4 
note to ſection MON law or ſtatute, that a grand jury in any other cafe muſt q 
nineteen. bea freeholder (5). 


SAS. 
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Sef?. 22. It is enacted by 28. Edw. 1. commonly called 
the ſtatute of articuli ſuper chartas, cap. 9.“ That no ſheriff, 
nor bailiff, ſhall impancl in inqueits, nor in juries over 
* many perſons, nor others, nor otherwiſe than as is or- 
*« dained by ſtatute: And that they ſhall put in thoſe in- 

|; * queſts and jurics, ſuch as be next neighbours, moſt ſut- 
& ficientand leaſt ſuſpicious.“ 


And the like is enacted almoſt in the very fame words by 
42. Edw. 2. c. 11. And it is farther enacted by the faid ſta- 
tute of articnli ſuper chartas, ** That he who doth contrary, 1 
„ znd is attainted thereupon, ſhall pay unto the plaintiff 4 
„ his damages double, and ſhall be grievouily amerccd to 


« the king.” 


—— we 5 Is 
"4 9 * 
* 5 


2. Ind. 5C1. And the ſaid ſtatute of articr! ſuper chartas, is ſaid by Sir 
Faꝛvard Cote to extend to all fuits or proceedings, either cri- 
minal or civil, real, perſonal, or mixed, publick or private, 
aſſizes or inqueſts; and furely that part of it which ordains, 
« that the moſt ſufficient and leaſt ſuſpicious ſhall be re- 
« turned on all jurics,” 1s fo agreeable to common right and 
natural juſtice, that it cannot but be thought to be in af: 
fir mance of the common law, and equally to extend to * 

all 
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an petit juries, and, conſequently if any officer ſhall be wil- 
fully guilty of an offence again{t it in the return of any jury. 
he cannot but be puniſhable for his contempt, at the ſuit of 
the king. 


And it is enacted by 23. Edw. 3. c. 6.“ That juſtices of 
4% q:7ze thall kive commiſſions futficiont to inquire in their 


« feſſions of ſheriffs, &c. for putting into panels jurors 
« ſulpect and of evil fame.“ 


And it is farther enacted by 34. Edw. 3. c. 4. That all 
6e panels thall be made of the next people, which ſhall not 


ebe ſuſpect nor procured, And that the miniſters Which 


4 do againft the ſame, ſhall be puniſhed before the juſtices, 
& who take the inqueſt, according to the quantity of their 
« treipais, as well againſt the king as againſt the party for 


„ the quantity of the damage which he hath ſuffered in 


% ſuch manner ;” and both theſe ſtatutes Irem equally to 
extend to the undue return of grand and petit juries. 


Bnt it is obſervable, that the clauſe of the above-recited 
ſtatute of articuli ſuper chartas, which ordains, “ That the 
„ ſheriff, &c. ſhall render double damages,“ extends onl 
to juries returned in ſuits between party and party, be 
it ſays, that he ſhall render them to the plaintiff, which is a 
denomination never given to the king or proſecutor, where 
the proceeding is by way of indictment; and accordingly we 


exprelsly relate to ſuits between party and party. 


S-#. 23. But the principal ſtatutes relating to the return 
of grand juries are 11. Hen. 4. c. q. and 3. Hen. 8. c. 12. the 
firlt whereof is as followeth, “ Becauſe that now of late in- 
„ quelts were taken at Heſiminſter, of perſons named to the 
&« jaſtices, without due return of the ſheriff, of which per- 
& ſons ſome were outlawed before the ſaid juſtices of record, 
and fome fled to ſanctuary for treaſon, and ſome for fe- 
% lony, there to have refuge, by whom, as well many of- 
„ fenders were indicted, as other lawful liege people of our 
& lord the king, not guilty, by conſpiracy, abetment, and 
e falſe imagination of other perſons, for their tpecial ad- 
“vantage and ſingular lucre, againſt the courſe of the com; 
„ mon law uſed and accuſtomed before this time.“ Our 
faid lord the king, for the greater eaſe and quietneſs of his 
people, willeth and granteth, "That the ſame indictment 
& fo made, with all the dependance thereof, be revoked, an- 
„% nulled, void, and holen for none for ever: And that 
c from henceforth no indicment be made by any ſuch per- 
* ſons, but by inqueſt of the king's lawful liege people, in 

„ the 


find that the writs in the (a) Regifter grounded on this ſtatute (4) 


15 


Regiſt. 178. 
N. B. 165. 
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(a) 12. Co. 98. 
3. Inſt. 33. 


(4) Supra c. 5. 
f. 33. | 


(%) 12, Co. 98. 
3. Inſt. 33. 
C. Car. 134. 
(4) 1. Jones 
198, 


. Car. 1 24 


147. 


() Sum. 202, 


3. Inſt. 34. 
C. Car. 134. 


147. 
1. Jon. 198. 


(HY Sup. ſ. 17. 


(z) 3-Inft. 34. 
» Indici. 2. 


(Z) 3. Inſt. 34. 
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the manner as was uſed in the time of his noble progent- 
& tors, returned by the ſheriff3, or bailiffs of franchiſes, 
* without any denomination to the fſherifls, or bailiffs of 
franchiles before, made by any perſon, of the names, 
« which by him ſhould be impanelled, except it be by the 
„ officers of the ſaid ſheriſis or bailiffs of franchiſes ſworn 
* and known to make the ſame, and other officers to whom 
de jt pertaineth to make the fame according to the Jaw of 
& England: and it any indictment be made hereafter in 
“ any point to the contrary, that the fame indictment be 
« allo void, revoked, and tor ever holden for none.” 


c 


Lad 


6 


** 


In the conſtruction of this ſtatute the following points 
have been reſolved. 


Set. 24. (a) FIRST, That where a perſon not returned 

y the ſheriff on a grand jury procures his name to be read 
among thoſe of others who were actually returned, whereupon 
he is ſworn of the grand jury, &c. he may be indicted, either 
in the king's bench () or before j uſtices of oyer and terminer, 
for his contempt of the ſtatute; and being found guilty, 
may be fined and imprifoned ; and yet the ſtatute doth not 
expreſsly provide that any ſuch perſon ſhall be any way 
puniſhed, but only that the indictment ſhall be void, &c. 


Sect. 25. (c) SEconDLY, That indictments of offences 
not capital, are as much within the ſtatute as indictments of 
treaſon or felony ; and alſo indictments before juſtices of 
peace as much as indiftments before ſuperior juflices but 
it hath been (4) queſtioned, whether a coroner's inqueſt be- 


within the purview of it. 


$-&. 26. THIRDLY, That a perſon arraigned upon any 
indictment taken contrary to the purview of the ſtatute (e), 
may plead ſuch matter in avoidance of the indictment, and 
alſo plead over to the telony. 


Seck. 27. FourTHLY, That a perſon outlawed upon any 
ſuch indid ment without a trial, may alſo ſhew in avoidance 
of the outlawry, that the indictment was taken contrary 
to the purview of the ſtatute, as ſeems fully to appear fron 
the (/) above-mentioned Year Book of 11. Hen. 4. pl. 41. 
But if a perſon, who is tried upon ſuch an indictment, take 
no ſuch exception before his trial, it may be (g) doubtful 
whether he may be allowed to take ſuch exception afterwards, 
becauſe he hath ſlipped the moſt proper time for it ; except 
it can be verified by the records of the ſame court wherein 
the ind1Q ment is depending, as by an outlawry in ſuch court 
of one of the indictors, &c. in which caſe it is (+) faid, that 
any one, as amicus curia, may inform the Court of it. 

| Sea. 28, 


5 


„„ © 


— 


114 
.. 


. ſo many unexceptionable perſons joined with him in find- 3. In 
ing it. 
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Seer. 28. /a) FiFTHLY, That if any one of the grand (4) 17. H. 4. 
jury, who find an indictment, be within any one of the ex- 2": Pl. 8. 


ceptions in the ſtatute, he vitiates the whole, though never 8p. 8 


ſt. 33. 


Sect. 29. SIXTHLY, That if a priſoner, indited of felony, (0 Cro. Car, 
offer to take any ſuch exception, he ſhall, upon his prayer, 11 147. 
have (6) Counſel aſſigned him for his aſſiſtance in it. 4 E 

Sect. 30. (c) SEVENTHLY, That the Court needs not ad- (c) C. Car. 
mit of the plea of the outlawry of an indictor, in avoidance 147. 
of any ſuch indictment, unleſs he who pleads it have the 
— ready. 


Seft. 31. It ſeems ſomewhat queſtionable (4), whether Jones 193. 
outlawry in a perſonal action be within the purview of the C. Car. 134. 


147. 
ſtatute. Vide ſup. . 16. 


0 ; | 2. Hale 155*. 
Sef. 32. It is recited by the abovementioned ſtatute of 


3. Hen. 8. c. 12. That many oppreſſions had been, by the For other par- 
« untrue demeanor of ſheriffs and their miniſters, done ©9475 reiat- 
« to great numbers of the king's ſubjects, by means of re- 44 A 
4% turning, at ſeſſions holden for the bodies of {hires, the W.&M.c.24. 
© names of ſuch perſons, as for the ſingular advantage of 7. & 8. W. 3. 
the ſaid ſheriffs and their miniſters would be wiltully © 32. A 
e forſworn and perjured, by the ſiniſter labour of the ſaid s. 4 9 
„ ſheriffs and their miniſters ; by reaſon whereof many 3. Geb.. c.25. 
© ſubſtantial perſons (the king's true ſubjects) had been 4. Geo. a. c.7. 
„ wrongfully indicted of divers felonies and other miſbeha- ſ. . 

c vfour by their covin and falſchood; and alſo ſometimes 

& by labour of the {aid ſherifts, divers great felonies had 

*© been concealed, and not preſented by the ſaid perſons, by 

the ſaid ſheriffs and their miniſters partially returned, to 

the intent to compel the offenders to make fines, and give 


* rewards to the ſaid ſheriffs and their miniſters.” 


And thereupon it is enacted, That all panels to be re N. B. If the 
turned, which be not at the ſuit of any party, that ſhall 1 of 
be made and put in by every theriff and their miniſters 1 

afore any juſtice of gaol delivery, or juſtices of peace, an 1 
whereof one to be of the quorum, in their open ſeſſions, rialexemption 
to enquire for the king, ſhall be reformed by putting to, from ſerving 


£ 5 : upon juries, 
and taking out of the names of the perſons which ſo be they ard 806 


impanelled by every ſheriff and their miniſters, by the diſ- ſiable to be 


cretion of the ſame juſtices, before whom ſuch panels ſhall ſummoned 
be returned. And that the ſame juſtice and juſtices ſhall under any of 
command every ſheriff, and their miniſters in his abſence, the different 


to put other perſons in the ſame panel by their diſcretions: 3 
C 


tive to jurors, 
Vol. IV. and Douglas 188. 


1% 


88 


(a) 25. Afl. 


F. Cor. I 04. 
Sup. I. 5. 


(5) Js Inſt. 49. 


Sum. 223. 


4. Comm. 303. 


(c) 1. Bulſt. 


203. 205. 


C. Eliz. 137. 


Dyer 69. 


2. Keble 302. 
(4) E. Jac. 


276. 


C. Jac.: 76. 
f) Kcilw. 89. 


23. 
() C. Elis. 


127. 


() C. Jac. 17. 
0 1. Bult. 


203. 
I. Sid. 312. 


ELeilwood 33. 


C. Jac. 167. 


(4) 1.Sid.34*. 
are, Eliz.ha6C, 


4+ St. Tr. 33. 
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« and that the fame panels ſo reformed by the ſaid juſtices 
„ be good and lawful. And that if any ſheriff, or any their 
& miniſter, at any time do not return the ſame panels fo 
« reformed, that then every ſuch theriff and miniſter fo 
& offending thall forfeit for every ſuch offence twenty ſhil-- . 
“ lings, & c.“ | 


Sect 53. It hath been reſolved, that this ſtatute doth not 
take away the force of the above recited ſtatute of 11. Hen. 4. 


in any point wherein it doth not expreſsly vary from it; 


from whence it follows, that if any of the jurors who find 
an indictment be outlawed, or returned by a ſheriff or bai- 
lift, at the noinination of any other perſon, the indictment 
may he avoided in_ the fame manner as before, by force of 
11, Hen. 4 except ſuch nomination be made by the juſtices 
authoriſed by 3. Hen. 8. to reform that panel. / 


As to THE SEVENTH POINT, biz. Within what place the 
offences inquired of mutt ariſe. | 


Set. 31. Notwithſtanding it was anciently (a) holden, 
that if one who had committed a robbery in the county of 
A. were taken with the muanocur in tlie county of B. he might 
be put to anſwer in the county of B. (by which J ſuppoſe it 
is intended that he night be put to anſwer on an indictment 
found in the county of B.) and then tried by a jury from 
the county of 4. vet it ſeems to be generally (5) agreed at 
this day, that by the common law, no grand jurors can in- 
dict any offence whatſoever, winch doth not ariſe within the 
limits of the precincts for which they are returned. And 
upon this ground it hath been re!olved to be a fatal excep- 
tion to an indictment, that it doth not appear by it that the 
offence arole within the (e) county, or (4) riding, or (e) 
other ſpecial diviſion, or (/) precinct, for which the jury 
which found it was returned: and d fortior: therefore it 
muſt be a (g) good exception, that it expreſsly appears by 
the indictment that the offence arole in a county, &c. dif- 
ferent from that for which the jury vas returned. And it 
is (S) holden, that even the finding of a collateral matter, 
expreſsly alledged in the indictment to have happened in a 
different county, is void. But () ſome have holden, that it 
the county be expreſſed in the margin of an indictment, the 
vill or vilis in which the offence is laid, thall be intended 
to be in the ſame county. But the greater (4) number of 
authorities require a greater certainty, as by expreſsly al- 
ledging ſuch vill or vills to be in the county named in the 
margin, or in comitatu prædicto, which ſeems to be ſufficient 


77 nnen. C, Jace 96. 276, 2» Keble 3zoz. . P. Will. 439. 
where 


* DD a— 8 CET 


Ar p ]⁰•§—ẽ—»ůu en $95 ß Fn no ae» My Log 


7 * of = ptr 2 8 N 
RA e eee 


Ch. 25. Or INDICTMENT. 19 
where but one county is named before; but to be (a) un- () C. Eliz. 
certain where a county is named in the body of the indict- eee a8 
ment different from that in the margin. But it ſeems from the cafe of Rex 
the authority of (5% Baud's Caſe, that if a fact be alledged v. Foſſet, Eal- 
in B. juxta D. in comitatu E. being the fame county for ter Term, 
which the jury is returned, the county is ſet forth with ſuf- ebay” 
ficient certainty, becauſe B: ſhall be intended to be in the YT” ou 
ſame county with D. Alſo if one be indicted for a reſcous (33 C. Jae 47. 
from an arreſt in the county of B. it hath been (e) holden, (c) C. Jac. 
that it is needleſs to expreſs the county wherein the reſcous 345; 

was done with greater certainty, becauſe it ſhall be intended 5 Pr 
to have been in the ſame county wherein the arreſt was (4); P. Ret. de 
@ fortiori therefore, if a fact be alledged at B. in the pariſh Viſc. 32. 

of C. in the county of D. it cannot but be intended that B. B. Ret. de 


as well as C. is in the county of D. Brief 97. 
3 H. 7 11. 


5. II. 3. 17. 10. Edw. 4. 15, Dyer 69. (4) C. Eliz. 108. Andrews 162. 


$:2. 35. But of whatſoever nature an offence indicted 
may bez whether local or tranſitory, as ſeditious words, or 
battery, &c. it ſeems to be (e) agreed, that if upon net (.) Sum. 203. 
guilty pleaded it ſhall appear, that it was committed in a N 5 
county different from that in which the indictment was " 
found, the defendant ſhall be acquitted, as ſhall be thewn 
more at large in the chapter concerning Evidence; 


Sec. 36. And therefore at the common law, if a man had 
died in one county of a ſtroke received in another, it ſeems 
to have been the more (F) general opinion, that regularly (% vide B. 7. 
the homicide was indictable in neither of them, becauſe the c. 31. f. 13. 
offence was not complete in either, and no grand jury could 6. H. 7. 10. 


— — 


inquire of what happened out of their own county. 3 g. 5 


Sce Prea. 3. Edw. 5. 24. Con. F. Cor. 373. Iadict. 24. 7. H. 7. $. 110. H. 7. 20. 
F. Coronc 446. 2. Hale 164. | 


But this inconvenience is temedied by 2. and 3. Edw. 6. 
c. 24. by which it is enacted, That where any perſon ſhall 
be feloniouſly ſtricken, or poiſoned in one county, and 
die of the ſame ſtroke or poiſoning in another county, 
that then an inditment thereof found by jurors of the 


” 66 county where the death thall happen, whether it ſhall be 


found before the coroner, upon the fight of ſuch dead 
body; or before the juſtices of peace, or other juſtices or 
commiſſioners, which ſhall have authority to inquire of 
** ſuch offences, ſhall be as good and effectual in the law, as 
if the ſtroke or poiſoning had been committed and done 
in the ſame county where the party ſhall die, or whers 
* ſuch indictment ſhall be ſo found.“ 


C 2 Sect. 37. 


— "Fl < = — 
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19. Aſlize 6. 


20 Or INDICTMENT. Bk. 2. 
(a) F. Bar. Sc. 37. And it ſeems by the common law, if a fat 
* Ges done in one county prove a nuſance to another, it may be 


indicted in (a) either county. 


(4) Keil. „% 38. Alſo by the common law, if one guilty of lar- 


H.7.5- ceny in one county carry the goods ſtolen into another, he 
may be indicted in (5) either, as hath been more tully ſhewn 


4. H. 
F. Cor. 62. 


eh. 34> in the firſt (e) Bock. 


(%. Sid. foreign country, and the ſecond in England, it is (d) holden, 


Seck. 29. Alſo if a man marry two wives, the firſt in a 


71. that he may be indicted aud tried for it in England upon the 
Reiyn. 29, 80. ſtatute of I. Jac. 1. c. 11. which makes it felony; becauſe 


2. Hale 164. 


the ſecond marriage alone was criminal, and the firſt had 


nothing unlawtulin it, and was merely of a tranſitory na- 
ture: but where the ſecond marriage is in a foreign country, 
it hath been holden, that the party is not triable on the ſta- 
tute abovementioned ; but this ſeems contrary to the pur- 
view of it, as hath been more fully ſhewn in Book 1. 


chap. 43. ſect. 7. 


S:#&. 40. Allo if a woman be taken with force in one 


county, and carried into another, and there married, the 


offender may be indicted and tried in the ſecond county, upon 


B. r. c. 42, the ſtatute of 3. Hen. 7. c. 2. againſt forcible marriage, be- 
1. 19. cauſe the continuance of the force in ſuch county amounts 
to a forcible taking within the ſtatute, But if an offence in 
ſtealing, taking away, withdrawing, or avoiding a record, 


again{t the purport of 8. Hen. 6. c. 12. be committed partly 
in one county and partly in another, ſo as not to amount to 


a complete offence within the ſtatute in either, it is ſaid that 
the party cannot be indicted for a felony in either, but only 
for a miſpriſion. 


(6) Vide Rex 
v. Amery, 

Trin. 26.Geo. «c 
3. Term Rep. c. 
303. 66 


Seft. 41. It is enafted by 26. Hen. 8. c. 6. For the 
puniſhment and ſpeedy trials, as well of the counterfeiters 
of any coin current within this realm, waſhing, clipping, 
or miniſhing of the fame, as of all and fingular felonies, 
murders, wiltul burning of houſes, manſlaughters, rob- 
beries, burglaries, rapcs, and acceſſaries of the fame, and 
other offences felonioufly done within any lordſhip 
marcher of Halles, “ That the juſtices of the gaol deli- 
very, and of the peace, and every of them for the time be- 
ing in the ſhire or ſhires of England, where the king's writ 
runneth (6), next adjoining to the lordſhip marcher, or 
other places in //ales, where ſuch counterfeiting, waſhing, 
clipping, or miniſhing of any coin current within this 
realm, or murder, ſhall be committed; or where any other 
felonics or acceſſaries ſhall be committed; ſhall have full 

„power 
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power at their ſeſſions and gaol delivery. to inquire by 

e« verdict of twelve men of the ſame ſhire or ſhires next ad- 

<< joining, within Eugland, where the king's writ runneth, 

„ there to cauſe all ſuch counterſeiters, waſhers, clippers 8 the caſę ot 
of money, felons, murderers, and acceſſarics to the fame, Parry v. Ro- 
*« ro be indicted according to the laws of this land, in like berts, Caſes 
ce manner and form as if the ſame petit treaſons, murders, in Cro. Law, 
„ felonies, and acceſſaries to the ſame, had been done within 

any of the ſaid ſhires within the ſaid realm: And allo to 

hear, determine and judge the fame, according to the 

« laws of the realm.” | 


Seb. 42. And it ſeems generally to have been (a) holden, (a) 1. Mod. 
that the power given by this ſtatute to the juſtices of gaol- 64- 68. 
delivery, and of the peace, in the adjoining Eugliſhb counties, 0 Keble 685. 
in relation to the offences therein mentioned, is not repealed . a 
by 34. and 35. Hen. 8. c. 26. which impowers the juſtices See B. 1. c. 31. 
of the grand ſeſſions in ales to take indictments of ſuch ſect. 14. 
offences. 


But it hath been (5) reſolved, that an acquittal on an in- (5) 1. Lev. 118. 
dictment at THE GRAND SESSIONS is a good bar of an in- 
dictment for the ſame crime in an Eugliſb county. 


Seck. 43. By 28. Hen. 8. c. 15. treaſons, felonies, and See this act 
robberies, &c. upon the ſea, &c. ſhall be inquired, &c. 2 fell ſer 
* 1jn ſuch places in the realm as ſhall be limited in the king's . For — 

a 3 org pounded, Bk. 
“ commiſſion, in like manner as if tuch offences had been 7, c. 35. 
committed on the land.“ 


&F. 44. It hath been reſolved, that this ſtatute extends Qu. Moor 12 1. 
not to offences done in crecks or ports within the body of a 
county, becauſe ſuch offences were always cognizable by 
the common law. 


Sect. 45. Alſo it hath been (e) reſolved, that the force (0 3. Inſt. 11. 
of this ſtatute, in relation to treaſons done upon the ſea, is 112. 


not taken away by 35. Hen. 8. c. 2. more fully ſet forth in © Inſt. 124. 
the forty-ninth ſection. ä 


+ It has alſo been reſolved, that this ſtatute is not con- 
fined to the lordſhip marchers, but that the judges of aſſize, Athoe's Caſe, 
in the next adjacent Eng/i/> county, have a concurrent ju- Stra. 553- 
riſdiction throughout all Males with the juſtices of the grand 
leſhons, and that a murder committed in Pembrokeſhire, which 
is an ancient Meleh county, but no part of the lord/hip mar- 
bers, may be tried in the county of Hereford. 


C 3 Set. 46. 
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(a) Velv. 134. 
135. 
13. Co. 51, 52. 
Noy 131. 

on. 
Sum. 77. 
3. Inſt. 112. 


Vide alſo 4. 
Geo. 1. c. 11. 
$$. Geo: 3. 
c., 30. Book 
the firſt, - 
Kaen,“ 


4. Gco. 1. c. 11. 
Vide s. Geo. . 
c. 24. 
13. Gco. 2. 
c. 30. 


(5) 19.E.4.6. 
Svc the pre- 
amble of 35. 
„ 


(0 Vide ſup. 
Ce 4. ſect. 9. 
& c. 23. 1. 29. 
Dyer 131. 
(% 1. Inſt. 261. 
(„) Sum. 204. 
3 Inſt. 11, 
) Con. 
Dyer 131. & 
Co. 63. 


1. Ander. 262. 
2. Hale 164. 
Sce allo the 
ſtatute, 33. 
Hen. 8. c. 23. 


Or INDICTMENT. Bk. 2. 


ther one who was an acceſſary at land to a felony at ſea, were 
triabie by the admiral, within the purview of it ; but this 18 
ſettled by 11, & 12. Will. 3. c.) made perpetual by b. Geo. 1, 
c. 19. which enacts, * that acceſſaries to piracy before or 
& atter,” in ſuch manner as is ſet forth more at large in that 
ſtatute, © ſhall be inquired of, tried, and adjudged accord- 
ing to the ſaid ſtatute of 28. Hen. 8. c. 15.“ | 


$e2. 46. It was made a (a) doubt upon this ſtatute, whe- 


+ And it is enacted by 8. Geo. 1. c. 24. made perpetual 
by 2. Geo. 2. c. 238 © That all perſons who are made acceſ- 
% faries by 11. & 12 Will. 3. c. 7. ſhall be deemed and taken 
„to be principal pirates, telons, and robbers, and ſhall be 


„ proceeded againtt accordingly.” 


Seck. 47. It is farther enacted by the faid ſtatute of 11. 
& 12. Will. 3. c. 7. That all piracies and felonies upon 
&« the ſea, &c. may be tried at ſea, or upon the land, in his 
© majeſty's plantations,” wp ſuch manner as hath been more 
fully ſet forth in the firſt Bock, x 


Sec. 48. It ſeems to have been a great (b) doubt before 
the making of the ſtatute of 35. Hen. 8. c. 2. in what man- 
ner and in what place HIGH TRKZASON done out of the realin 
was to be tried. For ſome ſeem to have holden, that it was 
triable only upon an (c) appeal before the conſtable and 
marſhal ; others, that 1t might be tried upon an indict— 
ment, laying the offence in {d) any county where the king 
pleaſed ; and others, that it was triable by way of indictment 
in that county (e) only wherein the offender had lands: but 
ſurely it (ft) cannot reaſonably be doubted, but that it was 
triable ſome way or other; for it cannot be imagined that an 
offence of ſuch dangerous conſequence, and expreſsly within 
the purview of 25. Edw. 3. ſhould be wholly difpuniſhable, 
as it muſt have been, if it were no way triable, 


$7. 49. But for a plain remedy, order, and declaration 
of this matter, it is enacted by 35. Hen. 8. c. 2. That all 
„ manner of offences, being then already made or declared, 
or after to be made or declared, by any of the laws and 
& {tatute> of this realm, to be treaſons, miſpriſions of trea- 
& ſons, or concealments of treaſons, and done, perpetrated, 
& or committed by any perfon or perſons, out of this realm 
„ of England, ſhall be from thencetorth inquired of, heard 
and determined before the king's juſtices of his bench, 
“ for pleas to be holden before himſelf, by good and lawful 
* men of the fame ſhire where the ſaid bench ſhall fit and 
„be kept, or elſe before ſuch commiſſioners and in ſuch 
 itire of the realm as ſhall be aſſigned by the king's ma- 
| jeſty's 


- 
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« jeſty's commiſſion, and by lawful men of the ſame ſhire, 
ein like manner and form to all intents and purpoſes, as if 
& ſuch treaſons, miſpriſions of treaſons, or concealments of 
« treaſons, had been done, perpetrated, and committed 
„ within the ſame ſhire where they ſhall be ſo inquired of, 
& heard and determined, as is aforeſaid.” 


In the conſtruction of this ſtatute the following points 
have been reſolved, 


Sc. 50. FirsT, That if the court of king's bench, or 
commiſhoners appointed in purtuance of the ſtatute, after 
having taken an indiAtment of a foreign treaſon, remove 
into a different county from that in which the indictment 
was found, the (a) trial {hall be by jurors returned from the (a) Sum. 204. 
firſt county. And this is molt agreeable to the general courſe 3. Inſt. 24. 
of the common law; which (5) requires, that indictments () 8 
ſhall be tried by jurors of the ſame county in which they 36 er 
„ ) Y 286. 
were found, | | 


Sea. 51. SECONDLY, That the commiſſioners, and county 
for the trial of ſuch treaſons, are (c) ſufficiently aſſigned b ( x 
the king in purſuance of this ſtatute, by his either writing z. 14 a, 
his name to the commiſſion that appoints them, or ſigning The king can- 


the warrant to the lord Keeper for the commiſſion. not by his 
charter give 


judges a power to try in one county offences committed in another, Lord Mansfield. 
Douglas 796, 


c) Sum. 16. 


Seer. 52. THIRDLY, That a treaſon done by an (d) Iriſb- (d) 3. Inſt. 11. 
man in Ireland, is triable in England according to the pur- 1, And. 262, 
view of this ſtatute; for Ireland being out of the realm of — ad 
England, a treaſon committed (e) in it is certainly within ,, Hale x $6, : 
the letter of the act; and nothing within the letter of a ſta- 11. Coke 63. 
tute made for enlarging the juriſdiction, and ſupplying the 3. Keble 560. 
defects of the common law, thall eafily be conſtrued out of 1 
the meaning of it. And therefore it ſeems reaſonable, that Caſe. 
any offence which by 25. Edw. 3. or any other ſubſequent () See B. r. 
ſtatute, either expreſsly extending to, or (/) received in 8. 17.1. 67, 
Jreland, is equally treaſon in {re/and and England, may be (/ , 1. And. 


tried here by virtue of this ſtatute. 1. Sider. 357. 


But if an offence be made treaſon by an Ii ſtatute, which 
is not treaſon in England, 1 fee not how it can be tried here; 
fince being neither made nor declared to be treaſon by any 
law or ſtatute of this realm, it is not within the deſcription 
of the offences provided for by 35. Hen. 8. Lo which may 
be added, that offences beyond tea, to be tried here by vir- 
tue of that ſtatute, are to be inquired of and determined in 
like manner as if they had been committed in ſuch ſhire 

C2 ; wherein 
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wherein they ſhall be inquired of and determined; but if an 
offence which is treaſon in Treland and not in England, had 

cen committed in any Engli/h county, it is manifeſt that 
it could not be puniſhed as treaſon. 


(x) Dyer 3%. Allo it hath been (a) reſolved, that no treaſon committed | 


in Ireland by an IRISH PEER, is triable in England, be- 
cauſe he is intitled to a trial by his peers, which cannot be 


had (7). 


(7) Reſolved by three judges in Dyer 369, Vide alſo O'Rourk's Caſe, 1. Ander- 
ſon 262. Bur in the Call of Ld. Macguire, 1. St. Tr, 928. 2. Hale 155. 234. the 
reſolution in Dyer is declared not to be law, and jt was ruled that an Iriſh peer 
might be tried by a common jury in England for à treaſen committed in Ireland. 
Sed quzre, 


(4) 1:.Coke63, Se. 53, FourTHLY, That this ſtatute is not (5) re- 
Co. Lit. 261. pealed by 1. & 2. Philip and Mary, c. 10. which enacts, 
8. Hale 254. & That all trials h f be had, aw de, f. 

Summary 203. at all trials hercafter to be had, awarded or made, for 
3. Ini. 24, any treaſon, ſhall be had and uſed according to the com- 
1. Anderſon ** mon laws of the realm, and not otherwiſe.” For it is 


** 5 the maniteſt purport of this ſtatute to reſtore the ancient 
3 courſe of the common law as to the trial of treaſons, in 
298. 399, which great innovations had been made by ſtatutes in the 


2, Hale 164, reigns of king Henry the eie hth and Edward the fixth ; but 
it cannot be thought agreeable to th= intention of it to ab- 
rogate any ſtatute, which in a doubtful caſe ſettled and con- 
firmed the juriſdiction of the common law, and gave a me- 
thod of trial as agreeable as poſſible to its uſual and ordinary 
manner of proceeding. 


+ Alſo it is ena ed by 2. Geo. 2. c. 21. That where 

Vide Book the“ death ſhall happen in Z»g/and from any cauſe feloniouſly 

ens © MUR- © given out of England; or where the felonious cauſe 

RE” * ſhall be given in England and the death enſue in any 
See Rex v. > 223 

Farrell, x. Bl.“ place out of Vngland, an indictment thereof found by 

Rep. 45% the jurors of the county in wiich either the death or the 

cauſe of the death ſhall reſpectively happen, -ſhall be 

& as good and effectual in law, as well againft the prin- 

& cipais and acceſfarics, as if the offence had been com- 

& pleted in the fame county where ſuch indictment ſhall 


© be found, &c. 


Sect, 54. It was a preat doubt at the common law, 

(-) Keil, 63. (e) Whether an acceſſary in one county to a felony in 
Dyer 38. another, were indictable in either. But this is remedicd 
by 2. & 3. Edw. 6. c. 24. by which it is enacted, © That 

* ſuch an acceſſary may be indicted and tried in the 

dame county wherein he was acceſſary.“ But intend- 
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ing more, fully to treat of this matter in the chapter con- 
cerning the Arraignment of the Principal and Acceſſary, I 
ſhall refer the reader thither for the farther confideration 
of it. 


As to THE EIGHTH GENERAL POINT, viz. What ought 
to be the form of the Body of an indictment, 


I ſhall endeavour to ſhew, 


I. What ought to be the form of the body of an indict- 
ment at common law. 


II. What of an indictment upon a ſtatute, 


As to the firſt of theſe particulars I ſhall endeavour to 
ſhew, | 


1. How the body of an indiftment at common law ought 


to ſet forth the ſubſtance and manner of the fact. 
2. How the perſons mentioned or referred to in it. 
3. How the thing wherein the offence was committed. 
4. How the circumſtances of time and place. 


5. Where it may be vitiated by falſe, or improper Latin, 
or the uſe of Engl:/þ inſtead of Latin. 


6. Where the offence indicted may be laid jointly and 
where ſeverally, and where both jointly and ſeverally, and 
_ the offences of ſeveral perſons may be laid in one in- 

ictment. 


1 7. Whether the words v7 et armis be in any caſe neceſ- 
ary. 


8. Whether it be neceſſary to lay the offence contra 


pac em. 


9. Whether it be neceſſary to lay it contra coronam et dig- 
mtatem regis. 


10. Whether it be neceſſary to lay it in contemptum regis. 
11. Whether it be neceſſary to lay it :/licit?, 


X a Whether a defect in any of theſe particulars be amend- 
able, | 
As 
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As to Tur FIR5T POINT, viz, How the body of an in- 
dictment at common law ought to ſet forth the ſubſtance and 
manner of the fact, I ſhall endcavour to ſhew, 


1. In what manner it ought to ſet them forth in relation 
to the offence of the principal. 


2. In what manner in relation to the offence of the ac- 
ceflary. 


As to the firſt of theſe particulars, viz. In what manner 

2. Hale 169. the body of an indictment at common law ought to ſet forth 

372+ 154-187» the ſubſtance and manner of the fact in relation to the offence 
of the principal; I ſhall obſerve, 


Se. 55. FirsT, That no periphraſis or circumlocu- 
tion whatſoever will ſupply thoſe words of art which the 
law hath appropriated tor the deſcription of the offence, as 

565 (a) murdravit, in an indictment of murder; (6) cebit, in an 

8 304. indictment of larceny; (c) mayhemiavit, in an indictment 
B. Indict. 2. of maim; (4) felonicè, in an indictment of any felony 
Oro. Eliz.920. whatever; (e) burglariter, or burgulariter, or elſe burgala- 
(2) F. Cor. iter, in an indictment of burglary ; (J) proditoriè, in any 
Indie. 2. 8. indiftment of treaſon ; (g) contra ligcantiæ ſuæ debitum, in 
B. Corone 56. an indictment of treaſon againſt the king's perſon (8). 


12, Aſlize 32. | 
2. Edw. 3. 1. C. 23, ſed. 77. (c) C. 23: f. 77. (4) 2. Ed. 3. 1. 3. 2. Ed. 3. 18. 1. 
F. Indict. 3. C. 23. ſect. 71. B. lndiet. 36. B. Appeal 48. $18. Ed. 4. 10. C. Eliz. 
193. 4. Coke 41. 5. Coke 121. An indictment of a ſcold muſt be laid ad commune 
nocumentum Strange 1246. Sce 9. Coke 69. (/) Daliſon 22. Con. 4. Co. 39. 
Summary 207. 5. Coke 121. Cro. Eliz. 920. ) Summary 11, 3. Inſt. 15. 
F. Corone 55. S. P. C. 3. 3. I. 7. 10. Carthcw 319. (g) 3. Lev. 396. Cal- 
vin's Caſe 5, 6. 10. Skinner 442. Carthew 319. (8) Fabricavit denotes forgery, 
Strange 19. | 


Sec. 56. SECONDLY, That in an indiftment, as well as 

(h)C.23.f.79. in an (%) appeal of rape, the fact ſeems to be ſufficiently 

F. Indict. 18. aſcertained by the words felonice rapuit, without adding 

9. Ed. 3. 26. carnaliter coonovit, or firſt ſetting forth the ſpecial manner 

of the terror or violence, and then concluding that the de- 

fendant /ic felonice rapuit, Sc. Alſo it ſeems, that the like 

general manner of ſetting forth the offence, which is ſuffici- 

(i) Sup. e. 23. ent in an (i) appeal of larceny, will alſo be ſufficient in an 
ſect. 79. Let. indictment (9). 


(9) Vide 18. Eliz. c. 7. and the caſe of the King v. Lord at the aſſizes for Surry, 
where Gould, J. held the indictment bad, becauſe not ſtated under ten years of age. MS. 


Seck. 
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Sect. 57. Tin DI x, That in other caſes it is (a) gene- (4) E. Elis. 
rally a good rule in indictments as well as appeals, that 1 1 
the ſpecial manner of the whole fact ought to be ſet forth 4 Hale 184. 
with ſuch certainty, that it may judicially appear to the 185, 186. 
Court, that the indictors have not gone upon inſufficient 8. St. Tr. 566, 


Sacheverel's 
premiſes. Caſe, 2. Seſſ. 
Caſ. 31. Vide Strange 699, 


And upon this ground it ſeems to be agreed, that an 
indictment finding that a ep hatli feloniouſly broken 
priſon, without ſhewing the cauſe of his impriſonment, — 
&c. by which it may appear that it was of ſuch a na- os * 4 
ture that the breaking might amount to felony, is (J) in- 9. Ed. 4. 26. 


Strange 1226. 
ſufficient, 1268, 


Alſo (c) indictments againſt perſons for refuſing to be (c) Aleyn 8, 
ſworn conſtables, after they had been /egitimo modo electi, 2 
have been quaſhed for not ſhewing the manner of the ew 920: 
election, that it might appear to have been ſuch as obliged 1. Modern : 5 
the defendants to have undertaken the office. 5. Modern 96. 

129. 

Comb. 416. Sup. c. 10. ſect. 46. Douglas 534. 538. And fee Rex v. Burder, Tri. 
nity Term, 32. Geo. 3. that an indictment that the defendant was appointed * over. 
« Gay of the poor of the pariſh of A.“ and.that he afterwards refuſed “ to take the 
{aid office of Oyerſcer of the parith to which he was fo appointed, is good, 4. Term 
Rep. 778, 


Alſo it hath been (4) adjudged, that an indictment of bur- (4) C. Eliz, 
glary is inſufficient without the word noctanter. 583. 


Alſo it ſeems to be (e) agreed, that an indictment charg- (4 2. Rol. 
ing a man with a nuſance in reſpect of a fact which is 345. 
lawful in itſelf, as the erecting of an inn, &c. and only Palm. 368. 
becomes unlawful from particular circumſtances, is inſuf- 37+: 
ficient, unleſs it ſet forth ſome circumſtances which make it 
unlawful. But it is ſaid that this is needleſs where the thing 
indicted is unlawful in its own nature, as the keeping of a 
bawdy- houſe, &c. 

Alſo it hath been (F) adjudged, that an indictment for (%) F. Indict. 
traitorouſly coining alchemy like to the king's money, with- 10. 
out ſhewing what money, is inſufficient; of which this ſeems S. P. C. 35. 
to be the plaineſt reaſon, that it appears not whether it were rpg 
made like to the king's gold or filver coin, or only like to 12 
that in braſs or copper, &c. and if it were made like to that (2) B. 1. c. 19, 


of the latter kind only, it (g) ſeems that the offence could not ſ· 37. 
amount to treaſon. 


Alſo it (5) ſeems, that an indictment of perjury, not ſhew- (% C. Elir. 


ng 14 137» 
ing in what manner and in what court the falſe oath was Rex v. Alytt, 
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taken, is inſufficient, becauſe for what appears it might have 
been extrajudicial, &. | | 


: Alſo it ſeems clear, that it is neceſſary, both in indict- 
(a) Sup.c. 23. ments and (@) appeals of mayhem and murder, to ſet forth 
ſ. 79. particularly in what manner the hurt was given, and that 


2. Lev. 140, an omiſſion thereof is not holpen by a general concluſion, 
Salle! 4 that the defendant 1 mayhemiavit or murdravit, Wc. 
377. d 1 3 
Farreſly 16. But having already ſhewn in the chapter of Appeals, with 
Kelyng 124. what certainty the count in an appeal of death muſt tet 
forth the ſpecial] manner of the fact, as by ſhewing in what 

(4) Sup. c. 23. (b) part of the body the wound was given, and the (c) 


ſect. 80. length and breadth of ſuch wound, and (4) that the party 
Ask. © 23, died of it; and with what (e) weapon it was given; and 
(%) Sup. c. 23. that the word (/ percuſ/it cannot falely be omitted where 
ſeét 83. the truth of the fact will bear it, I ſhall refer the reader to 
104 c. 23. the faid chapter of Appeals, for the lcarning relating to theſe 
. points. | 


(7) 1. Sid. 91. 
Vide Rex v. Roll, Strange 999. Davy v. Baker, 4. Burrow 2471. Sed vide 


Reg. v. Wyatt, where on an indictment for not returning the warrant of two juſtices, 
the time when the warrant was returnable is not ſet out, Ld, Raym. 1195. But this 
was againſt the opinion of Holt C. J. + 


It hath been adjudged, that an indictment of extortion 
charging F. S. with the taking of fifty ſhillings as bailiff of 
a hundred, colare officii, without ſhewing for what he took 
it, is good at leaſt after verdict, for perhaps he might claim it 
generally as being due to him as bailiff, in which caſe the 
taking could not be otherwiſe expreſſed. But this ſeems to 
be a ſpecial caſe (10). | 


(10) An indiftment for procuring, &c. muſt ſhew the falſe tokens, Strange 1127, 
Vide 21. Hen. 8. c. 1. Alſo an indictment for words ſpoken of a juſtice in the exe- 
cution of his office, muſt ſer out the words, 3. Com. Dig. 506. Allo if it be for ob- 
ſtructing him, it muſt ſhew by what act it was done, Rex v. How, Strange 699. So 
an indictment that the defendant took a ſervant without a teſtimonial muſt ſhew a 
former ſervice, Skinner 343. So for a contempt in not executing a Warrant it ought 
to ſhew the nature of the warrant, 1. Ventris 305. Sed vide Ld. Raym. 1192. Sa 
for a forcible entry there ought to be a poſitive charge of a diſſeiſin, Ld. Raym. 610. 


See. 58. FoURTHLY, That an indictment charging a 
man disjunctively is void. As where it finds that A. mur- 
dravit B. vel murdrari cauſavit ; or that A. verberavit B. wet 

(g) 5- Mod. verberari cauſavit ; or that A. (g) fabricavit talen cartam, 

2 42. vel fabricart cauſavit z for here are diſtin offences, and 

ney it appears not of which of them the indictors have accuſed 
ex v. Flint, the defendant. 


R. H. 3750» 
Rex v. Stroughton, Strange 9:0. Barnard K. B, 347. 2. Seſſ. Cal. 25. 


; Seer. 


No 
F, 
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* Sea. 59. FiFTHLY, That (a) regularly every indictment (a) 1. Lev. 


a . ; | 203. 
muſt either charge a man with ſome particular offence, or 1. Keble 278. 


9 elſe with ſeveral of ſuch offences, particularly and certainly ,* Hale 132. 


a 
- expreſſed, and not with being an offender in general. For shower 389, 
h no one can well know what defence to make to a charge ſo 390. 
25 = uncertain, or to plead it either in bar or abatement of a ſub- 
un. > ſequent proſecution ; neither can it appear that the facts 
5 given in evidence againſt a defendant on ſuch a general 
m accuſation, are the ſame of which the indictors have ac- 
er cuſed him; neither can it judieially appear to the Court, 
at what puniſhment is proper for an — ſo looſely ex- 
c) Y pre ſled. 
ly i 
id And upon this ground it hath been adjudged, that an 
re = indiftment is inſufficient which only charges a man in 
ta general, with having (65) ſpoken divers falſe and ſcandalous (5) 1. Roll, 
le words againſt J. S. being mayor of ſuch a place; Or with 4 
being a (e) common defamer, vexer, and oppreflor of many Ne. Hoss 
de men ;—Or with being a common (d) diſturber of the peace, Strange b 
es, and having ſtirred up divers quarrels as well among his 3. Com. Lig. 
his neighbours as other of the king's ſubjects at ſuch a place, 56. 
do the great loſs and diſturbance of his neighbours afore- 55 2. R. A. 
ſaid, and other the king's ſubjects, &c,—Or with being a I Mod. 71. 
= ee) common oppreffor and diſturber of the peace ;—Or Rex v. Taylor, 
_ > with having been and ſtill. continuing to be a man of evil Strange 849. 
ok (/) behaviour ;—Or with being a (z) common deceiver of Rex Y Coo- 
ft the king's people ;—Or with being a () common publiſher an hls 
he of the king's ſecrets, and of his own, and of divers other Barn. K. B. 
— eg impanelled together with him to inquire for the 229. ; 
A ody of the county of divers felonies, againſt his oath, (4) 2. R. Ab. 
Kc. —Or with being a (i) common foreſtaller ; —Or with + 3 
*7* deing a (4) common thief ;—Or being a (/) common 51.288. 
b. <vil-doer ;—Or with being a common (m) champertor ; 1. Lev. 299. 
So — r with being a common (2) conſpirator, and ſuch Raymond 20s; 
a 5 like (11). | LO * 
ghe ( 4 ) 2. R. A. 
125 . (z) 6. Mod. 311. (5) Moor 302. (i) F. Act. ſur le Stat. 26. 29. Aſſize 45. 
8 Moor 302. (4) 2. R. Ab. 79. Moor 302. 22. Aſſize 73. (I) 22. Aſſ. 73. 
(mn) 29. Aſſ. 45. (A) 29. Aſſ. 45. . 
Y 
og | (11) Or quia male et negligenter ſe geſſit of the office of a conſtable is too general, 
» 8 Strange 2,; or for deceiving one D. of leveral lottery orders, viz. 4 berxis et 
ver catallis of D. decipicbant et defraudabant, Strange 8; or of a clerk of a market that 
m, dae did cauſe his agents illegally to receive of ſeveral perſons, | age ums, Sc. Rex 
nd vi. Robe, Strange 999. So in a declaration“ that the defendant did receive a gift 
wb | or reward,” without ſpecifying it, is too general, Davy v. Baker, Burr. 2471, 


So an indictment on 5. Eliz. for exerciſing a trade, &c. © in Great Britain,“ is toe 


general, Rex v. Liter, Strange 722, 


It 


tt. 
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It is holden indeed in a note of Fitzherbert's Abridement, 
(a) 22. Aff. that an indictment for eonfederacy in general is good, but 
4s © this is made a queye by the reporter of the (a} Tear Book, 
(J) B. Indict. from which the ſaid note in Fitzherbert is taken, and is de- 


12. nied to be law, both by (4) Brook and (c) Kolle; nor do! 
2. R. Ab. any where find the leaff reaſon offered to diſtinguiſh this 
79. fiom the other caſes abovementioned. 4 


(4) 3. Inſt. 41. Alſd it 18 holden by Sir Edward (d) Coke, that the ancient 
form of indictments, charging men with having, as here- 3 
nicks and traitors; and infeſtors of the highways, confpired ; 
and confederated, &c. to deſtroy the catholick faith, and 


* N — >. — 
* K 5 * > _ 
— * * 2 5 
: phi . — 


! having daily publiſhed falſe and ſeditious wg, &C. were 
f utterly inſufficient, and yet ſuch indictments ſeem to have 8 
„ (c) 3. Inſt. ar. been (e) frequent; as were alſo indictments charging men 1 
. in general, as inſidiatares viarum, et depopulatores agrorum, $ 
5 (HDi. Coke which (J) words took the benefit of clergy from the per- 
5 — 3 ſons indicted, before the ſtatute of 4. Hen. 4. c. 2. by which 1 
5 it is enacted, “ That theſe words ſhall no more be put in- 9 
2. Hale 323. © to indictinents, nor if they be, ſhall have ſuch effect as to $ 
(7)Vide3.Iinſt. © take from the perſons indicted the benefit of clergy.” (g) Z 
71. And this ſtatute in this reſpect ſeems to be in affirmance o 1 
r b. 4. the common law, which ſeems generally to difallow of ſuch 9 
e uncertain indictments, as appears from the reaſons and au- 38 
thorities above ſet forth. = 
. 4 1 
2 Vet it hath been adjudged, that a man may be generally . 
YRk. r.c 81. indicted as a common barrate, againſt the (5) form of 
3 the ſlatute, and (7) againſt the peace, without ſhewing 


2 A any of the particular facts in the indictment, by which he 
(4) B. 1. c. 81. appears to have been fo; for barratry is an offence of a (() 


8. Coke 36, complicated nature, conſiſting in the repetition of divers acts 1 8 
37. in diſturbance of the common peace, all of which it would 5 
be too prolix to cnuinerate in the indictment; and therefore * 

N Ab 1encc ttled it to be ſuffici h | t 
002. r- (1) experience hath ſettled it to be ſufficient to charge a man MF , 
92 7 generally as a comme: barrator (which is a (n word of art 4 
55 e appropriated to this purpoſe), and before the trial to give 
(m) B. 1. c. the defendant a (2) note of the particular matters which you # 
$1. f. 10. intend to prove againſt him. 1 
2. Levin 2 8. ; J 7 
Strange 900. 1246. B. R. II. 370. (2) B. 1. c. 81. f. 13. | Za 

p : 4 l 
(o) Vide B. 1. Alſo it is (e) holden, that there is no need to name aux w 
6. 81. . 11. particular place where the detendant was a barrator, be- b. 


cauſe he ſhall be ſuppoſed to have been guilty in divers 
places, and the 4/70 18 moſt proper from the body of the 
county. Allo it is ſaid, that there is no need in the con- 
cluſion of ſuch an indictment to lay the offence ad nocu- 

mentum 


WG = © „„ 


17 


dictmentof murder, without the words ex malitid præcogitatd; 
= and yet by the word murdravit it expreſsly charges the party 268. 337. 


Cb. 25. Or INDICTMENT T. 31 


mentum omnium ligeorum, &c. but that (a) diverſorum is (4) 2. Keble 

ſufficient in ſuch an indictment as well as in an indict- $99 r 
; See B. 2. c. 75. 

ment of a common ſcold, c. becauſe it appears from the f.,. 

nature of the thing, that it could not but be a common 

nuſance (1). 


(1) An indictment againſt a ſcold muſt be laid ad commune nocumentum, Rex v. 
Cooper, Strange 1246. 


Alſo it ſeems to be (b) agreed, that an indictment againſt (5) 6. Mod, 
one as a common ſcold, is good without ſetting out the par- 311. 


ticulars, for the ſame reaſons that ſuch indictment of barratry ms 74 


IS good. See alſo Rex 

i v. Higginſon 
2. Burr. 1233. and Lord Hardwicke's oblervations upon this ſubject in the caſe ob 
Clarke v. Periam, 2. Atkins 340. 


Sect. bo. SIXTHLY, That the charge muſt be laid poſiti ve- 
ly, and not by way of (c) recital, as with a guod cum, &c. (c) Salk. 374. 
and that the want of a direct allegation of any thing material 3. Modern 83. 


in the deſcription of the ſubſtance, nature, or manner of the there 
>. * 


crime, (4) cannot be ſupplied by any intendment or impli- | Rurrow 400. 


cation whatſoever (e). And upon this ground it ſeems to (% 8. P. C. 96. 
be (/) generally holden, that an indictment of death having C. Jac. 20. 


the words felonice murdravit, Sc. cannot amount to an in- 4 "—_ pow 
5. . 


(e) 1. Vent. 


with murder, and it is impoſſible that there could be a mur- /) Dyer 99. 


der, and uo malice prepenſe. Summaryz31. 
: Prep 2. Hale 187. 


Vide 2. Lev. 140, 141. 4. Coke 41. Con. Dyer 68. 


Iſo it Teems to be generally agreed, that no indictment See Ladd's 
* ee S J 28 ? Caſe, Caſes 


of death can be good without an expreſs allegation, that the C. 
deceaſed both — the hurt as Fc is El the cauſe of 3 _ 
his death, and alſo that he died of the hurt fo received; and 
that the want thereof cannot be made good by any implica- 
tion whatſoever, as hath been more fully ſhewn c. 23. 


lect. 82, 83. 


Alſo it hath been (g) adjudged, that an indictment againſt (#) Keil. 87. 
F. S. for feloniouſly breaking ſuch a priſon, and com- . 
manding F. N. who was therein impriſoned for felony, to 
eſcape, is not a good indictment for a felonious breaking, 
without expreſsly ſhewing that F. S. did eſcape, and yet the 
breaking is expreſsly laid to be felonious, and it. is im- 
poſſible that it could be ſo, unleſs the party did eſcape. But 
it will be needleſs to enumerate any more inſtances of this 
kind, which are ſo very frequent, that there is ſcarce any 
caſe which mentions exceptions taken to indictments, with- 
our 
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out having ſome or other grounded on this rule, That in 
an indiftment nothing material ſhall be taken by intendment or © 
implication. | 


Yet the law will not admit of too great a nicety of this 
kind; for it hath been adjudged, that if in the firſt part of 
an indictment of death, the aſſault be laid with malice pre- 

( 4, Coke 41. penſe, &c there is no (a) need to repeat it in the following 
. clauſe, which ſhews the giving of the wound, being joined 

with a copulative to the precedent ſentence, and laid at the 

ſame time and place with the aſſault. 3 


(4) ©.Jac. 473. Alſo it hath been (5) adjudged, that where an indictment © 
| ſets forth, that J. S. was lawfully arreſted by virtue ofa 

plaint before ſuch a ſherift, &c. it ſhall be intended that there 'Þ 

was a good warrant. | 


(c) Y. Coke 67. Alſo it hath been (e) adjudged, that where a warrant is 
5. Coke 120. alledged, authoriſing the arreſt of F. S. within the liberties 
Vide allo of London, and the indictment lays the execution of it in 
1. Burr. 333. 4 i wil. > | 2 
ſuch a parith and ward in Lonſon, without expreſsly laying 
the pariſh and ward within the liberties of London, yet the in- 
dictment is good; for the Court will not admit of fucha 
ſtrained exception, that a pariſh in London may be out of the 
liberties of London. 4 
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(%) C. Jae. Sect. 61. Alſo it hath been Cd) adjudged, that where an 
619, indictment finds that J. S. exi/tens of ſuch or ſuch a degree 
© > i or trade, Ac. as brings him within the purview of the law 
e „„ whereon the indictment is founded, committed ſuch a fact, 
+. Roll. 226. it ſhall be intended that he was of ſuch degree, &c. at the 
Ld. Raym. time of the fact, without any expreſs allegation to that pur- 
37S. poſe, becauſe that is the moſt natural conſtruction of the 
ns a participle cx//ens, going before the verb to which it is the 
Burrow 852. nominative caſe. (e) Yet where an indictment of forcible 
(% B. 1. c. 64. entry finds that 4, diſſeiſed B. of ſuch land exiſſens liberum 
. 38. tenementum of B. it ſcems agreed, that the indictment is in- 
C. Jac. 610. ſyfficient, becauſe it ſtands indifferent, according to the 
wy oll- 226. common rules of conſtruction, whether the land were the 
2. Levinz 229. ; * os ; | 
2. Mod. 129, freehold of B. at the time of the 4/cifin, or at the time of 
Vide Rex v. the finding of the indictment, the word © exiftens” not be- 
Booti., Bur- ing the nominative caſe to the verb, but applied to the 
e 1 thing which was the ſubject of the action. But I cannot 
mond. find any certain general rule, whereby it may be known in 
Strange 44. What cafes an exception of this kind ſhall be taken to be fo. 

over-nice, that the Court will not regard it. All therefore 

that 1 ſhall add on this head 1s this, that as on the one hand 

the law will not ſuffer a man to be condemned of any 


crime whereof the jury have not expreſsly found him 
guilty, 
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guilty, by any argument or implication from what they have 
{o found; ſo on the other hand it will not ſuffer a criminal 
to eſcape on ſo trifling an exception, which it would be ab- 
ſurd and ridiculous to take notice of; for nimia ſubtilitas in 
Jure reprobatur. But the judgment hereof cannot but be in 
a great meaſure left to the diſcretion of the Judges, who 
from the circumſtances of each particular cafe, the compari- 
ſon of precedents, and the plain reaſon of the thing, ſeem 
always to have endeavoured to go within theſe rules as nearly 
as poſſible, 


Scct. 62. SEVENTHLY, That it is a certain rule, that 
where one material part of an indictment is repugnant 
to another, the whole is yoid ; for the law will not ad- 
mit of ſuch nonſenſe and abſurdities in legal proceedings, 
which, if ſuffered, would ſoon introduce barbarifm and con- 
fuſion. Alſo it takes off much from the credit of an in- 


dictment that thoſe by whom it is found have contradicted 
themſelves. 


And upon this ground it hath been adjudged, that if an 


indictment (a) charge the defendant with having forged a (a) 3. Mod. 
certain writing by which 4 was bound to B. which is im- 104. 
poſſible, if the writing were forged ; or if an indictment 3. Show. 460. 


of forcible entry ſet forth, that the defendant diſſeiſed J. &. 
of lands, wherein it appears by the indictment itſelf that he 
had no freehold whereof he could be diſſeiſed; or that the 
defendant entered peaceably on J. S. and then and there 
forcibly diſſeiſed him; or that he diſſeiſed him of land then 


being and ever ſince continuing to be his freehold; (6b) every (5) See b. 1. 
ſuch indictment is void, for its manifeſt inconſiſtency and e. 64. f. 39. 


repugnancy. | 

And upon the like reaſon it hath been adjudged, that an 
indictment of death, laying the ſtroke at A. and the death at 
.; or the ſtroke on the Fit of May, and the death on the 
tenth ; and then concluding that the defendant in ſuch man- 
ner murdered the party at A. aforeſaid, or on the firſt of 
May aforeſaid, is infaficient for the repugnancy, as hath 
been more fully ſhewn in the (c) chapter of Appeals; be- 
cauſe it ſuppoſes the murder to have been committed at a 


place 1n the firſt caſe, and on the day in the ſecond, in 2. Hale 388. 


which it appears, by the indictment itſelf, that the party was 
not killed but only wounded. 


Alſo it hath been (4) adjudged, that an indictment for (d) 2. R. Ab. 
ſelling iron with falſe weights and meaſures, is void, not 18. 
becauſe it is abſurd to 8 2 that iron could be ſold 


by 


OL, IV. 


. O iN picr MEN T. Biz; 


by meaſure, but alſo becauſe it is repugnant and inconſiſtent 
that it ſhould be ſo ſold at the ſame time when it was fold by 


weight. 


Alſo if an indictment at a ſeſſions holden the thirteenth 
(a) Raym of January, in the tllirteenth year of Charles the Second, find 
. Im. that the defendant, has been abſent from church fix months 
Par. Caſe, from the firſt of January, in the thirteenth year of Charles 
3. Keble 653. the Second, it is (a) agreed, that it is void for the impotſ- 
Vide 1. Term bility, for there are but eleven days between the firſt of 


Rep. 316. January and the holding of the ſeſnons. 


Alſo if an indictment charge a man with having feloniouſ- 
ly done a fact, which appears upon the face of the indict- 


ment to have been but a treſpaſs, as with feloniouſly cutting 


(5) 12. AN. gown and carrying away trees, the Court will (4) not arraign 
2 him; yet where the ſenſe appears plain, the Court will of- 
F. Corone ; Pl ; , 

171. ten diſpenſe with a ſmall impropriety in the expreflion ; as 
Indictment 9. where one is indicted for having mowed anam acram font, 
B. Corone 76. which is (c) faid to be ſufficient, and yet that which was 
b. 1. c. 33. mowed, could not, at the time of the mowing, be, in ſtriQ- 


55 A R. Abr. nels, called hay, but graſs only. 
81. | 
Parallel Caſe:, 2. R. Abr. 81. Vide 18. All. 15. 


As to the ſecond particular, viz. In what manner the 
body of an indiéthent at common law muſt ſet forth the 
fubſtance and manner of the fact, in relation to the offence of 
the acceſſary; 1 ſhall obſerve, 


Se&. 63. Fix sT, That a repugnancy in ſetting forth 
ſuch offence is equally fatal as in ſetting forth that of the 
principal; and therefore if an indictment of death which: 
lays the ſtroke on one day, and the death on a ſubſe- 
quent one, charge the acceſſaries with having abetted the 

„ fact at the time of the felony and murder only, it is in- 
(4) 3 . ſufficient, as hath been more fully ſhewn in the (4) chap- 
supra f. 64, ter of Appeals; becauſe it appears by the indiftment it- 
lelf, that the time of the death, and conſequently of 
the murder, was ſubſequent to that of the ſtroke, and 
therefore it is repugnant to alledge that the detendant 
5 the ſtroke by being preſent at the time of the 
death. 


Seil. 64. SLCONDLY, That where ſeveral are preſent, 
(e) Sum. 265, and abet a fact, and one only actually does it, an (e) 
9. Coke 67, indictment may, in the ſame manner as an (/ appeal, 
Plowden 97. either lay it generally, as done by them all, or ſpecially, as 
1. Halc 437. done only by the one and abetted by the reſt. But it 


AS CS, b > . 0 
1 255 5, bath been relolved, that if an indictment barely charge a 
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man with having been 2 when a murder was com- (a) 14. H. 7. 


mitted, it is (a) void; becauſe a man may be innocently 3. In 1a 
preſent, and hall not be preſumed to have been a party, pogter 351. 


where no circumſtance is found that makes him ſo. 


$24. 65. Alſo it hath been (J) adjudged, that an indict- (3)3o. H. 6.2. 
ment of 7. S. as acceſſary to four, by theſe words, that F. S. F. Indi. 13. 
ſciens ipſos quatuor homines feloniam prædictam feciſſe apud D. B P. C. 95. 
&« ſlonicł receptavit;” is naught for not ſaying © eos receptavit? m _ 
for it doth not appear how many of them the indictors have 
found him to have received, whether all four, or three, or 
two, or but one. 


Sc. 65, It hath been (c) holden, that an indictment (c) C. Eliz. 
charging a conſtable with having voluntarily and feloniouſly Fa 
ſuffered a perſon arreſted by him upon ſuſpicion of felony "5" Ga 3. 
to eſcape, without ſhewing what the nature of the felony S. P. C. gs. 
was, and that 1t was actually committed, is void for the un- E. Indict. 16. 
certainty, not only becauſe it appears not but that the offence Vide E. Corone 
of which the party was ſuſpected, was never actually com- 5 ES 3 
mitted, in which caſe the eſcape could (4) not be criminal; f. 16, = 4 
but alſo becauſe it appears not what the felony was, and ſ. 7. c. 19. 


unleſs the arreſt were for a felony, the eſcape could not be fl. 2, 3. 
telonious. | Str.1226.1268. 
3- Peer. Wms. 


But it is ſaid, that an indictment for knowingly receiving _ 
perſons outlawed for, or convicted of felony, or for know- 
1:igly ſuffering fuch perſons to eſcape, (e) may be good (e) 8. Ed. 4.3. 
without ſhewing what the felony was, or that it was F. Indi. 16. 
1tually committed, if the record of the outlawry or con- + 
viction be fet forth with convenient certainty: and the "_ 
moſt plauſible reaſon of this opinion ſeems to be this, that 
it may be ſufficiently made out by ſuch record, of what kind 
the fclony was, and alſo that it was actually committed, 
dec. It is holden indeed by Sir Miiliam (7) Staundford, (8. P.C.g6. 
that ſuch a general indictment for receiving a perſon out- * 
lawed for — in the ſame county wherein he dwells is bycr $58 
good, but not if it were in another, becauſe a man is 

ound at his peril to take conuſance of an attainder of 
telony in his own county, but not in another. But I much 
ee, the authority of this diſtinction, ſince, as the law, 8 

cems now to be (g) holden, a man is no more bound to Dee 


. = . See Ld. Hard- 
take conuſance of ſuch an attainder in his own county, than „ick'sopinion 
in any other. 3. Peer. Wms. 

495 


Sect. 67. It hath been (5) holden, that an indictment 75). H. 6. 43. 
finding that F. S. ſcienter receptavit ſuch a one being a felon B. Indict. 4. 
is not good, for this reaſon among others, becaulc it doth F. India. 17. 
not expreſsly find, that F. Ow” the perſon ſo received 8 . 

r ö 
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by him to have been a felon. But this is contradifted by 


(a) 2. Lev. other (a) authorities, by which it is holden, that the word © 

- Ed, HY ſcienter in ſuch a caſe all be conſtrued to go through the $ 
1. D. An. whole ſentence. 2 
Abri. 19. f 4 


J. Modern 129. Strange 75. Vide Rex v. Lawley, Strange 904. Barnard K. B, 1 
263. Fitzgib. 122. Rex v. Bunce, Andrews 162. 1. Burr. 846. J 


As to THE SECOND POINT, v:z. In what manner the 
body of an indictment at common law muſt deſcribe the 
perſons mentioned in it , I ſhall endeavour to ſhew, 


t. In what manner it muſt deſcribe the defendant. 


2. How perſons mentioned or referred to in the indict- 
ment, | 


As to the firſt particular, v/z. In what manner an in- 
dictment muſt deſcribe the defendant. 


Seck. 68. It is faid, that an indictment that the king's 
highway in ſuch a place is in decay through the default of 
(5% 2. Roll, the inhabitants of ſuch a town, is (45) good without naming 


Ab. 79. any perſon in certain. 
Wood 620. YP 


(c) 1. H. f. 5. Alſo it is ſaid, (c) that no indictee can take any advantage 
Summary243. of a miſtaken ſurname in the indictment, either by plea in 
§. P. C. 181. abatement, or otherwiſe, notwithſtanding ſuch ſurname 
B. Ain. 9: hath no manner of affinity with his true one, and he was (d) 
Vide 3. H. 6. | WE Reg 3 

Ar never known by it. And in this reſpect, an indictment 

55 20. , | N . 

Thel. b. 11. differs from an appeal, whereot it is (e) certain that a mi- 
c. 5. . 14. noſmer of a ſurname may be pleaded in abatement, as well 


rn 103, a any other miſnoſmer whatloever. 
44) Q. Kely. tt, 12. 2. Hale 238. (e) 1: II. 5. 5. Raſlal 50. 54. Summary 243. 
2. Hale 176. 238. 6. St. Tr. 237. Ante 18 ;. f. 103. 


Set. 69. But I do not find but that every other miſnoſ- | 
mer of the defendant, except that of the ſurname, and alſo 
every defective addition, arc as fatal in an indictment as in an 

( Thel. b. appcal; for it ſeems generally to be (f) holden, that a miſ- 
antes fo by) noſmer of the detendant's name of baptiſm may be pleaded 
11 H. 4.41. in abatement of an indictment. | 


F. Coron: 88. : 
Miſnoſmer 18. Summary 243. Con. 3. H. 6. 26. B. Miſno. 6. 


89 win lg © EY. RIP T3 * 


(g) Cro. Car. Alſo it hath been (g) adjudged to be a good plea in abate- 
p- 371. ment of an indictment againſt one by the name of Sir FJ. 8. 
r. Jones 346. knight, that he 1s a baronet and ho 4night. 


Pry 


Alſo 


Ch. 25. OF INDICTMENT. 37 


Alſo it hath been (a) holden, that it is a good plea in () 2. Leon. 
abatement of an indictment againſt GAR TER king at arms, 24% 249, 
that he is not called GARTER in the indictment, becauſe it --— 263 Ow. 
is a name of dignity, being given him by the words creamus, * 
caronamus, et nomen imponimus; and 2 the reaſon of 
this caſe it ſeems plainly to follow, that the omiſſion of __ 
any other name of (5) dignity may be pleaded in abate- (5) Vide ſup. . 
ment of an indictment: (e) and if fo, why ſhould not 2 ©* 19h 
the omiſſion of the defendant's name of baptiſm be equally Shower 392, 


fatal? 393+ 

: | Skinner 317. 
2. Hale 240, Tremain 12. Carthew 299. 3. C. Dig. 502. 2. Inſt. 668, (c) Vide 
e. 23. ſ. 103. Keilw. 28, 26. Fitz. Cor. 88, 1 3 195. 3. Bac. Ab. 104. 
2. Hale 175. Cro. Jac. 609. B. R. H. 303. 2. Hale 238. 6. St. Tr. 230. 


Seck. 70. It ſeems to be agreed, that notwithſtanding an 
indictment be the ſuit of the king, yet being within the 
expreſs letter of the ſtatute of 1. Hen. 5. c. 5. concerning 
additions, ſet forth more at large in the chapter of (4) Appeals, (4) Sup. c.2 
it (e) cannot be conſtrued to be out of the meaning of it. f. Ing "=" 
From whence it follows, that the want of a ſufficient ad- (e) B. Add. go. 
dition, within that ſtatute, is as good an 2 exception to E- Quin. Ea. 


os, ; . it is 4+ 33) 34» 
an indictment, if (g) proceſs of outlawry he on it, as it is Finch 3% 


to an appeal. (YB. Add. 


23. 41. 
2. Leon. 183. Shower 392. 9. Edw. 4. 48. Dyer 46. (g) C. Eliz. 3a. 148. 
C. Jac. 531. 


Alſo it hath been adjudged, that it is a () fatal fault to ,, 

apply ſuch addition to the name which comes under the * 92 * 
alias diftus only, and not to the firſt name: but it is ſaid 2. Hale 177. 
not to be material (i) whether any addition be put to the 2. inſt. 669. 
name which comes under the alias diftus or not, becauſe 2 Leon. 183. 
what is ſo expreſſed is not material. But it is ſo great a S. = 8 
fault to put no addition to the firſt name, that where ſeveral vide Dyer 58. 
are indicted, ſuch an omiſſion, in reſpect of one of them, x. Edw. 4. 1. 
makes the indictment () vicious as to all. And it may Sayer 280. 
be probably argued, that there is the ſame reaſon for the 2 caſe, 
like fault in an appeal againſt divers, to abate it alſo as to all; — 2 
but I do not find this point (/) expreſsly agreed. But it Caſes wo 
ſeems clear, that generally the law is the ſame in relation to Crown Law. 


additions in indictments and appeals. (1) 30. H. 6. 
8. P. E. 68; 


F. Proceſs 103. 1. Ed 4. 1. ( 1. Bulſt. 183. Contra 2. Hale 177. (/) Vide ſup. 
c. 23-1. 127. F. Count. 18. 


Having therefore already treated in the chapter of Appeals 
of the general learning relating to this ſubject, and ſhewn 
that an addition in (n) Engliſb is as good as in Latin; and e 
that where ſeveral ain” have the ſame addition, 1t | e 
3 2 
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(a) Sup. c. 23. is (a) ſafeſt to regeat it after each of their names; and 
wy 7 that the ſon being of the ſame name and addition with the 
E 3 father, ought to be diſtinguithed with ſome (5) farther de- 
(c) Sup. c. 23. ſcription ; and having allo ſhewn what is a ſufficient addi- 
. 105. to 113. tion of the (c) eſtate, or degree, or (d) myſtery, and alſo of 
(4) Sup. & 23 the (e) town, hamlet, place and county of the defen- 
IS dant; and alſo how the defect of an addition may be ( 
5 118. to 124. ſalved by the appearance and plea of the defendant, I ſhall 

Sup. c. 23. refer the reader 2 all theſe particulars to the chapter of 


124. Appeals. 


As to the ſecond particular, viz. In what manner the 
body of an indictment at common law muſt deſcribe the 
other perſons beſides the defendant mentioned or referred to 
in it. 


dect. 71. It is certainly ſafeſt to deſcribe them with con- 

ventent certainty, which will hardly be diſpenſed with ex- 

cept in ſpecial cafes, and for ſpecial reaſons. For thoſe 

(5) 38. Aſſize general indictments which (g) anciently ſeem to have been 

11. 222 allowed for ſuffering divers bakers to bake, &c. againſt the 

B. Preſent.27. aſſize, &c. or for diſtraining divers perſons without cauſe, 

9 i & g. haye by the later (+) authorities been holden inſufficient 

?"R. Abr. 8e. for their uncertainty in not naming ſome perſons in par- 

© = ticular who were ſo ſuffered to bake, or diſtrained, without 

which the Court cannot ſo well know what fine will be 

proper; nor can the defendant be fo well enabled to make 

his defence, nor to plead the indictment to a ſubſequent pro- 

ſecution. And for the fame reaſpns among others, an (:) 

indictment for taking divers ſums of divers perſons for ſuch 

(5) Shower a toll at ſuch a rate, without naming any perſons in par- 
389, 399: ticular, hath been adjudged naught. 13 1 


Yet where in common preſumption it may be very 

difficult, if not impoſſible, to know the names of the 

0% Plow. 35. perſons referred to in an indictment, it (4) may be good 
129. Without naming any of them; (/) as where one is in- 
(IJ Lev, dicted for having knowingly received and harboured divers 
203. thieves, to the jurors unknown. In which caſe, ſuch a 
general charge is maintajuable from the neceflity of the 

thing; for otherwiſe a notorious offender of this kind 

might be wholiy diſpuniſhable, tor want of the jurors know- 

ing the names of the perſons ſo received, and yet might be 

publickly kaown to carry an ſuch a practice, to the com- 

mon nuſance of the country; in which fetpect it caunot but 

| be reafonable in ſuch a calc to punith him, though not as an 
acceſſary to the thieves without ſhewing that he Pad received 


{ome ot them in particular. 


And 


AS + i. _—_— — a * 


7 * n 


r, a. 


XZ ner of account, as where a highwayman is apprehended ? 
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And for the like reaſon, if a (a) ftranger, unknown to the (a) 1. Ed. 3. 
eountry, be found lain, or if the dead body of a perſon who 3 0 
was well known, be disfigured in ſuch a manner by its F. Cor. 097 
wounds, that no one can diſcover whoſe it was, it is cer- 23. Aﬀize 94. 
tain that an indictment againſt the offender, for having killed 4 Indict. 10. 


quendam ignztum, will be good. > 


Plowden 85. 129. 9. H. 6.45. b. Dyer 99. 283. Vide F. Cor. 146. 183. Noy 85. 
bup. c. 23. ſ. 78. 


(5) And upon the fam? ground, if a ſtranger unknown (5) F. Indict. 
to the country be robbed, and will not come 1n to proſe- "yr pl 
cute, nor diſcover his name, it ſeems clear, that an in- 8. P. as: 
dictment againſt the offender for having robbed quendam 2. Hale 181. 
i2natum is good, And if goods be found upon one noto- Dyer 99. 


riouſly ſuſpected of felony, of which he can give no man- — 5: 
Pl L « 3. 
5 © 3, 
with his pockets full of watches and rings, it ſeems, that he B. Indick. 4 


may either be indicted for ſtealing ſuch watches and rings, Plowden 35. 
being the goods of quorundam ignotorum, or, as ſome fe) _— 
ſay, for ſtealing them generally. Alſo in the indictment I ——_ 
of the regicides for the murder of King Charles the Fir/t, trary. 
it was (4) agreed, that the fact was well laid, as done (90 . Indict. 
per quendam ignotum with a vizor on his face. And if one 4 _ 
ſteal the goods of an abbey, &c. during a vacancy, he 5 - C. 95. 
- . . — ntra F. 
may be indicted for ſtealing (e) bona ccclęſiæ, and yet the [,;o 5 
church can have no property. But theſe ſeem to be ſpe- B. India. 20. 
cial and extraordinary cafes, depending on particular rea- 30. Affze 35. 
ſons, and grounded on manifeſt neceſſity, without which (a) Kelynge 


it ſeems that ſuch indictments cannot be maintained. 40 7. Ed. 4 


14. 
F. Indict. 15. S. P. C. 93. 


It ſeems to be taken as 2 ground in (/) many books, that V Lamb. b. 
regularly the perſons offended, as well as the defendant, ?. S 
ought to be certainly deſcribed in every indiinent. And S. P. rs 
2grecably hereto it hath been (g) adjudged, that an indict- () Cr E. 
ment for ſtealing quandam peciam panni linet cujuſiam F. S. 489, 490. 
without adding de bonts et catallis cujuſdam J. S. is infuffi- 
cient, becauſe it doth not expreſsly appear to whom the 
goods ſtolen did belong. Allo it was anciently (/) holden, (5) x. Ed. 3. 
that where one is indicted for the death of a perſon un- 20. 26. 
known, the inqueſt ought to tel] his name to the Court; . A. 
but ſurely this muſt be intended where they have ſome |; 
means to know it. However, from the whole, thus much Vide B. In. 
ſeems plainly to follow, that wherever the perfon injured dictment 10. 
is known to the jurors, his name ought to be put into the 
inditment. And therefore, as I take it, thoſe (/) books (7) Sim. 105. 
which ſeem generally to allow of indictments of killing, or Dyer 285. 
robbing perſons unknown, are to be underitood wit! this 

D4 limi- 


4 
by! 
1 
Fi 

| 
=: 


40 


(a) Sum. 95. 
Plowden 85. 
219. 
Keilw. 25. 
Vac Dyes 
ide Dyer 99- 
— 131. 
(5) Indict. 27 
30. Aſſize 37. 
18. Aſſize 15. 
2. Leonard 39. 
(e) Supra c. 
23. ſ. 78. 


(4) Keilw- 25. 
Dyer 285. 


(e) Vide Dalt. 
C. 131. 
Lamb. b, 4. c. 


4 Hale 182. 
But ſee the 
caſe of Rex v. 
Mahony for 
the murder of 


Sir John 


 Gogdere, 


6. St. Ir. 306. 


Moor 466. 


(g) 18. Aſſize 


15 0 
F. Indict. 27. 
(99. Ed. 4. 1. 


(i] Lamb. h. 
„ C. 5. P- 


495. 
9. dw. 4. 2. 
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limitation, that ſuch indictments are then good when the 
party is in truth unknown to the jurors. And agreeably 
hereto, others (a) who ſpeak more fully of the matter ſeem 
plainly to go upon the neceſſity of the ſeveral caſes; and 


the want of ſuch neceſſity ſeems probably to have been the 


beſt reaſon Why indictments not ſhewing to whom the 


wrong was done, were difallowed in ſome of the old (5) 


books. However, it is certain, that an appeal for the 
death or the robherv of a perſon unknown, is in no caſe 
good, as hath been more fully thewn in the (c) chapter of 
Appeals. 


Sc. 72. It hath been /4) adjudged, that an indictment 
for an aſſault on Joan pari/>- prieft ot D. in the county of C. 
1s good without mentioning his ſurname; for if a wrong- 
ful ſurname of the defendant himſelf will not vitiate an in- 
dictment, as hath been more fully ſhewn See. 69. ſurely 
g fortiori, the omiſſion of the ſurname of any other perſon 
will not vitiate it; eſpecially where ſuc perſon is other- 
wiſe deſcribed with ſuch certainty that it is impoſſible to 
miſtake him for any other. But if an indictment for a 
wrong done to a perſon well known deſcribe him only b 
his name of baptitin, without ſome addition to diſtingui 
him from others ot the tame name, it ſeeins (e) queſtionable, 
whether it be not inſufficient for the reaſons given in 
the foregoing ſection. It is (/) faid indeed, in a ſhort 
note of a caſe in Moo, s Reports, that an indictment againſt 
one Cale, quod burgiariter dymum cnjnſdlam Ricard! fregit, was 
adjudged good without the ſurname ; and it not being 
there mentioned that there was any other deſcription of the 
party but by his name of bap iſm, it may be argued that thar 
alone is ſufficient. But ta this it may be anfwered, that tlie 
only point taken notice of as adjudged, is that the ſurname 
is not neceſſary, and perhaps in the record at large there 
might be ſome addition. But granting that there was none, 

et the authority ot this caſe is the lets to be regarded, be- 
cauſe of the boaks cited to ſupport it, (g two feem to be 
directly againſt it, and the (+) third, which is mott to the 
purpoſe, anly proves that an indictment for ſtcaling the 
goods cujuſaam i noti is good, which ſeems by no means to 
come up to the point in queſtion, as hath been more fully 
ſhewn in the precedent ſection, 


Vet, however the law may ſtand in relation ta ſuch an 
uncertainty, it ſeems to be i) agreed, that a repugnancy or 
abſurdity in the deſcription of the perſon injured will vitiate 


F. Indict. 17. B. Indict. 6. 8. P. C. 98. Vide C. Car. 463. 
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an indictment; as where one is indicted for ſtealing bona 

predi? J. S. where no J. S. was mentioned before (12); 

for though in civil actions the word prædictus hath been 

ſometimes (a) rejected, as ſurplus and void, where it could 6% 2, La; 
be referred to (5) no certain antecedent, yet this may per- 436. 

haps chiefly depend on the fatutes of Jeofailes, which in C.Eliz. 70g. 
many caſes help defects in form in civil actions, but ex- (% Vide C. 
tend not to criminal caſes, wherein the greateſt exactneſs is / 2 
required; and if an award may be defeated by appointing a 1 * N 
(c) payment on a certain day before mentioned, where no C. Eliz. 658. 
ſuch day was mentioned before, it cannot well he 1magined (c) C. Jac. 149. 


that the like inconſiſtency will be leſs fatal in a criminal pro- . - -_ 
ceeding. Yelv. 97, 98. 


(12) Francis Morris was indicted as a receiver. The indiftment ſtated, © he the 
aid Thomas Morris well knowing, &c.” But the indictment was held good, and the words 
« the ſaid Thomas Morris“ rejected as ſurpluſage. Morris's Caſe, Caſes in Crown 
Law 103. But where an indictment contained two counts, one for ſtealing a bank 
note, and the other for ſtealing a pocket-book ; and the ſame indictment charged 
Mary Graham with knowingly receiving them, and the ſtealers were found guilty 
on the laſt count only, and Mary Graham was found guilty of the offence aforeſaid 
this was held bad, for it is uncertain to which offence this finding refers. Graham's 
Caſe, Caſes Crown LW 82. So alſo on an information charging two diſtin offences, 
it the offender is convicted of the /aid offence, it is inſufficient. Rex v. Salamans, 
1. Term Rep. 149. 


Seck. 73. It hath been (4) adjudged not to be neceſſary (% 4 Coke 42. 
in an indictment of death to alledge that the perſon killed 
was in the peace of God, and of our Lord the King, &c. though 
ſuch words are commonly put into indictments, for they are 
not of ſubſtance, and perhaps the truth might be that the 
party was at the time actually breaking the peace. 


As to THE THIRD POINT, v7z. In what manner the body 
of an indictment at common law muſt deſcribe the thing 
wherein the offence was committed. 


Se. 74. It ſeems clear that no indictment can be good 
which wants a convenient certainty of this kind. And 
therefore it is (e) ſaid, that an indictment for forging a 
leaſe of certain lands, without naming ſome one certain (4) Hob. aſa, 
parcel, is inſufficient. Alla it ſeems to be agreed, that an (7) Dan? 


/) indictment for ſtealing bona et catalla J. S. without any c. 131, 


farther deſcription of them, is void for its uncertainty, for Lamb. B. 4. 
the like reaſons for which indictments charging a man with 8. 54 
being an offender in general are void, as hath been more Rex powell. 


fully ſet forth in the fifty-ninth ſection. And upon the Strange 8. 
like ground it hath been (g) adjudged, that an indictment (g . R. Abr. 


81. 
5. Modern 33, Dalton c. 131. Parallel Caſes B. 1 . 64. [. 37. 


for 


q We 
— 24 * ng —— dn, —— — 


0 5 Cromp. 


43 


(a) 2. R. Ab. 
380. 

2. Bulſtrode 
119. 

Parallel Caſes 


B. 1. c. 76. 
1. 88. 


mulos tritici, without 
carrying away duas (d) centenas caſei, without adding the 


Or INDICTMENT. 


Bi. 2. 


for a treſpaſs in two cloſes of meadow or paſture ; or for divert- 
ing quandam (a) partemagque running from ſuch a place to ſuch 


a place, without any farther deſcription ; or for ingroſſing 


(5) magnam quantitatem ſtraminis et fami, or (c) diverſos cus 
ewing how much of each ; or for 


(5) Cro. Car. words [bras or uncias, or ſome other ſubſtantive to centenas ; 


380, 381. 
Vide 2. Bulſt. 


or for erecting ſeveral (e) cottages contra formam ftatut:, 
without ſhewing how many, &c. are inſufkcient for their 


317. : 
Shower 389, uncertainty. 


390. 
(c) 1. Roll. 134, 135. (4) C. Eliz. 754. (e) 2. R. Abr. 80. or for 4iverſas quantitate 
ce ruin. Rex v. Gibbs. Strange 497. | 


{f) 2. Keble 
178. 


As to the caſe of The King v. IWetwang (J), wherein the 
Court diſallowed an exception to the generality of an in- 


2. Levinz 203. dictment for taking uoſdam piſces, without ſhewing how 


Skinner 343. 
Ld. Raym. 
1363. 

B. R. H. 370. 


Andrews 162. 


Vide Burr. 
336. 1232, 
1233. 832. 
$64. 
Strange 228. 


849. 407. 900. 


many, it may be anſwered, that this was contrary to the 
opinion of Mr. Jusrieꝝ TwispEx, and was only the ſud- 
den opinion of two of the other Judges; neither does it 
appear that the indictment was adjudged good, but only that 


the Court refuſed to quaſh it, and ordered the defendant ta 


plead to it. However, it ſeems clear from conſtant expe- 
rience, (g) that if an indictment be uncertain as to ſome 
particulars only, and certain as to tlie reſt, it is void only 
as to thoſe which are uncertainly expreſſed, and good for 


552.788. 699. the reſidue. 


1227. 1127. 


6. Com. Dig. 355. 3. T. Will. 419. (g) Vide Poph. 208. 


) Lamb. B. 4. 


c. 5. f. 496. 
(„) Dalt. c. 
131. 


Sect. 75. If the indictment be for a larceny or treſpaſs 
on a living thing, as an ox, ſheep, or horſe, &c. it ſeems to 
be holden by ( Lambard and (i) Dalton, that it is moſt 
proper to expreſs to whom the property of it belonged, by 
calling it reſpectively the ox, ſheep, or horſe of the party 
injured, without ufing the words bona or catalla; but that 
it is proper ta ule theſe words, where the thing taken was 


not a living creature. 


Y Lamb.B. 4. 
c. 5. f. 407, 
498. | 

2. Hale 187. 
Vide Cro. Ja. 
130. 


# 
- 


247)245-, horles and oxen, expreſsly alledge the horſe and ox ſtolen 
| de 


Alſo it is holden by (4) Lambard, that it is proper to ſhew 
the worth of all living things, and alfo of ſuch dead things 
as are fold by weight or meaſure, by expreſſing that they 
are of ſuch a price; and the worth of other dead things, by 
expreſſing that they are of ſuch a value; yet no inſtance is 
produced where any indictment has been difallowed in either 
caſe for a variance from tlieſe rules. 


And as to the firſt of them it is farther obſervable, that 
the (7) precedents in Crompton of indictments for ſtealing of 


* 
= 
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de bonis et catallis cujuſdam, J. S. &c. Alſo an appeal of 
ſtealing ſheep in (a) Kaſtal's Entries expreſsly alledges them (a) Raſt. Ent. 
de bonis et catallis of the appellant, a 55 


And as to the ſecond of the rules abovementioned, it is 
obſervable that the directions in the (b) Regiſter concerning (5) Regiſter 
this matter, which ſeem to be the chief foundation of the 95: Vide B 
ſaid rule, are thus expreſſed, That in a writ of treſpaſs of . . n 4 
„ immoveable chattels, the writ ſhall ſay, tants de chatterx The win de 
« ad valentiam A. S. But if it be brought of a moveable warrena fu- 
« chattel, it ſhall ſay, . A. S. and non ad valentiam. Fata, &c. and 
Yet it appears by the Regiſter itſelf that even in writs of R Je 
treſpaſs concerning which theſe directions are given, the 94. a. in tne 
worth of the things taken away is ſometimes omitted for the writ de equo 
(c) whole, and ſometimes for (4) part. And it is ſaid to e“ catallis ar- 
have been (e) adjudged, that ſuch writs are good notwith- 3 94. b. 
ö : . e writ de 
ſtanding ſuch omiſſions. Alſo where things moveable and ,,,,,;:. e 
immoveable are mentioned together in the ſame writ, the cazis, &c. and 
worth of all of them together is ſometimes (/ expreſſed in that de 


under the words ad valentiam, &c. And ſometimes the 79n/27:Yone 


» worth of moveable chattels, as that of (g) corn in a granary, acta uxort, 


GOES Th x &c. and 96. b. 
&c. of () wine in a veſſel, and of (i) wool, is expreſſed * 4. equo 
under the words ad valentiam. percuſſo, and 


: : | : 97. a. in that 
de ovibus ſugatis, &c. (4) Regiſter 93. b. in the writ de clauſo fracto arboribus 
ſucciſis, 94. b. in the writ de domo fracta, &c. and in the writ de jumento, Sc. ſugatis 
and in that de equis imparcatis, and 95. b. in that de palis, &c. and in that de piſcaria 


piſcata, &c. and in that de domo fradta, &c. and 96. a. in that fe owibus torfis, &c. and 


96. b. in that de wwarrena fugata, &c. and 97. a. in de porcis fugatis, &c. (e) Regi- 
ſter 97. Vide Cro. Jac. 130. 1. Sid. 39. 150. (/) Regiſter 94. a. in the writ e 
piſearia piſcata, &c. and 95 b. in that de pita“ piſcata, &c. and in that de doma 
frafta, &c. and 96. de exclyfis flagni. (g] Reg. 95. b. in the writ de b/adis inun- 
Calis, &c. and 96. a. in that de clauſo fracto, &c, () Regiſter 95. b. in the writde 
e, Kc. (i) Regiſter 16. and in the writ de 0vVibus toifis, &c. 


From all which it ſeems to (+) appear, that the ſaid (% vide F. N. 
directions are not neceſſary to be obſerved even in writs of B. 88. 
treſpaſs, concerning the form whereof they are expreſsly Cro. Jac. 130. 
given, and that it is not material whether the words ad va- 1. Sid. 39. 150. 
lentiam or pretii are uſed, or whether any value he ſet on „ 18 
the things taken away or not. And if ſo, why ſhould it be * 
2 greater fault not to obſerve the ſaid directions in indict- 
ments, which are (J) not tied to the ſtrict forms of writs ? (7) Q Dyer 
Therefore from tne whole it ſeems (m) queſtionable, whe- 4+ 26- 
ther it be needful to ſet forth the value of the goods in chen 
an indictment of treſpaſs for any other purpoſe than to 3 4. 0 
aggravate the fine, and whether it be neceſſary in an in- 5. f. 496, 497. 
dict ment of larceny for any other purpoſe than to ſhew that 2. Hale 183. 
me crime amounts to grand larceny, and to aſcertain the 


goods, 


as or INDICTMENT. "TS 


(a) Sup. c. 24. goods, thereby the better to entitle the proſecutor to a (a) 
. $5» 56, 57. reſtitution (13). 


(13) The benefit of clergy is taken away by ſeveral ſtatutes, provided the larceny 
zmounts to a certain value. Tt 1s therefore neceſſary now to ſtate the value of the 
tumgs ſtolen purſuant tothe words of the reſpective ſtatutes, 


As to THE FOURTH POINT, viz. In what manner the 
bedy of an indictment at common law muſt ſet forth 
the circumſtances of time and place, I ſhall endeavour to 


ſhew, 
1. How it ought to ſet forth the circumſtance of time; 


2. How that of place. 


AND F1RST as to the circumſtance of time. 


| Sect. 76. I find it no where holden, that it is neceſſary 

to mention the hour in an indictment. But on the con- 
(5) S. F. C. trary, it is ſaid, (5) that if there be any neceſſity for it in an 
© sup. c. 23. appeal, which yet is (c) queſtionable, it is from the Hatute 
37. 7 Glouceſter, and not from the common law, and therefore 
1. Bulſtrode I ſhall take it for granted, that it is not neceſſarily required 
203. in an indictment; ſince it is certain, that there is no ſta— 
In burglary ute that makes it ſo, and the common law ſeems to have 


the hour 15 a x er 8 
uſually men- required no greater certainty in an indictment than in an 
tioned, in or- appeal. 
der to ſhe ö : : - 
that the offence was committed in the night-time 3 and in Rex v. Waddington, Lan. 


caſter Lent Affizes 1771, Mr. Juſtice Gould held an 1ndiftment for burgiary intufh - 5 
. cient becaule tbe hour was omitted, x. Burn. 287. 


Sec. 77. Rut it is laid down as an undoubted principle 
(4) S. P. C in all the books (4) that treat of this matter, that no in- 
8 dictment wiatioever can be good without preciſely ſhew— 


95. : 
Lamb. b. 4. ing a certain year and dey of the material facts alledged in 
c. 5. it. Alſo it hath been Ce) adjudged, that rhe ſheriff's return 


Dalton c. 131+ of a reſcous without ſhewing the vear and day js in- 
F. Indict. 2 . . 8 0 . 7 . — ; 

Dyer 164. ſufficient, becauſe ſuch a return is in heu of an indictment. 
Summary 206. Allo it is taken for granted in () Dyer, that an indictment 
2. Hale 177. of reſcous is not good without expreſsly . the day 
279. and year both of the arreit and alſo of the reſcous, and 


775 D RW that the time of the latter is not ſufficiently ſhewn by (2 


on” — * . 
F. Attach. 1. B. Return de Brief 97. 3. H. 7. 11. (/) Dyer 164. Vide F. 
Return de Viſc. 32. Dyer 69. 10. Edv. 4. 15. Qu. 2. H. 7. 17, 18. (g) Yet the 
contrary is adjudged a. Bulftrode 208: O. Jac. 3435 


ſhew- 
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ſhewing that of the former. And where an indictment of 
reſcous ſet forth, that J. S. committed ſuch a felony ſuch 
a day, and year, and place, per quod A. B. pradittum J. S. 
cepit et arreftavit, et in ſalva cuflodia ſua adtunc et ibidem eundem 

S. habuit et cuſtodivit, it is made a (a) quere, whether (a) 1 164. 
the indictment be not inſufficient, becauſe no time of the ar- * 
reſt is alledged in the ſame ſentence with it; and it is doubt- 484. 49. 
ful whether the time of the cuſtody, which is alledged in the 4. Bac. Abr. 
next ſentence by force of the copulative, be applied alſo to 400. 
the arreſt or not, and Dyer ſeems rather to incline to the 


contrary opinion. 


However, it is certain, that if an indictment lay the 
offence on an (4) uncertain or impoſſible day, as where it (5) Sup. c. 24. 
lays it on à (c) future day, or lays one and the ſame offence i. 83. 
at (d) different days, or lays it on ſuch a day which makes Moor $58: 
the indictment (e) repugnant to itſelf, it is void. Alfo it ir, Ten 
hath been adjudged. that no (7) defect of this kind can be 376. 7 
helped by the verdict. Alſo it is ſaid, that an indictment of (c) Raſt. 263. 
death laying an aſſault at a certain time and place, 1s (g) (4) 2. H. 7.7. 
not ſufficient without repeating the time and place in the 80 ) N.. . 64. 
clauſe of the ſtroke: and the like rule ſeems alſo to hold as | 38, 30. 
to indictments of other felonies, in which reſpect ſuch in- (f) 1. R. 
dictments differ from indictments of treſpaſs. Alſo it is (Y) Abr. 781. 
certain, that an indiftment of death ought as well to ſet e 
forth the year and day of the death as of the ſtroke, that it Hetley * 
may appear that the party died within the year and day. But 179, 120. 
theſe matters having been more fully confidered in the chap- 5. H. 2. 15, 
ter of Appeals, 1 fhall refer the reader thither for the better 18. 


underſtanding of them. 1. Bulſt, 203, 


204. 
(% Sup. c. 23. ſ. go. 


Seck. 78. It ſeems to be (1) generally agreed, that the (i) Dyer 21 
words & adlun et ibidem”” (1) in the ſubſequent clauſes of an , Hale 240. 
indictment, are of the fame effect as if the year and day Keilway 190. 
mentioned in the former part of it had been expreſsly re- Sup. c. 23. 
peated. Alſo it hath been (#) adjudged, that an indictment * Wh : 
laying the offence on the Thur/day after the day of Pente coſt Qu. Dyes ; 
in ſuch a year is good. And from the like ground it ſeems 164. 
to follow, that an indictment lay ing it on the (J) tas of (4) 7. H. 6. 
Eaſter, &c. which ſhall be taken for the very eighth day P K 
after the feaſt, or on the tenth of March (1) laſt (if it may Pleas wm 
be aſcertained by the ſtyle of the ſeſhons before which the (1) Lamb. 
indictment was taken), is as good as if it had ſhewn tlie b. 4. c. f. 
day and year by expreſsly naming ſuch a day of ſuch a : 497- 


1) If omit- 
month, &c. red, judgment 


may be arreſted, Strange 301. 


K — ——T—ö—ͤ e 7 — 2 —U— — —— 


See. 


6% ech a ter uk. Ble. 2. 


C4) B. rec: Sec. 79. And where an indictment charges a man witli 
qo Ys 3 bare omiſſion, as the not ſcouring ſuch a ditch, &c. it is 
e. 5. f. 402. (a) ſaid, that it need fot ſhew any time. 
| Seck. 80. It is moſt (5) regular to ſet forth the year b 
b) Sup. c. 43- 8 1 
OE ws ſhewing the year of the king, yet this may be diſpenſed 
t. Levinz 113. With for ſpecial reafons, if the very year be otherwiſe ſuf- 
x. 8 ficiently expreſſed, for that only is material. And therefore 
In y 6. che 1. in the (c) caſe of THE REGICIDES no year of any king was 
laid for the king's murder, but the compaſſing of his death 
was laid in the twenty-fourth year of King Charles the Firſt, 
and the murder was laid on the thirtieth day ejuſdem men/7; 
Fanuarii, becauſe if the reign of either king had been ex- 
preſſed, it might have cauſed a diſputc whether that or the 
other would have been more proper. 


(4) Sup. c. 23. Se. 81. It is (4) agreed, that a miſtake in not laying 
f. 87, 88. 91. art offence on the very ſame day on which it is afterwards 


3. Inſt. 230. RL . - 
„ proved upon the trial, is not material upon evidence, 


Sect. 82. If an indictment charge a man with having 
(e) 10. Mod. done ſuch a nufance ſuch a day and year, &c. and on divers 
336. other days, it is void (e) only as to the facts on thoſe 
Vid. ſup. . 74. days which are uncertainly alledged, and effectual for the 
nuſance on the day ſpecified. But if it charge a man gene- 
„ Shower rally with ſeveral offences at ſeveral times, without laying 
189. any one of them on a certain day, (f) as with extorting divers 
Carthew 226. ſums of divers ſubjects for a paſſage over ſuch = ferry, 
(g) Reg. v. &c. between ſuch a day and ſuch a day, it hath been ad- 
2 3 judged, that it is wholly void (14). Yet it hath been ſo- 
as, 4 er lemnly relolved, that a convittion of (g) deer-ſtealing, ſet- 
248. 342. ting forth the offence between tlie eighth and the twelfth of 

july, &c is ſufficient. 

610 Becauſe every extortion is a ſeparate and diſtinct offence, requiring a ſeperate 
and diſtin puniſhment in proportion to the enormity of it; and if accumulated under 
a general charge, inſtead of being ſingly and certainly laid, it is impoffible for the 
Court to adapt gh e to the meaſure of the crime. 4. Mod. 103. Sed vide 
Cro. Jac. 611. 1, Keble 357. | | . 


As to the ſecond particular, gz. How an indidtment 
at common law muſt ſhew the place where the offence was 


done. 


(4) 25. Edu. Sed. 83. It ſeems agreed by all the (5) books, that no 
3. 43+ indictment can be good without expreisly ſhewing fome 
F . place wherein the offence was committed; which muſt (7) 
35 * appear to have been within the juriſdiction of the court in 
Lina 2 Keilwood 98. 1. Bulſt. 124. See the books cited ſ. 70. B. R. H. 106. 
(i) Vide Keil. 33. 39. C. Eliz. 448. i 
which 


* 0 »y 0 
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which the indictment is taken, and muſt alſo be alledged 
in ſuch a manner as is perfectly free from all (a) repug- (a) Sup. f. 62. 
nance and inconfiſtency. For if one and the ſame — 77. & c. 23. 
be laid at two (6) different places; or & at the town of B. (e) ., 88, 89. 91. 
aforeſaid, where no ſuch town was mentioned before; or 2 212 
if, in an indictment of murder, the ſtroke be laid at A. and _ " 
the death at B. and then it is (4) concluded that the de- Sect. 34. and 
fendant /ic felonice murdravit the perſon deceaſed at A. the fee Rex v. 
indictment is void. And fo it is alſo, if it do (e) not lay a Matthews, 
place both of the ſtroke and the death; or if the place or places : . 
ſo alledged be not ſuch from whence a (/) vijne may come. () See c. 23. 
Yet it hath been adjudged, that a fact laid in a pariſh of 1. 88, 89. gr. 
London with ſome other addition, as in the pariſh of St. (g) () Sup. c. 23. 
Michael in Woodſtreet, London, or in the pariſh of St. (hb) n 
Lawrence Fury, is good without thewing the ward in which 118, 7 . 1 
the pariſh lies (15). But theſe matters having been more Dyer 68. 
fully treated of in the (i) chapter of Appeals, and alſo in the ) Sup. c. 23. 
foregoing part of this (+) chapter, relating to the certainty . Ys 8 * 
of the time of the offence, I ſhall refer the reader thither, for & 9 


the fuller conſideration of them. Con. C. Eliz. 


732+ 
Sup. c. 23. ſ. 92. (5) 7. H. 6. 36. Vide Rex v. White, Burrow 333. 
(C. 23. . 28, 89. 91, 92, ind 93. (4) Sup. ſ. 76, 77, 78. (15) If there be two vills 
in a pariſh, the indictment need not ſhew in which of them the defendant lives, Sayer 
119. Videallo Burrow 337. 


Se. 84. It ſeems, that there is no need in an indict- 
ment on a ſtatute ſetting forth the deſcription which brings 
the defendant within the purview of it, to ſet forth any 
place where thoſe things happened which brought him 
within ſuch deſcription ; and therefore where a ſtatute 
makes it high treaſon for a perſon born within the realm, 
and in popiſh orders, to come into, or remain in the king- 
dom, &c. there is no need, in an („) indictment on ſuch ſta- (7) Pop. 92, 
tute, to ſhew in what place the defendant was born or ordain- 94. B. 1.c. 19. 
ed. Alſo it ſeems to be (n) agreed, that a miſtake of the 5 79, 80, 81, 
place in which an offence is laid, will not be material upon * vide fu 
the evidence on not guilty” pleaded, if the fact be proved at f. x, & e 


ſome other place in the ſame county. 1. 91. 
Kelynge 15. 
Salkeld 288. Summary 264. Strange 44. 3+ P. Will. 439. Andrews LA. Fel- 


ter 7. 1. Burrow 333. 


But if there be no ſuch place in a county as that wherein 
an offence is laid in an appeal or indictment, all proceſs 
on ſuch indictment or appeal is made void by the ſtatute . 
of 7. Hen. 5. and 9. Hen. 5. c. 1. and 18. Hen. 6. c. 
12. by the laſt of which ſtatutes it is recited. That in 
the parliament holden in the ninth year of Henry the Fifth 
it was ordained, for that many people of malice cauſe 
© often 
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« often the king's liege people to be appealed or indict- | 
« ed in diverſe countics of treaſons or of felonies, ſup- - 
„ poſing by the ſaid indictments or appeals, that the ſaid 
& treaſons or felonies were done in a certain place in 
ſuch a county, &c. where no ſuch place is in the ſame 
© county, that the proceſs of the ſame ſhall be void; and 
„that the indictors, procurators and conſpirators ſhall 
« be puniſhed by fine, &c. by the diſcretion of the juſ- 
&« tices, and alſo liable to writs of conſpiracy : and by 
e the preſent ſtatute the above-recited ſtatute is made per- 
„ petual.” 


Sect. 85. It is obſervable, that the ſtatute made in the 
ninth year of Henry the Fiſth, herein referred to, ſeems to 
be wholly omitted by Keble and Pulton, who have no other 
ſtatute concerning this matter made in the ninth year of 
Henry the Fifth excepting the firſt, which only confirms a 
{ſtatute made in the ſeventh year of the ſame king concerning 

| F appeals and indictments; and there is no other ſtatute what- 
. 8 858 ſoever in the ſeventh (a) year of that king mentioned in 
A #23 Keble or Pulton, but only one which requires the juſtices 
Statutes. before the award of any exigent to inquire by inqueſt of 
office, whether there be any ſuch place in the county as 

that wherein an offence is laid in an appeal or indictment. 

But this ſtatute ſeems only to extend to the county of 

Lancaſter, for it is directed to the chancellor of that county, 

(Y Wingate's and reeites, “ that perſons had been indicted and appealed 
Abridgment “ in places falſly alledged in the ſaid county,” and in the 

of the Statutes enacting part ſpeaks only of“ juſtices who had power to de- 
1 under the title « termine felonies in the ſaid county,“ and in the latter ex- 
- a preſsly commands the ſaid chancellor to « cauſe it to be pro- 
(c) Raſt. Sta- „claimed in the ſame county,” but mentions no other. From 
tutes, Con- all which I ſee not how it can extend to any other county; 
ſpiracy 3. fo and yet Wingate in his (5) Abridgment makes it egually ex- 
1 tend to all counties. However, (c) Raftal in his collection 
(d)Lamb. b. 4. Of ſtatutes ſeems to have ſet down the very ſtatute which is 
c. 5. f. 49z, referred to by the above recited ſtatute of 18. Hen. 6. c. 12. 


F. N. B. 115. and this is certainly (d) {till in force. 


—— + 
——_ — - — — 


——— — 


All law pro- As to THE FIFTH POINT, wiz, Where the body of 
ceedings are an indictment may be vitiated by falſe or improper Latin, 
rw ang or the ute of Eugliſh inſtead of Latin, I ſhall endeavour to 
qr tongue. Vide ſhew, 
infra ſ. 88. 


——— — — —— 
——— — . —— —— — — 


——_ 


1. Where falſe Latin will vitiate an indictment. 


2. Where a word which is not Latin. 


| He 3. W here ſuch faults are holpen by an Anglice. . 4 


Ch. . Or INDICTMENT: 40 


4s to the firſt of theſe particulars; viz. Where filſe Latin 
> will vitiate an indictment, 


d | / a) 8. Coke 
1 | . : ? 

Sec. 86. It ſcems to be holden generally in ſome (a) dt. 
4 books, that no falſe Latin will vitiate an * Berth And it Thy —_—= 


1 X* 4 ſeems to be holden by my Lord (6) Coke, that an indictment 121. 
2 ſhall not be quaſhed for any falſe concord between the ſub- Vide Cro. El. 
ſtantive and the adjective, as prefate regi, or prefato regine, n i 7 

F becauſe though the expreſſions be incongruous, yet they are 9 
latin and fignificant. Neither do 1 find this opinion de- 

nied by any other authority, and therefore J leave it to be 


N 


cConſidered, whether it may not ſtill be maintained, eſpe- (e) Vide Cro. 


i X cially (c) conſidering that, the ſenſe 1 as fully, clearly, El. 108. 
We: and expreſsly from ſuch Latin as if it had been never ſo 


properly expreſſed. And it ſeems alſo, that the like rea- (4) Yelv. 27, : 
5 ſon may be given for the caſe in (4) Telverton, wherein 28. 
3 an indictment of forcible entry, finding that the defendant 


8 XZ wunum meſſuagium ingreſſum fecit, without adding the word 
n before meſſuagium, was adjudged good; but it is ſaid in 

Sip the book, that this is not falſe, though it be not fine Latin; 

x4” by which it ſeems to be implied, that if it had been falſe 

- n 7 1 Latin, it might have vitiated the indictment. 

at. However, it ſeems to be ſettled at this day, that an in- 

of dictment againſt two or more, laying the fact charged againſt 

„ TX them in the ſingular number, is inſufficient; as where it © od 
ed finds, that A. and B. inſultum (e) fecit; the reaſon where- Hil 2 "OY 
he of perhaps may be this, that it appears ſomewhat doubtful ;, Keble 31. 
de- upon the face of the indictment whether the jurors in- VideCro. Car. 
**„tended to charge more than one, becauſe the fact is laid in 465. 573- 
tune ſingular number, which it ſeems abſurd to apply to Cre. El. 754. ; 
om MX more than one, and therefore the indictment is inſufficient (Y Cro. Car. 
for its uncertainty. As to (%) Fulwoed's Caſe, wherein 489. 

* cke reports the contrary to have been reſolved, it is cer- | 
on tain, that the verb in the record is in the plural number. // 2. Vent. 
113 And as to the (g) caſes wherein faults of this kind have been *. 1 

12. elv. 224, 


8 amended in original writs, as teneat convertionem for tencant, 22 5. 
x7 and ſuch like, it may be anſwered, that thoſe emendations 2. Saunderszs. 
Wo | e - 

were made by virtue of the ſtatutes of () Amendments, C. Jac. 306. 
or which A not to criminal proceedings. And as to the 3 N 
1 caſe in (i) Buſſirode's Reports, wherein it is ſaid to have been dot, TAE 
br reſolved, that an indictment of felony againſt more than é. Modern268. 
one in the fingular number was amended, and thereupon () 2. Bulſt. 33. 

the defendants were adjudged to be hanged, it may be an- 

ſwered, that it doth not appear in what part of the indict- 

ment the ſingular number was put for the plural; neither is 

the ſaid reſolution, in whatſoever ſenſe it be taken, recon- 

cilable with the later authorities, as ſhall be more fully 
As ſhewn under the twelfth point. 
Vor. IV, E But 
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(n Keb.sz- But it is ſaid (a), that a fault of this kind is made good 
(29 . Car. by the grand jury's finding the indictment h1¼a vera againſt 
2 572 Rex One of the defendants only, the reaſon whereof perhaps may 
v. Fieldhoufe, be this, that the uncertainty of the indictment is ſupplied 
Cowper 325. by ſuch an indorſement. But this ſeems contrary to the au- 
where bid thorities, relating to this matter, cited in the ſecond ſection. 
3 Alſo it hath been adjudged (5), that where a bill of indict, 
one difine ment lays the fact in the plural number againſt two, and it 
count of an is found Billa vera as to one of them only, it is good; and 
indictment yet the verb in the plural number in the record muſt, after 
ee. uch a finding, be applied only to one perſon : but to this 
and held good, It may be antwered, that there is no uncertainty either in 
(c) 1. Sid. 219. the bill or the indorſement. Alto it hath been adjudged (c., 
2. Hale 169, that the word /olvet initead of Vt is not fatal in a judg- 


170, ment, but that a new one ſhall be given. 
2. Stra. 8 70. 5 


Bar. K.. . 7 ö 4 | 
* K. B. 24. As to the ſecond particular, v/z. Where the uſe of a word 


which is not Latin will vitiate an indictment. 


(4) C.Eliz.3c. See. 87. It ſeems generally agreed (4), that an indict- 
Qu. 3. Keb. ment wholly in Engliſh is void. Ihis ſeems to depend upon 
637. the ſtatute of 36. Edw. 3. c. 15. by which it is enacted, 
That all pleas which be pleaded in any of the king's courts 
« ſhall be entered and enrolled in Latin.“ And from hence 

it ſeems clearly to foilow, that if any material part either of 

the body or caption of an indictment be expreſſed in a word 

(O. Eliz.azi, which is not Latin, as by the word (e) erectaverunt, inſtead of 
Hutt. 56. Sed proxerunty or (V) brachia jus dextra, inſtead of brachio, or (g) 


vide” Lower preſentant. exiftit inſtead of pre/entat. the indictment is in- 
229. 


- #) C. Eliz. ſuſticient (except in ſome {pecial caſes herein after jet forth); 


137. for no one can ſay, that the bare giving a Latin termination 
(). Sid. 175. to a word unknown in that language, can make it become 
Salkeld 370. Latin; and if the want ofone material word may be ſupplied, 
Sed vide 2. ; 

Salk. 660, why not the want of two, and ſo on? It hath indeed been 
Doug. 194. (+) holden, that a fault of this kind, as“ imaginavit' for 
(508. Co. 159. imaginatus oft,” ** ave” for © ai, is amendable in an 
2. Bulſt. 35. original writ, which yet is denied by others, if it be in a 
1 33. (7) ſubſtantial part. However, it ſeems certain, that ſuch 
1. And. 24. amendment muſt depend upon the ſtatutes of Amendments, 


(i) 1. Lev. 1, 2. which extend (+) not to criminal proceedings. 
. Coke 45. | 
C. Eliz. 462. (#) 1. Salk. 51, 52. 6. Med. 268. Vide ſup. ſect. 36. 


Alſo it ſeems, that it is no lefs a fault to make ufe of a 

word which is proper Latin in another ſenſe, whether entirely 

(/)r.Bulft.r0g. different, or of a much larger extent, than that in which it 
(-m) Noy 85. is uſed, as of the word (/) collis for colli, or (m) mala ars for 
3 veneficium. Alſo it ſeems agreed, that an abbreviation not 


(n) J. Sid. 175. Juſtificd by legal uſage, as (=) do. without a daſh for do- 


mins 


it 
for 
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mino (a), R. Rs. for regni regis; or the expreſſion of a num (a) 1. Salk, 
ber of figures that ate not (5) Roman, is equally fatal as it ry 1 
would have been wholly to have omitted what you endea- (+ N. 2 
vour in ſuch manner to expreſs. Alſo it hath been (e) ad- 3. Keble 301. 
judged, that an inquiſition finding that J. S. ſeipſum emer/it; 2. Lev. 102. 
c. is inſufficient ; becauſe emergo doth not fignify to put 1. Mod. 78. 
into, but to riſe out of the water. (4) Alſo it is ſaid, that an > . 
indictment has been quaſhed for the words pace regia inſtead J. Mod. too. 
of pace regis ; but it appears not what was the nature of the B. 1. c. 27, 
indictment, nor in what part of it theſe words are uſed, and ſ. :5. _ 
therefore I would ſuppole it to have been in ſuch part of (41. Sid. 146. 
ſome indictment wherein thoſe expreſſions are ſo material 

that they cannot be rejected as ſurplus and immaterial ; for 

it ſeems to be a ſettled rule, that nothing which may be fo 

rejected ſhall vitiate an indictment ; as where the year of 

the Lord is written in common (e) figures, but the year of /-) 1. Salk. 
the king is well expreſſed ; or where an indictment is ſaid to 193. 

be taken before 7. S. and J. N. (/) duo jufticiariis, &c. 5 Om 2 
Alſo it ſeems, that the uſe of a word which is not proper 2. * 
Latin, as (g) contrafacere, for counterfeiting, may be made (g) 2. Jon. 
good by precedents. And there can be no doubt but that 53, 60. 

(% terms of art, which are neceſſary in all indictments, as HDalt c. 131. 
felonia, murdrum, burglaria, and ſuch like, are good, though e Ccke 133. 
they be not good claſſical Latin; for they are of ſuch a com- 

plex and peculiar ſigniſication as no proper Latin word will 

come up to. Alſo it hath been (i) adjudged, that a literal () Lev. 221 
tranſlation of a ſtatute into Latin is ſufficient, if intelligible, 

let it be never ſo inelegant ; as where it ſets forth that the de- 

fendant ſuper caput ſuum proprium did forge, meaning that he 

did it of his own head. 


The word indicari inftead of ind; Fari, and deſtrifionem inſtead of deſtructionem, 
have been thought fatal, Parker's Cafe, Hutton, $6. So alſo auftrid/ia, as a deſcrip- 
tion of the South Sea Company, inſtead of auftralia, has been adjudged fatal, Strange 
787. Ld: Raym. 1515. But in the caſe of the King v. Beach, LORD MANSFIELD 
ſaid, that the Court had looked into all the caſes upon the ſubject, and that the true 
diſtin&ion is, even in the cale of a variance, that where the omifſion or addition of 2 
letter does not change the word ſy us tz make it ar92&er word, it is not material, Cowp- 
230. Douglas 194. Vide allo note page 616. fe. 36. Vide poſt. 354. 


As to the third particular, viz. What faults of this kind 
are holpen by an Anglicè. 


Seck. 88. It ſeemis to be holden generally in ſome books, 2. Hale 169. 

that the uſe of a word which is either not Latin at all, or not 

Latin in the ſenſe in which it is uſed, may, in many caſes, be 

holpen by an Anglicè, as (+) ereaverunt, Anglice did erect; (4) Cro. Eliz. 

(1) retes, Anglict nets ; (m) pellices, Auglicè tkins ; ollis, (n) eriis, 2. 

Anglict braſs pots. But to this it may be anſwered, that as args oy 

to the three firſt of theſe inſtances, what is {aid concerning feems 2 

trary. (n) 1. Sid. 318. (2) Cro. Jac. 129. 
E 2 this 


92 


(a) 1. Lev. 99. 
129. 204. 

1. SN. 98. 
318. 
Raymond «. 
3. Lev. 336. 
10. Co. 130. 


133. ö 
(5) Keble77g. 
(e) Noy 85. 
Latch. 156. 
March 16. 60. 
1. Jones 144. 
10. Coke 133. 
Vide 1. Lev. 
204. | 

1. Sid. 318. 
Yelv. 68. 

(4) Co. 131. 
Noy 85. 
Latch. 156. 
March 16. 

1. Sid. 81. 

1. Jones 144. 
(e) Noy 85. 
1. Sid. 60. 81. 
() Cro. Jac. 
Jac, 665, 664. 


Vide obſerva- 
tions upon 
theſe ſtatutes, 
5 Com. 322. 
arnardiſton, 
K. B. 177.261. 
268. 298. 271. 
334. 336. 
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this matter is only ſpoken of by the bye, and did not come 
into judgment; and as to the laſt of them it may be ſaid, 
that it doth not concern a criminal proceeding, but a civil 
action, and that after a verdict; and if the purport of it be, 
that an Auglicè helps the uſe of a word that is not Latin in an 
action of trover, though damage be expreſsly given for it, 
it is contradicted by many other expreſs (a) reſolutions, in 
which it ſeems to have been taken as a ſettled rule, that 
where damages are expreſsly given for a thing expreſſed by a 
word that is not Latin, it is no way helped by an Anglicè. 
Alſo it hath been (5) adjudged, that an indictment for tak- 
ing octo diſcas, Anglice diſhes, is inſutficient ; and this is 
agreeable to what is laid down as a ſettled rule in many (c) 
books, viz. That where there is a proper Latin word for the 
thing intended to be expreſſed, no Anglice will help an im- 
proper one, as it will do where there is Cd) no proper Latin 
word, becaule, in ſuch a caſe, there is ſuch a neceſſity either 
to uſe a feigned one or none at all. Alſo it hath been ad- 
judged, that where there is a proper Latin word, an Anglice 
cannot make good uſe of any other either in a more (e) ſpe- 
cial or (/) extenſive ſignification than the Latin language will 
bear, as to make the words (g) malas artes“ ſignify witch- 
craft, or (%) © 7:;/cus” a box full of linen, or (i)“ fulcrum 
« tet,” a field bed with a teſter and curtains ; in which caſe 
the Judges will take (4) no manner of notice of what comes 
under the Auglicè beyond the ſtrict ſignification of the Latin. 

(J) Cro. Jac. 664, 665. (g) Noy 85. Latch. 156. 1. Jones 144. 
664, 665. 2 Roll. 254, 255. (i) 10. Coke 130. 132, 133. (4) Cro. 

2. Roll. 254, 255. 10. Coke 130. 132, 133. 


+ But it 1s recited by 4. Geo. 2. c. 26. that many and 
great miſchiefs do frequently happen to the ſubjects of 
this kingdom from the proceedings in courts of juſtice 
being in an antnoꝛon language, &c. &c. and it is there- 
fore enacted, That all proceedings whatſoever in any 
e courts of juſtice in Eugland, and in the court of exche- 
&« quer in Scotland, and by 6. Geo. 2. c. 14. f. 5. in Wales 
& and Berwick upon Tweed, which concern the law and 


« adminiſtration of juſtice, thall be in the Engli/h tongue 


and language only, and not in Latin or French, or any 
ce other tongue or language whatſoever, and ſhall be written 
& in ſuch a common legible hand and character as the acts 
of parliament are uſually ingroſſed in, &c. and in words 
& at length, and not abbreviated, and all perſons offending 
“e againf} this act ſhall forfeit fifty pounds to any perſon 
« who ſhall ſuc for the ſame. 


« But by 6. Geo. 2. c. 14. ſ. 5. Law proceedings may be 
ritten or printed in the like way of expreſſing — 
| +6 by 
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« by figures, as have been commonly uſed, and with ſuch 
&« abbreviations as are now commonly uſed in the Engliſh 
& Janguage. Nor thall the penalty aforeſaid be extended to 
c the expreſſing the proper or known names of writs or 
„ other proceſs or technical words in the ſame language as 
„ hath been commonly uſed. Nor ſhall this act extend to 
« the certifying proceedings in the court of admiralty; nor 
6e by 6. Geo. 2. c. 6. to the court of receipt of exchequer in 
„Scotland.“ 


As to THE SIXTH POINT, viz. Where the offence indifted 
may be laid jointly, and where ſeverally ; and where both 
Jointly and ſeverally ; and where the offences of ſeveral per- 
ſons may be laid in one indictment. 


Seth. 89. It ſeems certain at this day, that notwithſtand- 
ing the offence of ſeveral perſons cannot but in all caſes be 
feveral, becauſe the offence of one man cannot be the offence 
of another, but every one muit anſwer ſeverally for his own 
crime, yet if it wholly ariſe from any ſuch joint act which 
in itſelf 1s criminal, without any regard to any particular 
perſonal default of the defendant, as the joint (4) keeping of "gr bi 
a gaming-houſe, or the (6b) unlawtul hunting and carrying adj. Trin. 3 
away of a deer, or (c) maintenance, or (d) extortion, &c. Geo. x, 
the indictment or information may either charge the defen- 10. Mod. 335. 
dants jointly and ſeverally; as thus, © quod (e) cuftodiverunt, et 2, Hale 194. 
40 i ar 66 f 5 Rex v. 
ulerg. eorum cuſtodrvit 3” or ©* quod (f ) aſportaverunt, et eorum Hawking. adi 
* wterg. aſportavit;“ or may charge themjointly only, without N. 3. Geo. Je 
charging them (g) ſeverally, becauie it ſuficiently appears, (c) 1. Vent. 
from the conſtruction of law, that if they joined in ſuch act, 302. 
they could but be each of them guilty ; and from hence it fol- (4) Salkeld 
lows, that on ſuch indictment or information (+) ſome of * Rex & 
the defendants may be acquitted. and others convicted; for Dixon & ux- 
the law looks on the charge as ſeveral againſt each, though orem, adj. Tr. 


the words of it purport only a joint charge againſt all. 2, Geo, 1. 
words of it purport only a) ge againſt „ 


(f) Rex v. Hawkins, adj. M. 3. Geo. 1. (g) Reg. v. Williams, adj. M. 10. Anne, 
Bear v. White, 4. Will. 3, C. Car. 380, 331. 2. R. Abr. 707. 48. 208. Con, 
2. Roll. 345. Palm. 367, 368. (+) 2. R. Abr. 70%. 48. 708. Bear v. White, 4. Will. 3. 
10. Mod. 63. Foſter 329. 


But where the offence indicted doth not wholly ariſe from 
the joint act of all the defendants, but from ſuch act joined 
with ſome perſonal and particular defect or omiſſion of each 
defendant, without which it would be no offence, as the 
following a joint trade without having ſerved a ſeven years 
apprenticeſhip required by the ſtatute, in which caſe it muſt 
be the particular defect of each trader which muſt make him 
guilty, and one of them ay 5 againſt the ſtatute, and 

3 tha 
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(a) 2. R. Ab. the others not, the indictment or information (a) mult charge 
25 them ſeverally and not jointly ; for it is abfurd to charge 
7 3 et them jointly, becauſe the — of each defendant ariſes 
hr ood gs from a defect peculiar to himſelf. And for the like reaſon 
Stra. 623. a joint indictment againſt ſeveral, for not (5) repairing the 


2. Seſſ. Cal. ſtreet before their houſes, hath bcen quaſhed (15). 


221. 
4. Burr. 2046. Barnard. K. B. 36. See alſo Burr. 980. Ld. Raym. 1572. But this 


laſt caſe is ſaid not to be law. (5) 2. R. Abr. Burr. 984. 81. 


(rs) Several defendants cannot be joined in one indictment for perjury ; for per- 


Jury is a ſeparaie act in each; and one may be deſirous to have 4 certiorari, and the 


other not; and the jury on the trial of all may apply evidence to all that is but evidence 
againſt one, Strange 921. So alſo in Rex v. | he 

joined in the ſame indictment for an aſſault, the Court held they were diſtinct offences, 
Strange 870. Ld. Raymond 1572. Bar. K. B. 337. 2. Seff. Caf, a4. But in the 
caſe Rex v. Benſield and Saunders, E. 33. Geo. 2. on an information againſt both for 
the ſame libel, it was held good; and the caſe of the King v. Clendon, held not to be 
law, Burrow 980. And where goods are obtained under falſe pretences, if the falſe 
pretence is conveyed by words ſpoken by one defendant ia the preſence of others, who 
are acting in concert together, they may be all indicted jointly, Rex v. Young and 
others, 3. Term Rep. 98. 


Eur I do not find it ſettled in what caſes ſeveral offences 
of ſeveral perſons may be joined in one indictment; for in 
95 1. Leon. ſome (c books indictments againſt ſeveral for ſeveral offen- 
(4) 2. R. Abr. ces, as for a recufancy, (a) following a trade without having 
31, ſerved an apprenticeſhip, not (e) repairing the ſtreets, &c. 
Salkeld 252. are mentioned without any exception on this account. And 
2. Burr. $34. jt is holden, that one indictment againſt two juſtices for not 
091. K. Abr. (/) inquiring of a riot, and an indictment againſt two per- 
81. © ſons for ſpeaking of the ſame (g) words, may be maintained; 
Y Style 245. and yet it is (Y) agrecd, that one action lies not againſt fe- 
Style 312. yeral for the ſame words. Alſo in (i) Roll's Reports an in- 
GC.) 1 dictment againſt ſeveral for having inmates in their houſes 
Palmer 4:3. is ſaid to have been quaſhed becauſe it was but one joint 
1. Bulſt. 15. indictment againit them all, whereas there ought to have 
2. Burr. 534. been ſeveral indictments againit them. Alſo in the „th 
94 (4) Modern Reports, an indictment againſt ſeveral for the 
Strange 623, egl-& of a day of faſting appointed by proclamation, is 
870. 921. faid to have been quaſhed for the like reaſon. And this 1s 
2. Ld, Raym. certainly the moſt agreeable ta the rule of bringing actions 
RP. ce penal ſtatutes, wherein ſeveral offences ſhall not be 
13 5 joined, except it be in reſpect of ſome one thing to which 
2. Bar. K. B. all of them have a relation; as where ſeveral I join in a 
80. 33. ſuit in the (-:) admiralty for a contract on land, or in pro- 
Sed vide Burr. curing or giving an untrue verdict, or are priyy to one an- 
AA Joints other (2) in maintenance of the ſame cauſe. 


Action, 5. 47. 100. 108, F. N. B. 174, F. Dec. taut, I, 3. C. 8, 9. (m) Qu. Dyer 
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As to THE SEVENTH POINT, viz. Whether the words 
vi et armis be in any caſe neceſſary in the body of an indict- 
ment at common law. | 


Sect. go. It is taken for granted in ſome (a) books, that (a) C. Jac, 
they were neceſſary at common law 1n all indictments for 342 4 

* : Skinner 426. 
offences which amount to an actual diſturbance of the peace, 2. Hale 187. 
as reſcouſes, and aſſaults, and ſuch like; yet I do (5) not 2. Lev. 222. 
find it agreed, that they were ever neceſſary in ſuch indict- w_ _— 
ments wherein it would ſcem abſurd to put them in, as in gust geg — 
indictments for (c) conſpiracies, (4) cheats, flanders, eſ- fup. c. 23. 


capes, and ſuch like, or (e) nui ſances committed in a man's feet. 85. 


(5) Yet fee 
prea. 37. H. 
$. $. (c) 1. Lev. 125, 126. Dalton c. 131. (d) 1. Keb. 562. Dalt. c. 231. 
(e) Popham 206. Cro. Car. 377. 


own ground, 


However, there can be no doubt but that the omiſſion of 
them in indictments of this kind, is made good by the ſta- 
tute of 37. Hen. 8. c. 8. by which it is recited, & I hat in all 
« indictments of felony and treſpaſs, and divers others, it 
&« was common to ule the words vi et armis, and in divers of 
them to declare the manner of the force and arms, that is 
6“ to ſay. di et armis, videlicet, baculis, cultellis, arcubus et 
% ſagittis, or other ſuch like words, where in truth the par- 
&« ties indicted had no ſuch weapons at the time of the of- 
« fence, yet for lack of ſuch words the ſaid indictments 
c were taken as void, and had been avoided by writ of error 
& or plea, &c.” and thereupon it is enacted, “ that theſe 
«© words vi et armis, videlicet, cum baculis, cultellis, arcubus 
et ſagittis, or other ſuch like, ſhall not of neceſſity be put 
« in any indictment or inquiſition; nor ſhall the parties 
„ indicted have any advantage by writ of error or plea or 
« otherwiſe, to avoid any ſuch indictment or inquifition for 
« the want of theſe or the like words; but that the ſame 
&« inquiſitions and indictments, and every of them, lacking 
„the ſaid words, or any of them, {hall be adjudged as ef- 
« feftual to all intents, conſtructions, and purpoſes, as the 
* ſame inquiſitions and indictments having the ſame words 
in them.” 


Lag 


Lad 


Se. 91. But notwithſtanding this ſtatute ſeems to be 
ſo expreſs as to all indictments, yet it is (J) holden in many H S. P. C. 
books, that indictments of treſpaſs, and ſuch like, are ſtill 94. 


inſufficient without the words vi et arms (16); and many wt — : 1 


1. Bulſt, 205, 1. Levinz 126. 1. Keble 101. 2, Keble 154. Vide Popham 206. 
C. Ca. 377, 378. 


(16) In an indictment for a riot the words vi et armis are implied in the words riotose 
ceſſerunt, fregerunt, et proſtraverunt. Strange 834. Bar. K. B. 138. 2. Seſſ. Caf, 13. 
Cro. Car. 345. 472. Styles 12. 3. Peer Will. 464. 3 

| E 4 | indictments 
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indictments have accordingly been quathed for want of them, 

(a) C. Jac. where they are not implied in ſome others, as (a) reſcuſſit, or 
3 108. (6) manu forti, c. But it ſeems difficult to aſſign any rea- 
2. Hale 117. ſon for theſe opinions, unleſs it be, that becauſe the enact- 
(4) B. 1. c.64. ing part of the ſtatute ſays, that the words“ vi et armis, 
tect. 44. « v:delicet, cum baculis, cultellis, &c.“ are not neceſſary, &c. 
Palt. c. 131. the meaning was only to take away the neceſſity of thoſe ſu- 
perfluous-words bac ct cultellis, &c. but not of the words 

-vi et armis, Where they are proper and pertinent. But ta 

this it may be anſwered, that the preamble ſeems to com- 


plain of the opinion that the words vi et arms, whether 


put by themſelves, or uſed with thoſe other words, were in; 

any caſe thought neceſſary in indictments; and it is moſt 

natural ſo to explain the enacting part of a ſtatute as to make 

2 it extend to all the miſchiefs complained of in the preamble : 
beſides, the enacting part of the ſtatute is expreſs, ** that 
« indictments without theſe words, vi et armis, videlicet, ba- 
% cults, cultellis, arcubus et ſagittis, or any of them, ſhall be 
as eficctual as if they had been compriſed in them ;”” and 
ſurely the words vi et armis cannot but be comprehended 
under theſe words, or any of them.” | 


{-) Rex v. It is ſaid (c) indeed in Levinz's Second Reports, that the 
Tarridtt, 2 words v7 et armis are ſtill neceſſary, becauſe without them 
ee e there can be no capiatur entered, nor fine to the king; but 
N this is in effect to contradict the ftatute, which ſays, “that 
© an indictment without thoſe words ſhall be as effectual to all 

„ intents, conſtructions, and purpoſes, as an indictment with 

© them.” Beſides, will any one ſay, that there can be no ca- 

piatur nor fine to the king upon indic ments of cheats, con- 

ſpiracies, and ſuch like? wherein yet it ſeems to be agreed, 

that thoſe words are not neceſſary. And agreeably hereto, 

(4) ©. Jac. the court of kinz's bench has (d) often reſuſed to quaſh in- 
172, 473. dictments of treſpaſs for want of thoſe words. However, it 
Vide C. Jac. is certainly ſafe and adyiſable to make uſe of them where 
345. they are proper and pertinent, if it be to no other purpoſe 


Jo Ss my than to aggravate the ofience (e). 
| Lamb. B. 4. : | | 7 

e. 5. f. 502, so 3. (e) See Lord Hardwicke's opinion upon this ſubject, in the cafe 
of Rex. v. Burridge, 3. Peer Wins. 498. FIG | 


As to THE EIGHTH POINT, viz. Whether it be neceſſar 
in the body of an indictment at common law to lay the 6 
fence contra pacem. VV 


Set. 92. Inaſmuch as all offences whatſoever which are 
ſubject to a public proſecution ſeem in general to be ſo, as 
they are breaches of the law, and in that reſpect tend to the 
diſturbance of the quiet and peaceable government of the 


% 
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9 king over his people, it ſeems to be a good general (a) rule, (a) 3. Keble 
that no indictment or information for an offence, capital 22 * 


1 or not capital, againſt the common law or ſtatute, can be Bulfirode 
good, except it expreſsly ſuppoſe ſuch offence to have been 25g. 
= done againtt the peace of the king or kings in whoſe reign 2. Hale 188, 


1 igns it was committed. See the caſes 
5 (17) or reigns it W cited in the 


following part of this ſection, and Cro. Eliz. 186. 6. Modern 128. 
(17) Confirmed by all the Judges in Rex v. Lookup, Burr. 1901. 


" 


And accordingly I find, that every precedent of an in- 
XZ ditment in Coke's Entries, whether for (5) treaſon, or (e) (2) Co. Ent. 
v8 felony, or (4) inferior offences, expreſsly lays the offence a5 e Rat 
gagainſt the peace of the king, except only in four inſtances: 33 my 353. 
*® Tas FIRST whereof is of an indiftment for a (e) nuſance for 356. 358, 339. 
not repairing the highway ; which if it may be maintained, (% Co. Ent. 
© ſeems to depend chiefly on this reaſon, that the offence is 352» 353+ 36s 
of ſuch a nature that a man may be as well guilty of it in {-) Co. Ent 
his own ground as in that of another ; and therefore it hath 3538. 
been (/) holden, that it needs not be laid again the peace, Sce Naſtalz 63. 
© becaule the laying it in ſuch manner may ſeem to imply (-R. Abr. 
ſomewhat of force or treſpaſs againſt the perſon or poſſeſſion 8 
of another: but it ſeems difficult to reconcile this opinion Car. 384. 


= with thoſe many reſolutions taken notice of in the follow- 


=X where the offences could on no other account be ſaid to be 

Xx againſt the peace than as they were breaches of the law, ag 

all nuſances certainly are. THE (g) sEcoNnD of the ſaid (g) Co. Ent. 
inſtances in Cœte's Entries is, of an indictment of homicide 253. 
by nuſadventure; and THE THIRD (, of an indictment of (5) Co. Ent. 
FX lomicide in felf-defence ; but theſe precedents, if they may 254. 

be maintained, ſeem to depend chiefly on this reaſon, that 

ſuch offences arc ſuppoſed to be owing rather to the misfor- 

tune than the fault of the party. And THE (i) FOURTH of () Co. Ent. 


the ſaid inſtances is, of an indictment of perjury on the ſtatute 363. 


which concludes in contemptum reginæ, &c. et contra for- 

mam flatuti, without adding contra pacem. But (+) Raſtal's {4)Raftal 263. 

XX Precedents, both of indictments of felony and of inferior of- (D 2. R. Ab. 

fences, do as often omit the words contra pacem, as make uſe 52: 

of them. However, certainly the much greater number of (*) 2. R. Abe 

"* precedents expreſsly conclude contra pacem ; and the autho- 82. 
rity of theſe is much ſtrengthened by thoſe many caſes in (70 1. Mod., 8. 

the Reports wherein indictments and informations appear (/ 3- Keble 

to have been quaſhed for want of the words contra pacem; I Keble 

a mi 501. 

as indictments and informations for (1) barratry, (n) for- 848. 

=X gery, (») retaining a ſervant without a teſtimonial from his Modern 128, 

laſt maſter, (o) following a trade without having ſerved an 2 1. Keble 

ge (2) erecting a cottage, () aſſault and bat- a) „ Keble 


i" 
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* 


36. 779. 
But Yelyerton 66, 
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(a) Reftalyog. But it ſeems clear from all the precedents, that neither 


0 5 an information (4) u tim on a penal ſtatute, nor an in- 
7. „nt. 2 . 6: » . = . 
EA %% formation by the king tor an (% intruſion, or other (c) 


(4) Raftal 4105 wrong ot a civil nature done to his lands, goods, or re— 
Co. Ent. 372. Venues, need the words con, Pacems 
300. 


) Raſtal 410. Co. Ent. 390. 


Sect. 93. If the offence indicted be expreſsly laid, partly 
in the reigu of one king, and partly in the reign of another, 
as where J. S. is indicted for having erected a weir in the 
time of queen HAligabeth, and continued it in the time of king 
James, and thereupon the indictors conclude, that fo the 

weir was ereGied and continued contra pacem regis, &c. with- 
(% Yelver.66. out adding contra pacem nuper reginæ, the indictment is (4) 
Vide 4. H.6.4. inſufficient; becauſe it appears, that the commencement of 
2. Hale 188, the wrong, which is as much indicted as the continuance 
189. 5 > a OY 
F. Brief, 23. Was in the reign of queen Elizabeth, and conſequently, if a | 
crime, muſt have been againſt the peace of her reign. But 
: if the indictors had concluded only, that J. S. ſo continued 
{-) Yelv. 66. the weir contra pacem domini regs, &c. and had laid the 
4. H. 4 - 8799 : 2 To 
F. Brief 25, erection of it by way of recital or inducement only, it is (e) 
ſaid, that the indictment had been good, becauſe it ſhould 
be taken as an indict ment for the continuance only. 


As to THE NINTH POINT, vigz. Whether it be neceſſary 
in the body of an indictment at common law to lay the 
offence contra coronam et dignitatem regis. 

4 . Sect. 94. It is obſervable, that all the precedents of in- 
= distments in Coke's Entries cited in the ninety- fourth ſec- 
Aleyn 49, 50. tion. which lay the offence contra pacem, lay it alſo contra 
(©) 2- R. Abr. coronam et dignitatem, Oc. Yet not one of (7) Raſtal's 
ile iss. 4 7 4ce4c125 Coth fo, Neither do I find any one caſe wherein 
J. B. Mod of an indictment againſt which no other exception could be 
the precedents taken, has been adjudged (g) inſufficient for the want ot 
in Fremain's theſe words. But, on the contrary, I find it expreſsly re- 
nt. agree ſolved in (hb) Holbreck's Caſe, that an indictment of a riot is 
ks anal good without diem. 


a (/ 5 . 


As to THE TENTH POINT, z. Whether it be neceſſary 
in the body of an indictment at common law to lay the 
OHENCCE in Contemprum regls. 


Co. Eut. Sc. 95. It is fo laid in ſome indictments of inferior 
$53. 363+ crimes in (i Cote and Raſtal, and in others (4) not. Alto 
(4) Co. Ent. it is fo laid, with the addition of the clauſe contra leges ſuas, 
262, in every information of intruſion upon the king's lands in 
Baſu rhe (Y Coke and (m) Raſial, and alſo in an information in () 
9 379. 381. 385. 387. 1. Coke 16. 26. (7) Raſtal 412, (* nen 

oke 
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Cote for a trover and converſion of the king's goods. But 

in (a) two informations for mines claimed by the king, (a) Raſtal 400. 
which are the only precedents J find of this kind, the ſup- Plowden 310. 
poſed injury is laid only ad damnum regis, without either of 

the ſaid clauſes. Neither do J find either of them in any 

inditment of treaſon or felony, nor in any information gui 

tam in Coke or Raſtal. And though it ſeems to be admitted 

in the Year-Book of (6) the fourth year of Henry the Sixth, (4) ,. H. 6. 4. 
that in an action on a ſtatute it is neceſſary to conclude, in F. Brief, 25. 

contemptum domini regis, yet in (c Lutwych's Entries it is () Lutw. 132. 
oftener omitted than uſed, and no exception appears to have 133* 73+ 135: 
been taken for the omiſſion, * 


As to THE ELEVENTH POINT, viz. Whether it be ne- 
ceſſary in an indictment at common law to lay the offence 
alicite, 


$-#. 96. I cannot find this word uſed in any one of 
Coke's or Raſtal's Precedents of indictments ; neither do I find 
any clear and expreſs Cd) authority, that it is in any caſe (4) See 1. Keb. 
neceſſary in an indictment at common law; but on the 359. 
contrary I find it expreſsly ſe) adjudged, that it is not ne- 2 ANG 
ceſſary in an indictment of a riot, becauſe the act itſelf con- 35 
— in the indictment ſo plainly appears to be unlawful. 
But where a ſtatute uſes the word wnizwfully in the deſcrip- See Cox's _ 
tion of an offence, it is certain that an indictment grounded 8 + _ 
on it muſt uſe the word //icizz, or ſome other tantamount, 3 * 
As to THE TWELFTH POINT, v:z. Whether a defect in 
any of the particulars abovementioned be amendable. 


Sect. 97. I take it to be /) ſettled, that no criminal For the riſe 
proſecution is within the benefit of any of the /tatutes of and hiſtory of 
Amendments (18); from whence it follows, that no amend- CY 
ment can be admitted in any ſuch proſecution but ſuch 1 sm. 


only as is allowed by the common law. | of) r. Jon. 


| 21. 
I. Salk. 51, 52. 6. Mod. 268, &c. Vide ſup. c. 23. ſect. 12 4 Sid, 66. 


(18) Confirmed by Ld. Mansfield, Burr. 2527. Sed vide Douglas 115. with reſ- 
pect to penal actions, and Rex v. Holland 4. Term Rep. 457. as to informations ex 


eficio, 


And agreeably hereto I find it laid down as a (g/ princi- &) 1. Keb. 
le in ſome books, that the body of an indictment removed *5?; 


10r nto the king's bench from any inferior court whatſoever, ** 3 yo 
10 except only thoſe of London, can in no caſe be amended. Vide 1. Kab. 
1as, But it is () ſaid, that the body of an indictment from Lon- 45. 

in ten may be amended, becauſe by the City charter a tenor of 2, ROO 
(#) 2, Bulſtrode 35+ (5) 1, Keb 252, 1, Sid. 155. 289, 230. Vide Hob. 135. 
90. . | the 
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(19) The cuf the record only can be removed from thence (19) (a). And "8 


tom extends to: Y 7 5 
Middleſex as it ſeems, that by the courſe of the king's bench, a rule ma 


well as Lon- 


as of an indictment. 
(5) 1, Saund. 
ON Ga, 175. dictment from any place may, upon motion, be amended 


1. Keble 656. by the clerk of the aflizes of the peace, ſo as to (c) make it aj 
3- Mod. 107. agree with the original record at any time during the fame 


(c) wy Jac. Term in which it came in, (4) but not in a ſubſequent Term. 
w= Ws But I have known it holden, that the caption of an inquiſi- 
(ur. Sid. 155. tion cannot be amended at any time after it is filed, any more 
Rex v.Atkin- than the body; the reaſon whereof perhaps may be this, that 
on, ee, the caption being part of, and drawn at the fame time with 
7% 8 the inquiſition, greater exactneſs is required in it than in 
+. Sid. 195, that of an indictment, which is left as a thing of courſe to 
12. H. 7. 25. be drawn up by the clerk of the court, when occaſion ſhall 


10% Ed. 4. 15. require. 


i Alſo by the opinion of two Judges againſt that of two, 
(e) 1. R. Abr. the want of continuances in the record of an attainder of 
8 tones 420. felony () cannot be amended by the certificate of the clerk 
(/) Salkeld Of the aflizes, eſpecially if the king ſignify his pleaſure that 
31, 52. he dotu not defire any amendment. And it ſeems to be (f) 
6. Mod. 268. ſettled at this day, that no diſcontinuance is amendable in 


B CI any criminal proſecution, (g) without conſent. 
F. Amend. 59. 20. 32. Dil. de Proceis, 4-. (2) 21. H. 7. 40. F. Amend.;8. See the 
caic of Rex Tuichin, 6, Nod. 268. 2 Ld. Ray. 1061. 5. St. Tri. 532. 


6) C. Jac. 02. Rut it hath been (+) adjudged, that a mere miſpriſion in 
TR" the joining of an iſſue in a criminal proſecution, as where 
en 39* the word /mil ter is omitted, may be amended at any time. 
{i/Keble goo, Allo it bath been (i) adjudged, that the direction of a venire 
„l! vieecomitibrs of ſuch a place, which is returned by J. S. wite- 
1.510. 24% come, may be amended on the oath of J. S. that there is 
Vide 8. Cuke I . ia heb 8 
wg but one therifF of the place, which is himſelf. Alſo it is 
z- Lev. 439, every day's practice to amend 4) criminal informations (20) 
(4.1.54. 47, and tlic pleadings thereon by the rule of court, while all is 
(20) Vive Rex in paper. And (/ ure if the record may not be fo amend- 
v. Wilkes, ed by the Paper-book at any time before judgment. 

Burrow 2327, - 

2573, where the doftrine of amendments underwent a very critical inveſtigation. 
(/) SalKeld 47. Salkeld 50. Vide 1, Keb. 452, C. Car. 144. 1. Levinz 13g. 
J Levinz 430. 2. Burrow 238. 5 | 8 


S772, 


be made on any coroner to amend even the body of his in- 
ris queſt by his notes in a mere matter of form. But I do not 
1. Keble 571. find it any where holden, that this can be done after it is 
{a) See B. 1. filed, by which it becomes a record of the court; and tien 

0. 27. ſect. 16. the fame objection ſeems to lie againſt the amendment of it, 


But it ſeems to be (5) agreed, that the caption of the in- bU 
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(a) 22. Aſſize 
73. 

2. Kd. 3. 1. 
8. H. 5. 8. 

S. P. C. 97. 
F. Indict. 23 
3 „ 
25. E. 3. 4. 
B. Iudict. 12. 
| (5)Kelyng37. 
name or addition of the party, &c. - _ . 1 
50 time they are ſworn, that that court fhall alter matter of form, alte ring no matter of 
ſubſtance. 


WW not to put the defendant to anſwer it; but if it were found 
17 2 county 


And it ſeems to be the common practice at (5) this day, 
while the grand jury who found a bill is before the Court, 
to amend it by their conſent in a matter of form, as the 


Ap now I am in THE SECOND HA en to ſhew what ought 
to be the form of the body of an indictment upon a ſtatute. 


Sec. 99. For the better underſtanding whereof, having pre- 
miſled, that the ſame rules which have been already laid down 
concerning indictments at common law, are generally applt- 
cable to indictments on ſtatutes, I ſhall in this place conſider 
ſuch matters only as more peculiarly belong to the form of 
the body of an indictment upon a ſtatute, under the follow- 
ing particulars : 


1. Whether it be neceſſary that ſuch indictment recite the 
ſtatute whereon it is grounded. 


2. What miſ-recitals of ſuch ſtatutes are fatal. 


3 3. How far it is neceſſary to bring the offence indicted 
within the very words of the ſtatute. 


4. Whether an inditment grounded on a ſtatute, Which 
will not maintain it, may be made good, as an indictment 
at common law, 


| 5. How far it is neceſſary to conclude contra forman 
latut:, | 


As to THE FIRST POINT, viz, Whether it be neceſſary 
that ſuch inditment recite the ftatute whereon it is 
grounded. 


Ses. 100. I take it to be (e) ſettled, that there is no ne- (c). UI. 2 ry, 
ceſſity in any indictment or information on a (4) public F. At. fur ie 


itatute, to recite ſuch ſtatute, whether tlie offence be ſuch _ Fore 
. + £\Us «+ 79. 


Plowden 1. 79, &c. 1. H. 6. 1. 4. Co. 48. C. Eliz. 236. C. Car. 229. Dyer 
155. 3460. B. Act. fur le Stat. 4. Parl. 15. but C. Eltz. 187. 47. E. 3. to. Dyer 139. 
B. Parl. 25. B. Champ. 1. Shower 337. F. N. B. 55. cont. Qu. 6. Modern 140, 
14t. (C4) Moor 453, 699. 4. Co. 13. 76. B. Avow. 5. B. Pail. 15. 32. 2. Hale 
171. 192. 
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(a) Dyer 155. 
346. 


' Cro.Eliz.187. 


(4) Plow. 79. 
$3, 84. 
Cro.Eliz.236. 
245. 

Palmer $65. 
4. Coke 48. 
See the three 
next ſections. 
1. Roll. 5c. 
C. Car. 136, 
136. 

2. Hale 172. 
1, Jones 194- 
(21) Vid. 2. 
Hale 173. 
(c) C. Eliz. 93. 
2. Bulſt. 258. 
(4) 4. Co. 12, 


13. 
C. Car. 135. 
(e) 2. Jon. 49, 


EE . 
3 Keble 661. 


(Y. Eliz. 


236. 
(C. Jac. 362. 
Sce ſect. 108. 
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only becauſe prohibited, or be an evil in its own nature; 


and whether it be prohibited by more than one ſtatute, or 
by one only. For the Judges are bound ex icio to take 
notice of all public ſtatutes (a) ; and where there are more 
than one by which an indictinent or information may be 
maintained, they will go upon that which is moſt for the 
king's advantage. 


As to THE SECOND POINT, vis. What miſ-recitals of 
ſuch ſtatutes are fatal, I ſhall endeavour to thew :— 


1. Whether all miſ-recitals of the ſubſtantial part of the 
ſtatute are fatal. 


2. What miſ-recitals of the place or time at which tlie 
parliament was holden. . 


3. Whether a miſ-recital of the title of a ſtatute. 
4. What other miſ-recitals are fatal. 


As to the firſt of theſe particulars, iz. Whether all miſ- 
recitals of the ſubſtantial part of the ſtatute are fatal, 


Sect. 101, It ſeems to be ſettled, that notwithſtanding 
there be no neceſſity to recite a public ftatute, yet if the 
proſecutor take upon him to do it, (%) and materially vary 
trom a ſubſtantial part of the purview of the ſtatute, and 
conclude contra formam ſtatuti predifti, he vitiates the indict- 
ment (21); becauſe it judicially appears to the Court, that 
there is no ſuch foundation for the proſecution, as that 
whereon it is expreſsly grounded; as where in an (c) in- 
dictment with ſuch a concluſion, on the ſtatutes which pro- 
hibit entries with ſtrong hand, the word vi is put for manu 
forti; or where the word (d) nuncia is put for mendacia in ſuch 
an indictment on the ſtatutes againſt the tellers of lies of 
great men; (e) or where the verb in a ſtatute which ex- 
preſſes the principal a& wherein the oflence conſiſts, 1s ex- 
preſſed in ſuch an indictment on ſuch a ſtatute by a word 
which is neither claſſical nor legal Latin; (/) or where a 
ſtatute in defcribing courts wherein it prohibits perſons to 
bring actions in other names without their privity, calls 
them courts wherein pleas are holden in actions perſonal, 
&c. and you, in reciting it in ſuch an indictment, (g) call 
them courts wherein pleas are holden in any actions. 


Se. 102. Yet it ſeems that the following miſ-recitals 
of the ſubſtantial patt of the purview of a ſtatute in any 
indictment are not fatal; as the omiſſion of a ſynonymous 
word, having no other meaning than what is fully expreſſed 

in 


Fer, ic 


he 


lie 
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in the words which are recited; or the joining of words 

which are either wholly ſynonymous, or much of the fame 

ſenſe, as fignifying ſuch things as generally include one ano- 

ther, as (a) the words malitiose et contemptuosè, &c. with a (a)z. Bulſt. 47. 
copulative, where the ſtatutes uſe a disjunctive; or the 49, 59, 51. 52, 
uſing the ſingular number for the plural, or the plural for 53: 

the fingular, where the ſenſe is the ſame; as where in () re- (3) C. car. 
citing a ſtatute ſpeaking of ſuits in any courts, you ule the 522, 523. 
words in aliqud curid; or where in reciting the ſtatute againſt 

diſturbing perſons in their open preaching, you uſe the (c) O. Bulſt. 47. 
words in apertis prædicationibus. csc. 


Seck. 103. Allo it (4) ſeems, that no advantage can be (4) 4. Coke 3. 
taken of a variance from any part of a private ſtatute, with- 1. Sid. 3 56. 
out ſhewing it to the Court in a proper manner, becauſe 
otherwiſe ſuch a ſtatute ſhall be taken to be as it is recited. 


As to the ſecond of the particulars abovementioned, n. 
What miſ-recitals of the place or time at which the parlia- 
ment was holden, are fatal. 


Sect. 104. It (e) ſeems to be generally agreed, that a miſ- (% B. Parl.8- 
recital of the place or the day at which the parliament was hol- Cro. El. $53- 
den, vitiates an indictment. As (/ if a parliament was firſt (J) Plowdew 
holden on the twenty-eighth of April in the thirty- ſecond 79-53, 84. 
year of Henry the Eizhth, and atterwards holden by proroga- EM * 
tion on the twelfth of April the next year, and a ſtatute then EY 463. 
made be recited, as made at a parliament holden on the 2. Jones 55. 
twenty-eighth of April in the thirty-ſecond vear of Henry the Hobart 315. 
Eighth: Or if a parliament be ſummoned to meet on the 38 
twenty- third of January in ſuch a vear, and, before, the meet- But Qu Peg 
ing be prorogued to the twenty-fifth, and then holden, and Coke.” 9 
a ſtatute made by ſuch parliament be (g) recited as made in 2. Bulſt. 53. 

a parliament holden on the twenty-third : Or if a parlia- C Dyer 
ment firſt holden in one year be continued by prorogation 1 
to another, and then ſit again, and a ſtatute made at ſuch 

ſeſſions be (Y) recited as made in a parliament holden or be- We. jac. 2. 
gun at ſuch ſecond year (which is all one), inſtead of 13% 9 
ſaying that it was made at a ſeſſions of parliament then hol- Lutw. 148. 
den, and the indictment conclude contra Far mam flatuti pr a= 4. Int. 27. 
difti, the variances in ſtrictneſs are fatal; for the Court will 7; gh "IN 
not make any caſe better than the record has made it; and 8 20 
therefore where that expreſsly grounds it on the act of a Skinner 110, 
ſuppoſed parliament, where there was no ſuch act, the Court 111. 


will not find one out to make it good, | 


Alſo it hath been /i) adjudged, that a repugnancy in ſet- C) Moor 302. 
ting forth the time when a parliament was holden, is fatal ; 
25 if 2 ſtatute be recited as made on ſuch a day, in the firſt 

and 


3. - 


„ 


—— 
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and ſecond years of ſuch a king, for it is impoſſible that 
Ws one and the fame day ſhould be in two years. Allo it is 
(a)C.Eliz. holden in (a) Croke's Reports, that an indictment was diſ- 
9065 charged for not ſhewing in what county a parliament was 
(5) Dyer 203. holden; but no reaſon is given for this opinion: (6) and it 
hath been adjudged, that the total omiſſion of the day when, 
_ the parliament was holden, is no fault in the recital of a 
H Yelver. ſtatute. Alſo it feems to be (c) agreed, that a miſtake in 
127. ſuppoſing a ſtatute to have been made at a parliament hol- 
A 1 100. den in ſuch a year, when in truth it was then holden by 
5 3 8 3+ prorogation, may be helped by the conſtant courſe of pre- 
( C. Car. cedents upon ſuch ſtatute. Alſo it ſeems to be (d) agreed, 
232, 233- that not only a mif recital of the day whereon the parlia- 
Palmer 565. ment was holden, but even a milſ-recital of the purview of a 
. ſtatute may be ſalved by a general concluſion contra formam 
3. Keble 647, Hatuti, without adding prædicti, Sc. But (e) I do not find 
648. it ſettled, whether a fault of this kind can be helped by the 
Lutwych 140. defendant's admittance, that there is ſuch a ſtatute as is ſup- 
Armed poſed; and it will be difficult to maintain that the party's 
admittance of what the Court judicially knows to be con- 
Eliz. 236. trary to the truth, can make good any indictment. 


As to the third of the particulars abovementioned, iz. 
Whether the miſ-recital of e title of a ſtatute be fatal. 


(/) Hardr. Seft. 105. It is (/) ſaid to have been holden by Sir 

324. Matthew Hale, that the miſ- recital of the entitling of an act 
will not vitiate a replication, becauſe it is not matter of ſub- 

(8) 6. Mod. 6. ſtance; and a judgment is (g) ſaid to have been lately given 
in the court of common pleas agreeable to this opinion; 

00 6. Mod. 62. but the contrary is (+) ſaid to have been ſince adjudged in 
the court of king's bench. | 


As to the fourth of the particulars abovementioned, viz. 
What other miſ-recitals of a ftatute are fatal, 


(5) 2. R. Abr. Se. 106. (i) It is ſaid to have been often adjudged, 

465. that @ variance 1n reciting a ſtatute to commence atter the 
making, where the ſtatute is expreſs that it ſhall commence 
after the end of the ſeſſions, is fatal. But I take it to be a 
ſettled rule, that a variance no way altering the ſenſe of the 

(4)1.Ven.172. ſtatute does (4) no hurt; as where, in the recital of an oath 

Skinn. 11. 52. preſcribed by ſtatute, the words, Sea of Rome” are put 
for“ See of Rome; and“ I do declare in conſcience,” in- 
ſtead of do declare in my conſcience.” 


(/)C.Eliz.186. Alſo it ſeems to be (!) agreed, that a variance from an 


4 Coke 48. 2 
| Feng immaterial part of a ſtatute does no hurt, (n) and therefore 


C. Car. 135, 136. 564. 1. Jones 294. (mm) Plow, 65. 105. Dyer 103. Hobart 226. 


5 0 #: VJY. TO oe 1 FY wo 2 G9 F - 


L. 


an 


Ch. 25. Or INDICTMENT. 54 
that where a ſtatute contains ſeveral branches relating to 

ſeveral diſtin matters, an omiſſion of ſuch branches as no 

way relate to the offence indicted does no hurt, becauſe they 

are nothing to the preſent purpoſe, Alſo it hath been ad- 

judged, that every mil-recital even of ſuch branch is not 

fatal; as if it vary only in ſuch a part of the deſcription of 

the offence, as is put in _ by way of flouriſh, and ex 

abundanti, and makes no neceſſary ingredient in the offence 

prohibited, nor needs any proof: as if in a proſecution on £6 
the ſtatute of 12. Rich. 2. the (a) recital be that © none ſhall (4) C. Cat, 
« (deviſe, ſpeak, or tell any falſe news, lies, or other ſuch falſe pin 56 
„things, &c. unde diſcor dia aut aliqua lis ( Anglice Debates) 1. Jones = 
e inter magnates vel inter magnates et communitatem dicti regni 
©« orir; poſſiut; where the words of the ſtatute are, © That 
« none ſhall deviſe, ſpeak, or tell any falſe news, lies, or 
* other ſuch falſe things, &c. &c. whereof diſcord or an 
& flander might ariſe within the ſaid realm;“ for the fi 
words, dig. That none ſhall deviſe &c. any falſe news, 
& lies, or other ſuch falſe things, &c.” are only material. 
Indeed as this cafe is reported by Croke, there is a mif-rec1- 
tal even in this part; for inſtead of © other falſe things,” the 
recital is ſaid to mention “ other things,” generally, omit- 
ting the word falſe ;*” but I ſuppoſe that this is a miſtake 


Burrows 999. 


of the _ and that there is no ſuch variance in the re- 


cord of the caſe, becauſe no exception 1s reported to have been 


taken to it. 


Se. 107. But if a miſ-tecital of ſuch a part of the pur- 
view of a ſtatute be not fatal, it ſeems à fortior; to follow, 
that a miſ-recital of the preamble is not material, where the 
ſubſtantial part of the purview is well recited. And upon 
this reaſon chiefly, as I ſuppoſe, it hath been adjudged, that 
if in an action on the (5) ſtatute of HUE AND cx for a (/ Vide, 
robbery, the declaration recite the pteamble to ſpeak of the 3 8 3 
burning of houſes, where the ſtatute mentions arſons gene- 2. jones 51, 
rally, without any particular mention of the arſon of houſes; 
or in an action for the flander of an carl, on 2. Rich. 2. c. 5. (c) 2. Jones 
it the declaration in reciting the preamble mention only 2 & 
what relates to * earls, &c.” and omit the clauſe concerning; Ceple $47- 


a g Keb. 661, 
the © other great officers,” (c) yet the plaintiff may have judg- & ip a 


| ment eſpecially after verdict. And theſe reſolutions ſeem Vide C. Jac, 


to weaken the authority of Parker's Caſe reported by (dy 139. 

Hutton, wherein it is ſaid to have been holden by three % Hut. 56, 
Judges againſt the opinion of Hobart, that the putting of . 648. 

the word dicari for indiftari in the recital of the preamble 662. 

of the ſaid ſtatute of ve AnpD CRY, in a writ grounded 2. Jones 50,52 - 
thereupon, is fatal. 
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(a) C. Eliz. 
136. 
(5) C. Eliz. 


39 3- 

(c) 1. Bulſt. 
218. 

(d) C. Eliz. 
307. 

Parallel Caſe 
C. Eliz. 697. 
(e: C. Eliz. 
96, 697. 


() C. Eliz. 
107. 


(7) 3. Keb. 


: 9 02 


(6) 20. H. 6. 
31, 32. which 
ſeems miſ- 
taken in the 
Abridgments. 
F. Brief 86. 
B. Champer- 
ty 1. 

Vide Plow. 
84. 

Dyer 160. 


() C. Jac. 1233. 


(4) Vide C. 
fac, 302. 


(!) 4- Co. 12, 
IJ. 
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Seck. 108. If an indictment on the eighth of Henry 
the ſixth, in reciting that part of the ſtatute which declares 
in what actions the party grieved ſhall recover his damages, 
after having mentioned recoveries by verdict, omit the (a) 
words “ or in any other manner ;” cr uſe the (5) words 
aſſiſm nove diſſcſiuæ tor aſſiſam nove diſſeiſine ; (e) or recite 
the ſtatute as giving the tine on a recovery by action die 
domino regi, where there is nothing to make good the word 
difto ; (d) or recite the ſtatute relating to the bringing an 
action to be, © if the party after ſuch entry make any feoff- 
« ment, &c.“ where the words are, if after ſuch entry 
«© any feoffment be made,” or (e) recite it to be,“ if any 
„ perſon be put out u dilleticd” in the conjunctive, where 
the words of the ſtatute are, “if any perſon be put out or diſ- 
« ſeited” in the di. june live, the variances have been adjudged 
ſatal. Vet (/) it bath been holden, that the laſt of theſe 
is an immaterial variance, becauſe though the words above- 
mentioned be disjunctive in the ſtatute, they have always 
been expounded in the copulative. Alſo it may be queſ- 
tioned how far the reſt of theſe authorities may be law at 
this day, ſince of (g) late the Court has not been ſo ſtrict 
in recitals as formerly; and if an indictment fully recite a 
ſtatute ſo far as it concerns indictments, a miſpriſion in 
what concerns other matters ſeems to be muciu helped by 
the authorities of the cates above cited. 


See. 109. It hath been (Y) adjudged, that a total omiſ- 
fion of the clauſe of a ſtatute which ordains what the. party 
ſhall forfeit, does no hurt. Yet if the ſtatute be wholly 
miſ-recited in ſuch clauſe, as if the words (i) admitteret or 
farisfaceret be uſed in tuch clauſe for amitteret and forisface- 
ret, the exception for the variance ſeems to have greater 
weight. Yet if the word miſ-recited be ſynonymous with 
the other which 1s rightly recited, and the (4) whole pur- 
port of both as fully expreſſed in one word, which is pro- 
perly recited, as if both had been uſed, as it certainly is in 
the caſe above cited, wherein the word forisfaceret is rightly 
recited, and the word admitteret miſ-recited, it may perhaps 
be queſtioned whether fuch an exception would be fatal at 
this day, eſpecially conſidering that it is in a part of the ſta- 
tute which might as well have been omitted in the recital ; 
and there is no variance but from a word wholly nugatory 
and ſuperfluous, and the ſenſe would be complete by the 
rejecting the word miſtaken as ſurplus and inſenfible. But 
if in the miſ-recital of ſuch a clauſe, there be ſuch a vari- 
ance as carries with it a plain material repugnancy to the in- 
tent of the ſtatute, (2) as where the words, „ whoever ſhall 
% do the ſame ſhall incur the pain, &c.“ are thus recited, 


„ whoever ſhall do the contrary, ſhall incur the pain, &c.” 
I do 


aA. TT oo a. AS os... 
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| word uſed by the ſtatute which makes the offence felony. | 
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I do not well ſee how any thing can be ſaid to make it 


good ; for it is a general rule, that (a) repugnancies in in- (a) Sup. f. 62, 


dictments are fatal, and the proſecutor himſelf declares, that 63. 


not thoſe who do the thing indicted, but thoſe who do it not, 
are within the penalty. of the ſtatute. 


As to THE TVIRD POINT, vz. How far it is neceſſary 


| to bring the offence indicted within the very words of the 


ſtatute. | 


Seck. 110. I take it for a general rule, that (5) unleſs (C. Ellz. 535. 
the ſtatute be recited, neither the words contra (c) formam See the Books 


. NN A cited to latter 
/tatuti, nor any periphraſis, intendment, or (4) concluſion, pert of this 


will make good an indictment, which does not bring the fection. 
fact prohibited or commanded, in the doing or not doing C. Eliz. 249. 
| whereof the offence conſiſts, within all the material words ſcems con. 


of the ſtatute. And upon this ground it hath been reſolved, Vide Hardres 
that an indictment of rape finding that the defendant ſuch Bunbury 119. 
a day and place, &c. A. B. felonice cepit et eam adtunc et ibidem 177. 254. 

carnaliter cognovit, &c. contra voluntatem ſuam, Cc. is not Fortelcue 32. 


(e) ſufficient without the word rapuit ; becauſe that is the (c ) E 
, * 
I, 


Allo it hath been (f adjudged, that indictments for perjury 2 Roll. 227. 
on 5. Eliz. c. 9. omitting the words veluntariè et corruptè, in 263. 
ſetting forth the ſwearing ; and indictments for ſtriking in 2. Leonard 
a church on 5 & 6. Edw. 6. c. 4. (g) omitting the words 33 g 
* to the intent to ſtrike, &c. ;” and indictments for aiding (% C. Eliz. 
the procurors of the pope's bulls on 13. Eliz. c. 4. (5) 147. 201. 
omitting the words * to the intent to ſet forth, &c. the 2. Leonard 
* uſurped power, &c.” and indictments for foreſtalling ; on Re. Tre 
5. & 6. Edw. 6. c. 14. ſetting forth, that the defendant j,,, Eaſt. 
bought certain goods of F. S. which he was about to ſell 26. Geo. 3. 
at ſuch a market, but (z) not exprelsly alledging, that (e) 9. Ed.. 
* ſuch goods were then coming to ſuch market to be ſold;“ -W 
ws 5 2 Indict. 7. 
and (+) indictments for ingroſfing on the ſame ſtatute, ſet- Sup. c. 23. 
ting forth, that the defendant bought ſo much corn, &c. with. f. 77. 
out alledging, that he ingroſſed, &c. by buying, &c and 0 C. Eliz. 
(!/) indictments for treaſon in compaſling the king's death 747: 201. 
on 25. Edw. 3. having neither the word “ compals” nor :, AU 
imagine, &c.” cannot be taken as indictments on ſuch Co. E 
ſtatutes. And the like hath been adjudged in many other 368. 
(m) caſes (21). (2) C. Elis. 
231. 
2. Leonard 188. Noy 171. (+5) Dyer 363. (i) 1. Roll. 41. B. 1. c. 50. ſ. 12, 13. 
(#) 2. Leon. 39. B. 1. c. 80. ſ. 15.20. (7) Kelyng 8. B. 1. Cc. 17. f. 8. (m2) 11. Coke 
58. Dyer 346. 2. Roll. 227. 263. Sup. ſect. 104. 2. Roll. Abr. 81. 9. Ed. 4. 
26,27. (21) Vide 2. Hale 190, 191. Cru. Car. 283 And where tue words of a 
ſtatute are deſcriptive of the nature of the offence; or the purview of the ſtatute; or 
are eccfary to give a ſummary juriſeli lion, the indiftment muſt follow the very words. 


nt. 36 7a 


Burrow 1037. But it is ſaid the negative exceptions in @ penal Ratute need not be 


ſet out. 1. Black, Rep. 230. 
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Sect. 111. Neither doth it ſeem to be always ſufficient 
to purſue the very words of the ſtatute, unleſs by ſo doing 
you fully, directly, and expreſsly alledge the fact, in the 
doing or not doing whereof the offence conſiſts, without 
70 c. Eliz, any the leaſt uncertainty or ambiguity ; for it hath been (a) 
105. adjudged, that an indictment for perjury on 5. Eliz. c. 9. 
ſetting forth, that the defendant tao per ſe ſacro evangelis 
falsd depgſuit, Sc. is not good, without directly ſhewing that 
(5) 2. Leon, he was ſworn. Alſo it hath been (5) adjudged, that an in- 
38, 39- formation on the 18. Hen. 6. c. 17. for not abating ſo much 
of the price of wine fold as the veſſels wanted of the ſtatute- 
meaſure, is inſufficient, if it do not expreſsly ſhew how much 
they wanted. Alſo it is ſaid, that an indictment on the 
ſtatute of uſury, fetting forth, that the defendant took more 
than five in the hundred, is not good, without ſhewing in 
particular how much, 
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Se. 112. As to the deſcription of the perſon of the 
defendant, in order to bring him within the purview of a 
ſtatute, which extends only ro ſuch kind of perſons as are 
ſpecially mentioned in it, it is a good (c) general rule, 
I that every indictment mult bring the defendant within all 
Sce B. i» the deſcriptions mentioned in the body of the act, except 
c. 19.1.2. they are — as carry with them the bare denial of a mat- 
:. Leonard 8. ter, the affirmation whereof is a proper and natural plea for 


) Pop. 93, 


— Leb. the defendant ; as where it is enacted, “that all perſons 
(+) Rex v, © having no reaſonable excuſe to be abſent, ſhall go to their 


Pollard 2. La. © pariſh church, &c.“ in which caſe it is ſaid, that it is 
Ray m. 13570. not neceſſary to ſhew, that the defendant had no reaſonable 
and Rex v. excuſe, for this will come moſt properly in queſtion from the 
—_ plea of the detendant.(+) Alſo it ſeems that there is no need, 
ep. - in deſcribing the defendant, to ſet forth the place where the 
(4) Moor 606. thing happened which brought him within the deſcription, 
C. Jac. 610. as hath been more fully ſhewn in the eighty-fourth ſec- 
2 ge wan 5- tion. Alſo it hath been adjudged, that it is (4) ſufficient 
2 A in deſcribing the defendant to ſay, that he ex;/tens ſo and 
Con. 2. Roll, fo, as the ſtatute mentions, did the fact, without alledging 
263. that he was ſo at the time of the fact; for that ſhall be 
— Raym. intended, as hath been more fully ſhewn in the fixty- ſirſt 


1. Keble 852, ſection. 


(0 Pop. 93. Sedt, 113. It ſeems (e) agreed, that there 3s no need to 
94- alledge in an indictment, that the defendant is not within 
1. Jones 157. the henefit of the proviſoes of a ſtatute whereon it is found- 
2. Levinz 26. ed; and this hath been (/) adjudged, even as to thoſe fta- 


my 170, fute which in their purview expreſsly take notice of the 


171. proviſoes; as by ſaying, that none ſhall do the thing pro- 
os Pop. 93, 


hibited, 


r 9. ee INES 
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t hibited, otherwiſe than in ſuch ſpecial cafes, &c. as are ex- 
> BR preſſed in this act. 

C 5 15 . | 3 

t 1 But as I take it, a conviction on a penal ſtatute ought ex- 
) XZ preſsly to ſhew, that the defendant is not within any of its 


= provi/oes ; for ſince no (a) plea can be admitted to ſuch a (a) Qu. Salk. 
s XX conviction, and the defendant can have no remedy againſt 81. 
it, but from an exception to ſome defect appearing in the 
'- FE hace of it, and all the proceedings are in a ſummary manner, 
it is but reaſonable that ſuch a conviction ſhould have the 
- ME higheft certainty, and ſatisfy the Court, that the defendant 


h FX had no ſuch matter in his favour as the ſtatute itſelf allows n Sv 

e 0 him to plead. 

re 

n XX Se. 114. It ſeems to be laid down as a general rule in (b) ; 
1 Savil's Report, which is alſo confirmed by ThE YEar-Book 0 Savil 33. 
of 11. Hen. 4. pl. 14. that if the ſtatute whereon an indict- 3 ig 

je nient is grounded be particularly recited, the general con- 2. Kae 


X cluſion, contra formem ftatuti, after the allegation of the S. P. C. $4. 
re fact, will ſupply an omiſſion in it of a circumſtance men- 
e, 1 tioned in the ſtatute, which would be fatal without ſuch a 
ll rw recital and concluſion; for ſince the ſtatute is particularly 
pt fecited, and the defendant charged with having done the 
t- KT offence againit the form of it, and it is impoſſible that he 


or could fo have done, if any circumſtance expreſsly required 

ns by the ſtatute had been wanting, it ſeems that the offence 

ir may properly enough be ſaid to be as fully ſet forth in the 

is very words of the ſtatute, as if ſuch words had been repeated 

Me in the allegation of the offence, according to the common 

he RR rule, that vera relata hoc maxime operantur per referentiam 

d, 1 ineſſe videuntur. Neither do I find this contradicted by 

he any of the reſolutions in the precedent ſections; for it 

n, does not appear that there was ſuch a recital and conclu- 

c- ſion in any of the indictments therein referred to (c). Let (e) See Rex 
nt ME notwithſtanding the omiſhon of a circumſtance mentioned v. Salomons, 
nd in a ſtatute, may perhaps in ſuch manner be holpen, it 1. Term Rep. 
ng ſeems that the want of a certain deſcription of the time 

be or the place, or the things or the perſons concerned, or of the 

yſt | conelufion contra pacem, or an expreſs and direct allegation 


of the fact itſelf, cannot be ſo ſupplied ; for ſuch omiſ 
ſions (4) vitiate an indictment drawn in the very words of (2. Roll. 226. 


to the act, eems contra. 
nin ; 3 | 

d- As to THE FOURTH PoIxT, ig. Whether an indiQtment 

ba. grounded on a ſtatute which will not maintain it, may be 

the made good as an indictment at common law. 

ro- 


ed, F 3 Seck. 


70 Or INDICTMENT. Bk. 2. 


Ca) C. Eliz, Sed. 115. It ſeems formerly to have been (a) generally 
231. 305. 697. taken for granted, that no indictment whatſoever which is 
5 19- grounded on a ſtatute, and concludes contra formam ſtaluti, 
5. 2 . and cannot be made good by the ſtatute, can be maintained 
2. Koll. 253. as an indiQment of an offence at common law. 1 he chief 
C. Car, 465. reaſon whereof ſeems to be this, that it appears that the 
2. Keble 35. proſecution is intended to he grounded on a foundation 


56%, - 4 : : : 5 
6 Modern #9: which will not ſupport it. But the contrary ſeems to have 


2. R. Abr. 82. been adju ged in Page's Caſe, (5) wherein it was reſolved, 


and 1. Jones that if perſons be indicted ſpecially on the ſtatute of ſtab- 
bing and the evidence be not ſufficient to bring them with- 
py kar in the ſtatute, they may be found guilty of general man- 
3 . ſlaughter at common law, and that the words contra for mam 
Aleyn 43, 44. Hatuti thall be rejected as ſenſeleſs, where the offence is pro- 
B. 1. c. 30. ſ. 9. hibited by the common law only. And the ſame hath been 
(c) 1. Sid. ſinee (c) adjudged as to other ſtatutes; and, as I took it, 


420. < 2 ; , 
2. Keble 138. Was lately agreed in an information againſt the City of (4) 


3. Salkeld 212, Norwich (e). 

(4) King v. | 

City of Norwich, Hil. 5. Geo. 1. 1. Cowper 648. (e) Vide alſo Rex v. Smith, Trin. 
20. Geo, 3. Doug. 441. 445. and Rex v. Mathews 5. Term Rep. 162. 


79- 
2. Hale 170. 


As to TBE FIFTH POINT, viz, How far it ie neceſſary 
for an indiftment on a ſtatute to conclude contra for mam 
ſtatuti. 


Seer. 116. It ſeems that judgment on a ſtatute ſhall in 
no caſe be given on an indictment which does not fo con- 
clude; for granting that ſuch judgment may in ſome caſes be 


given in an action broug!:t at common law, without a re- 


9. H. 6. 2. ference to any ſtatute, as it is (/) {aid that judgment on 

1. $8. Hen. 6. c. 9. may be given on the old common-law writ 

. Stat. 6. of aſſize of novel diſſe ſn, yet it will not follow, that ſueh 

judgment can in any caſe be given en an indictment drawn 

as for an offenec at common Jaw, without any reference to 

ſtatute. For as to the ſaid cafe of an aſſize of novel diſſeiſin, 

it may be ſaid that the ſtatute of 8, Hen. 6. expreſsly ſays, 

« That the party may recover by ſuch writ ;” and therefore 

fince there is no fpeciul writ of this kind formed upon the 

ſtatute, and the party has (g) no authority to make out a 

(a) 2. Inſt. writ himſelf in a new form, it is reaſonable that he may re- 

. Inn. Ser by the old writ, But it (5) ſeems that judgment 

2 on this ſtatute cannot be given on an action of treſpaſs in 

B. Parl. 75. the common law form, becauſe there is a ſpecial writ of 

(i) Reg. 289. treſpaſs in TE (7) REGISTER grounded on the ſtatute; 

(#) 9. H. b. 2. and it ſeems to be (4) agreed, that where there is a ſpecial 

a H. 6. a. Writ grounded on a ſtatute, judgment ſhall never be given 
47. Ed. 3. o. on ſuch a ſtatute in an action brought at common law. 

8. H. 4. 13. | 

2. 2455. 3 B. Act. ſ. le Stat. 6. 10. Parl. 75. F. Jud. 10. Ceſſavit 18. Attach, 

ſur Pro. 1. 3. Benloe 37. C. Ez. 759, 762. And 

n 


1 
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ot 
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And in like manner, fince every one who proſecutes an 
indictment is at liberty to draw 1t as he pleaſes, fo that he 
obſerves the general rules of law concerning indictments, it 
ſeems to be taken as a common ground, that a judgment by 


ſtatute ſhall never be given on an indictment at common 


law, as every indictment which doth not conclude contra for- 


mam ſtatuti, ſhall be taken to be. And therefore (a) it an 
indictment do not conclude contra formim ſtatut/, and the 
offence indicted be only prohibited by ſtatute and not by 


(a) 2s Roll. 


38. 
1. Saund. 249. 


1. Siderſin 


common law, it is wholly inſufficient, and no judgment at 409. 


all can be given upon 1t. 


But if the offence were alſo an 2. Keble 506. 
offence at common law, I take it to be in a great meaſure 
ſettled at this day, that (J) judgment may be given as for 
an offence at common law, though rhe indictment conclude 


1. Salkeld 370. 
Douglas 445. 
Cowp. 30. 

(5) See f. 115. 


contra formam ſtatuti, as hath been more fuliy thewn in the 2. Keble 477. 


precedent ſection. 


1. Siderfi- 409. 
1. Saunders 


: 249. 
9. H. 6. 56. F. Attach. ſur Pro. 1. 3. But 2. R. Abr. 82. 2. Keble 566. 1. Jones 


379, 380. ſeem contra. Vide 2. Hale 190, 191. Cro. Car. 283, 
Sect. 119. If there be more than one ſtatute concerning 

the ſame offence, and the iirſt of them was never diſcon- 

tinued, and the latter only /c) continue the former without 


making any addition to it, or only (4) qualify the method 


(c) C. Eliz. 


250. 


of procceding upon it, without altering the ſubſtance of Owen 135. 


its purview, it ſeems agreed, that it is ſafe, in an indict- 
ment on any fuch ſtatute, to conclude contra formam ſtatuti ; 
and it hath been (e) holden, that a concluſion contra for- 
mam ſlatutorum, will in ſuch cafes vitiate the proſecution.— 
But where a ſtatute hath been wholly diſcontinued, and is 
afterwards revived, there (/ ſeem to have been ſome opi- 
nions, that a proſecution on it ought to conclude contra for- 
mam flatutorum. 


Alſo where the fame offence is prohibited by ſeveral in- 
dependent ftatutes, there are ſome (g) authorities, that you 
mult either conclude contra formam ſtatutorum or contra for- 
mam of the particular ſtatutes naming them, and that if you 
barely conclude contra formam ſtatuti, the indictment will 
be inſufficient, for not ſhewing on which of the ſtatutes it 
was taken. But there are alſo ftrong (%) authorities for the 
contrary opinion, which is alſo moſt agreeable to (i) pre- 
cedents ;; to which may be added, that if it be a good objec- 
tion to ſuch an indictment concluding contra formam ſtatuti, 
that it appears not on which of the ftatutes the proſe- 
cution is grounded, the fame objection may as well be 
made to an indictment concluding contra formam ſtatuts- 
rum; for it no more appears from ſuch a concluſion on 
what ſtatute the proſecution is grounded, than from the con- 

| 4 cluſion 


1. Lit. 223. 
2. Hale 173. 
(4) Velv. 116. 
C. Jac. 187. 
(e) Lelv. 116. 
C. Car. 187. 
(F) Owen 135. 
1. Lutw. 221. 
2. Hale 172. 


(s) C. Eliz. 
760. 187. 
2. Leonard 5. 
C. Jac. 142. 
Aleyn 49, $9. 
2. Bulſt. 258. 
Dalton c. 131. 
(0 Crom. 104. 
8. H. . 17. 
C. Eliz. 186. 
4. Coke 48. 
(:) 2. Roll. 
Abr. 79. 82. 
Dalton c. 129 
Aleyn 50, 

B. 1.c. 81. 

1. 10. 


72 Or INDICTMENT.. Bk. 2. 


(a) Dyer 155- cluſion contra formam ſtatuti ; and yet it ſeems to be {a} 
G. Eliz. 750. generally admitted, that a concluſion contra formam ſtatuto- 
Lamb. Þ. Fa um is good, where the indictment is for an offence pro- 
c. 5. ' hibited by ſeveral ſtatutes. Alſo where ſuch an indictment 
concludes FE: er ſtatuti, without ſhewing what ſta- 
(5) Dyer 155. tute is (5) intended, why may it not be faid that ſuch ſta- 
347» tute ſhall be taken as is moſt for tie king's advantage, as 
2. Roll. 227. 5 
H. 7. 17, well as where the indictment concludes contra ſor mam /tatuto- 
Owen 135. vum, in which caſe it ſeems to be admitted, that it ſhall be 
Sup. f. 90. ſo taken? | 5 | | 


con. 


2. Leonard 5. 2. Roll. 65. 


But where a later ſtatute ordains, that a former ſtatute 
ſhall be executed in a new caſe not mentioned in the for- 
mer, as 8. Hen. 6. c. 9. does, that 15. Rich. 2. c. 2. ſhall 
be executed in the mb of a forcible detainer, which is not 
mentioned in 15 Rich. 2 or where a new ſtatute adds a new 

penalty to an offence prohibited by a former ſtatute, as (c) 23. 

(c) C. Jac. Eliz. doth that of Twenty pounds for amonth's abſence from 
ar church contrary to the tenor of 1, Eliz. it ſeems that it may 

Eliz. 760. | 3 EE. | 

2. Leonard 3. With greater reaſon be argued, that if the indictment con- 
clude contra formam ſtatuti, it will be (d) inſufficient, becauſe 

(4) Aleyn 39, jt may ſeem that the offence is not puniſhable by any one 
* ſtatute only. Yet conſidering that the precedents in theſe 
caſes generally conclude contra formam ſtatuti, and the pro- 

ſecution in truth depends on tlie addition made by the later 

ſtatute, which ſeems of itſelf alone ſufficient ro ſupport it, 

it may be reaſonably argued, and ſeems agreeable to the later 

(e) 1. Med. (e) opinions, that ſuch a conclufion may be allowed in 
ovine 61. theſe cafes alſo. However, it ſeems ſafe in any of the 
J. Lutw. 212. caſes abovementioned to conclude contra formam (/) ſta- 
(f) Aleyn $0. 2ut', which ſhall ſtand either for ſtatuti or ſtatutorum, or 
b. Modern be rejected, in ſuch manner as will beſt maintain the indict- 


140. 
2 e 16g, ment, 


c. 
Str. 602. 843. 1066. Ld. Raym. 1518. Douglas 425. 


As to THE NINTH GENERAL POINT of this chapter, 
viz, What ought to be the form of the caption of an in- 
dictment. 7 „ © 


See. 118. I ſhall take it for granted, that every ſuch caption 
is erroneous, which doth not ſet forth with proper cer- 
tainty, both the court in which, and the jurors by whom, 
and alſo the time and place at which, the indictment was 


. 


found, 


For, 


&a * Kd G a 


7 44 2 83 


10 


* bow 


n n ii NS. << 


ſhew that he was ſuch for the (4) diſtrict in which the 2. Roll. 82. 


Ch. 25. Or INDICTMEN T. 


For the better underſtanding whereof I ſhall endeavour 
to ſhew what certainty of this kind is neceflary, 


1. In reſpet of the court before which the indictment 
was found. 


2. Of the jurors by whom it was found. 
3- Of the time when it was found. 
4. Of the place at which the indictment was found. 


As to the firſt of theſe particulars, viz. What certainty is 
neceſſary in the caption of an indictment in reſpect to the court 
before which it was found. 

| (a) Ld. Ray. 

Sect. 119. It is certain, that every ſuch caption muſt 710. 
ſhew that the indictment was taken before ſuch a court as * Ed. 4. 19. 
had juriſdiction over the offence indicted; and therefore if] 5 TY 6 
i ag 4 
it ſet forth, that any indictment whatſoever was taken be- (4) a. Edw. 
fore J. S. (a) ſteward, without ſhewing to whom he was 4. 13. 
ſteward, or in what court; or that an inquiſition of death, Summary207, 
upon view of the body, was taken before J. S. (5) mayor 75 2 WW 
of London, or before J. S. ſteward to (e] ſuch a perſon, {, 2 
and in ſuch a court, without adding, that he was a coro- (4) c. Eliz. 
ner; or if it expreſsly call him coroner, but do not alſo 193. 
inquiſition was taken, it is inſufficient. But it hath been 83 on 
adjudged (e), that it is ſufficient to ſet forth, that it was taken Indict. 46. 
before J. S. a coroner in the county, without ſaying that he (low. 76, 57. 
was a coroner for the county, for that cannot but be intended. +: Coke 41. 


Se. 120. Where (/) the caption of an indictment al- (O1. Sid.2 
ledges it taken at the general ſeſſions of the peace of ſuch a a?: 
county or burgh, it doth not ſeem neceſſary to add, that 
ſuch ſeſſions was holden for ſuch county or burgh, becauſe , 
it could not but be ſo holden, if it were the general ſeſſions 8 ) J 
of ſuch a county or burgh ; but if it had been only de- 887. "AR 
ſeribed as a general ſeſſions holden in ſuch county or burgh, 1. Levinz 304. 
it is ſaid (g) to be a fatal exception, that it is not ex- 2. Keble 133. 
preſsly alledged as holden for ſuch county or burgh. But (5) 00 Elie 
guæ re if this be not helped by putting the county in the margin. Crown ** 


1 = 125. 
Seck. 121. There are ſome (i) authorities, that if the G)S.P.C 
caption of an indictment before juſtices of peace take no no- 0. 
tice of their commiſſion to hear and determine felonies, &c. Summary 

| 207. 
2. Keble 160. B. Indict. 32. But Qu. 22. Edw. 4. 12, 13. B. Error 186. B. In. 


dictment 56, 2. Hale 186. Lamb. 46, 47. Cro. Jac. 633. 1, Vent. 33. and Rex v. 
Carter. Strange 442. exactly in point, upon the authority of which Rex v. Stra 


which 


as quaſhed, Hil, 10. Geo. 1. without debate. 


74 


(a) I. Lev. 
176 

2. Keble 647. 
. Sid. 247. 


a» 
„0 


(5) 1. Keb. 37. 
1. Siderfin 422. 


(-) 1. Sid. 


2. Keble $82. 


(4) Videc. 5 
[#6 

( . Keb. 
38 8. 

1. 

Qu. 1 Keb. 
656, 


I. Siderſin 175. 


tf) Adjudged, 
M. 3. Geo. 1. 


3. Bur. 1903. 


(2) 1.Mod.24. 
2. Keble 530. 
C.... 
(>) 1. Bulti, 


20 3 : 

(2. Keb. 128. 
C, Elk, 7. 

Keil, 192,193 

2. Keble 38 5. 

22. Ed. 4. 19. 
B. Batteil 7. 

Indiétmentg6. 
(6%) 1, Saund, 
262. | 

(/) 1. Sid. 367. 
e Modernis2., 
2, Keblc 366. 


S derfin 247. 


Cc 10CDICTMETN T. Bk. 2. 
which is generally done by the clauſe nec 177 ad divr/as felo- 
nias, c. it is inſufficient. But having already more fully 
conſidered this matter c. 8.1, 33. 1 thall refer the Reader to 
what is there ſaid concerning it. 


Sc. 122. There are alto ſeveral authorities, that the 
caption of an indictment before juſtices of peace is inſuffi- 
cient, unleſs either the words (a] dominiregis or (b) publice be 
added after pacis. And it hath been ſometimes holden, that 
even the words domint vegis are not iuflicient without the 
word (c) nun, or ſome other, to ſhew whether it were the 
peace of the preſent king, or of ſome of his predeceſſors. 
The chief ground of thete opinions ſeems to be the ſtatute of 
27. Hen. 8. c. 24. ſ. 4. by which it is enacted, That in 
every writ and indictment that ſhall be made within any 
„county palatine or liberty, whereby any thing ſhall be 
“ ſuppoſed to be done againſt the king's peace, it ſhall be 
« ſuppoſed to be done againſt the king's peace, his heirs 
« and ſucceſſors, and not againſt the peace of any other 
„ perfon whatſocver; any ſtatute, grant, or uſage, to the 
“ contrary notwithſtanding.” From whence, I ſuppoſe, it 
may have been collected, that by parity of reaſon, juſtices 
of peace ought to be ſtyled, in legal proceedings, juſtices of 
the king's peace, that it may appear that the peace of no 
other perſon, but of the king, is intended. But fince this 
is not expreſsly required by the faid ſtatute, it cannot but 
be intended, eſpecially at this (4) day, when none but the 
king can appoint juſtices of peace, that all juſtices of peace 
mult be juſtices of the publick peace, or of the king's peace, 
which 1s the fame thing. Accordingly exceptions for the 
want of thefe words have been often (e) over-ruled ; and | 
take them to be obſolete at this day, as it ſeemed to be lately 
{ettled between the ( Ainz and Hawkins 0: a conviction of 
dcer-ſtealing. 


ect. 123. But it ſeems generally agreed, (g) that if the 
caption of an indictment, at a ſeſſions of the peace, do not 
mention before whom it was holden, or if it fer it forth (+) 
generally as holden before juſtices, without ſhewing any 
thing of the nature of their commiſſion, or as holden before 
juſtices (2) of the peace, &c. without naming any of them, 
or ſhewing for what place they were juſtices, or if it (4) 
deſcribe them as juſtices ad pacem in comitatu predict“ con- 
ervand”, omitting the word of/rgnat”, it is inſufficient. (7) 
Yet it hath been adjudged, that it is not neceſſary for the 
caption of an indiAment taken at a general ſeſſions of the 
peace to ſtyle any of the juſtices of the quorum, becaule it 
ſufficiently ſhews that one or more of them were ſuch, by 


4A 


P80 
D. 
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Set. 124. It hath been adjudged, (a) that the caption of (a) 10. Edw. 
an indictment ſetting it forth as taken ad magnam curiam cum & *5* 

1 f a - —_ B. Indict 34. 

leta tentam, is inſufficient. The chief reaſon whereof ſeems p. indict. 20. 


0 to be this, that ſuch a caption rather imports, that the in- s. P. C. gs. 


dictment was taken at the court which had no juriſdiction Summary ze6. 
to take it, than at the proper one; for it ſeems to be expreſs, 2. Keble 139. 
that it was taken at the court baron, and mentions nothing 

in relation to the court-leet, but that it was holden toge- 

ther with the court-baron. And agreeably hereto it is ſaid 

in THE YEAR-BOOK of 10. Ed. 4. pl. 15. that if the caption 

had been ad magnam curiam et ad letam, it had been ſome 

ſenſe, but that cum leta bears no ſenſe. From whence it 

may be argued, that if a caption ſet forth an indi&ment 

as taken at a court-baron and court-leet, it may be good, 

becauſe the court-baron having no manner of juriſdiction 

in criminal matters, and the court-lect having ſuch juriſ- 

dition, it may well be (5) intended that the indictment () 1. Salk. 

was taken at the court-leet, and not at the court which 193. i 
had nothing to do with it. A fortiori therefore, if an in- Sup. c. 11. f. 6. 
dictment be ſet forth as taken ad viſ. franci pleg. cum cur” 
baron' tent”, it ſhall be intended to have been taken at the 
court-leet;z as it is (c) ſaid to have been holden by the 
late chief juſtice HoLT, who yet ſeemed to be of opinion, 
that if a court-baron had a juriſdiction of ſuch matters as 
well as a court-leet, but in a different manner, ſuch a 
caption would have been inſufficient, for not ſhewing 
more expreſsly at which of the courts the indictment was 
taken, 


{c) 1. Salk. 
195. 


$2. 125. It hath been adjudged, (d) that the not ſet- (%) 1. Salk. 
ting forth in the caption of an indictment taken at a leet, 20%. 
whether the court was holden by grant or preſcription, is 
holpen by the multitude of precedents. 


As to the ſecond particular, vig. What certainty is neceſ- 
fary in the caption of an indictment in reſpe& of the jurors 
by whom 1t was found. 


See. 126. It ſeems agreed, that no caption of an inJi&t- 2. Hale 167. 
ment, whether found at a (e) court-leet, or other inferior (9.6. H. 4. 
court, can be good without expreſsly ſhewing, that the jurors "NY 
who found it were of the (/) county, city, or burgh, or C. Eliz. 657. 
other precinct, for which the court was holden, and that 2. Keble 160. 
they were at leaſt (g) twelve in number, and (5) alſo, that 3: Keble 807. 
they found the indictment upon their oaths.—Alfo, indict- Vide fup. f. 33. 


ments have been (i) quaſhed for an omiſſion of the names WR 2 


6. H. 4. 4. 
41. Ed. 3. 31. (5) 2. Keble 676. 1. Siderfin 140. 3. Modern 2or. 1. Keble FA. 
Sce the caſes cited to letters b, c. d, e, f, g, h, ſections 122. & 123. p-. 360. & 1. Salkeld 
371. () 2. R. Abr. $2, 2. Keble 470. 6. H. 4. 4. Qu. 2. R. 3. 11. Raſtal 553+ 606, 
of 


4 
a 
c 
4 
\ 
l 
' 
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(a) 1. Saund. of the jurors in the caption. But there is a (a) precedent 
249. in Saunders“ Reports of a caption, ſetting forth, that the in- 
Vice 13. H. dictment was taken by twelve men, &c. without naming 
2 366. them, and yet no exception appears to have been taken on 
45) 1. Keble this account. Alſo many indictments taken in inferior (5) 
529. courts, have been quaſhed for want of the words proborum «7 
:. Keble 471. egalium hominum in the caption ; but this exception hath 
” 2 _ — been often over-ruled, as it hath been more fully ſhewn in 
(c) 1. Keble the fixteenth ſection of this chapter.—Alfo many indict- 
101. 524. 629. ments in ſuch courts have been quathed for want of the 
$52. words (c) jurat” et onerat” in the caption ; and alſo for want of 
rey” the words (4) adtunc et ibidem, before the words jurat” et one- 
5 rat” ; and alſo for (e) want of the words ad inguirendum 
Con. 2. Keble pro dicto domino rege et pro corpore comitatùs; and alſo for 
59. want of the words (J) ſuper ſacramentum ſuum dicunt, after 
2. Jones 180. the words jurat' et onerat'; and alſo for expreſſing the (g 
23 oath to have been to inquire pro corpore civitatis prædidtæ, 
2. Keble 58 3. Where the offence aroſe in and the ſeſſions was holden for 
610. a burgh, &c. But it is (%) ſaid, that in the caption of an in- 
(7% 2. Keble dictment taken in the king's bench, or at the (i) grand 
A ſeſſions, the words ſuper ſacramentum ſuum dicunt ſupply the 


Shower 272. . 9.2 f 
(H Sid. 140. want of the words jurat” et onerat', &c.—Alfo, it is ſaid to 


7. Kuble 498. have been () adjudged, that the words jurat, et onerat. ad 


(;) 1. Saund. inquirend. pro domino rege et corpore comitatis are ſufficient, 


149. without the word pro before corpore; and that the addi- 


Goa Keble tion of the words ad larg um after inguirend. does no (/ 
%. Keble hurt; and that there is no need of the words ad inquiren- 


471. dum . corpore comitatus in an (m) inquiſition taken for a 
(Y. Modern particular purpoſe ; and that the omiſſion of the word (u) 
. onerat. is not fatal, if there be the word jurat', for that fully 


Di. Sid. %% „ 

. Shower 272. implies It. 

6. Mod. gs. 5 

4% 6. Modern 55. 180. (7) R. v. Gravenor, adj. Hil. 3. Geo. 1. 


As to the third particular, 2:2. What certainty is neceſ- 
fary in the caption of an indictment, in reſpect of the time 
when it was found. 


(o) 1. Sid.229, Se. 127. It ſeems () agreed, that ſuch caption mull ſet 
230. forth à certain day and year when the court was holden, 
1. Keble 37. before which the indictment was found (22), and muſt re- 


$23. cord it as then found in the (p) preſent tenſe, and not in 
1. Modern $1. 
1. Saunders 393. 3. Vent. 170. Rex v. Bunce, Andrews 162. () 1. Bulſt. 203. 


Sup. c. 10. f. 9. 


(22) The caption ftated the ſeffions to be held ad feffrm Epbipbanii inſtead of 
Epiphanic, we it was adjudged fatal. Strange 698, An indictment taken at the 
adjourned ſeffions muſt ſhew when the original ſeſſions began. Strange 865. And 
if the court is ſtated to have been held on an impoſſible day, it will vitiate the in- 
diAtment, Rex v. Fearnly, Trin. 26. Geo, 3. 1. Term Rep. 316. 
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Co. 233. Or INDICTMEN T. 77 
5 G the preterperfect (23); for it hath been (a) adjudged, that if (4) 4. Coke 


it deſcribe the ſeſſions at which the indictment was taken, 48. 


* a5 holden die Martis et die Mercurii, or as holden on ſuch 


a day in ſuch a year of the king, without (Y) aſcertaining (5)2.Keb. 582. 


> what king; or if it ſet forth the ſtyle of the day or year in Vide ſup. . 8, 


any (e) figures but Roman, it is inſufficient (24). But it 5 1. Mod. 


5 


"My 


1 ſeems to be (4) agreed, that it is ſufficient to expreſs the year 2. Keble 128. 


1 25 4 
3 *. 


of the king, without adding that of the Lord. Alſo it ſeems, (4) Vide ſup. 


that (e) extitit præſentatum tor eæiſtit is made good by the ſ. 80. and c. 
g multitude of precedents. 23+ . 90. 


; (c) 1. Sid. 140. 
368. 1. Keble 37. 2. Keble 367. 5. Coke 120. F. Indictment 20. B. Indict. 34. 
10. Ed. 4. 15. 


(23) Vide Rex v. Hall, 1. Term Rep. 320. where it is decided that a cons 
viction may ſtate the information in the preterperfe& as well as in the preſent 


W tcnſe.—(24) Vide 2. Hale 170. Strange 201. Andrews 137. 


As to the fourth particular, vi. What certainty is neceſ- 
ſary in the _— of an indictment in reſpect of the place 
where 1t was found. 


Set. 128. It ſeems agreed, that if ſuch caption either 
ſet forth no (/) place at all where the indictment was found, V Dyer 5g. 
or do not (g) ſhew with fufficient certainty, that the place (2) C- Jac. 
ſet forth is within the juriſdiction of the court before which 5, 277. 
it was taken, as where it ſets forth the indictment as taken 
at a ſeſſions of the peace holden for ſuch a county at B. 
() without ſhewing in what county B. is, otherwiſe than (+) C. Eliz. 
by putting the county into the margin, it is inſufficient, 137. 606. 238. 
Alſo if an act of parliament, whether it be in print or not, 7“ 
appoint, that the quarter- ſeſſions of ſuch a county ſhall be 
holden at ſuch a place only, and not elſewhere, except for 
cauſe of the plague, &c. it ſeems (7} that the caption of C) Dyer 11+. 
every indictment taken at any ſuch feſhons, is inſufficient, 
unleſs it expreſsly ſhew, that it was holden at ſuch place. 
But it hath been (+) adjudged, that the caption of an in- ( 5- Coke 
quifition as taken at B. before J. S. coroner of the king's Vie pou yg, 
liberty of B. aforeſaid, is good, without expreſsly thewing C. Eliz % 
that B. is within the liberty of B. for it cannot but be in- 
tended. 


As to the TENTH GENERAL POINT of this chapter, vlg. 
Upon what proof, and within what time after the offence, 
an indictment may be found. 


Sect. 129. It (1) ſeems, that before the firſt of Edward (4) z. Keble 
he ſixth no certain number of witneſſes was required upon 68. 


the indictment or trial of any crime whatever, For it B-Corones2, 
ſeems 2 Jones 233. 


78 
(a) B. Cor. 


220. 
8. P. C. 164. 
Dyer 132. 

1. Jones 233. 
Keilwood 18. 


49. 
Vide z. Inſt. 
24, 25, 26. 
Sum. 208. 
262. 

1. Hale 299, 


26. 
See this ſub- 


Or INDICTMENT. Bk. 2. 


ſeems to be generally (a) agreed, that the ſtatutes of the 
firſt and ſecond of Philip and Mary, in reftoring the order 
of trial by the courſe of the common law, took away the 
neceſſity of two witneſſes in all caſes within thofe ſtatutes ; 
from whence it plainly ſeems to follow, that they were not 
required by the common law. It is holden (5) indeed by 
ſome, that, by the ancient common law, one witneſs was 
not ſufficient to convict any perſon of high treaſon; and 
this is ſaid to be grounded on the law of God, cx- 


preſſed both in the Old and New Teſtament. But grant- 3 


ing that one witneſs was not ſufficient for a conviction, 
it doth not follow but that he might be ſufficient for an in- 


Raymond408. dictment. 


jet examined very much at large Foſ. 232 to 246. 


(e) Bract. 3 54. 
(4) 35. H. 6. 
46, 47. 

{e} 48. Ed. 3. 


30. 
1%, Ed. 4. I» 


1, Hale 299. 


Two wit- 
neſſes requir- 
ed in treaſon. 


Alſo, however the law might have ſtood in relation to 
theſe matters before the Conqueſt, it ſeems to have been 
wholly altered long before the ſtatute of Edward the ſixth, 
And | rather incline to this opinion, ſince I find it fo 
little ſupported by the generality of the authorities cited 
by Sir Edward Cote for the proof of the contrary, which 
wholly relate either to the proof of an eſſoin, or of a ſum- 
mons (c) in a real action, or (d) of the default of per- 
ſons ſummoned on a jury, or (e) other matters rather leſs 


to the point. 


And as to the above recited paſſages of Scripture, it may be 
anſwered, that thoſe in the Old Teſtament concern only 
the judicial part of the Jewith law, which being formed for 
the particular government of the Jewiſh nation, doth not 
bind us any more than the ceremonial ; and that thoſe in 
the New Teſtament contain only prudential rules for the 
direction of the government of the Church in matters in- 
troduced by THE GOSPEL, and no way control the civil con- 
ſtitutions of countries. Jo which may be added, that what- 
ſoever may be ſaid either from reaſon or ſcripture for the 
neceſſity of two witneſſes in treaſon, holds as ſtrongly in 
other capital cauſes, and yet 1t is not pretended, that there 1s 
or ever was any ſuch neceſſity in relation of any other crime 


but treaſon, 


Sect. 130. But by 1. Edw. 6. c. 12. ſ. 22. it is enacted, 
« That no perſon or perſons ſhall be indicted, arraigned, 
« condemned, or convicted tor any offence of treaſon, petit 
« treaſon, or miſpriſion of treaſon, &c. unleſs the fs 


c offender or offenders be accuſed by two ſufficient and 
«. lawtut 


Ch. 25- Or INDICTMENT. 


„ Jawful witneſſes, or ſhall willingly without violence confeſs 
„ the ſame.” 


$28. 131. Alfo by 5. and 6. Edw. 6. c. 11. ſ. 8. it is 
further enaRted,® That no perſon or perſons ſhall be indicted, 
« arraigned, condemned, convicted, or attainted, for any 
« of the treaſons in the act mentioned, or for any other 
t treaſons that then were, or after ſhould be, which ſhould 
« after be perpetrated, committed, or done, unleſs the ſame 
„ offender or offenders be thereof accuſed by two lawful 
*« accuſers; which ſaid accuſers at the time of that arraign- 
„ ment of the party ſo aceuſed, if they be then living, 
„ ſhall be brought in perſon before the party ſo ac- 
« cuſed, and avow and maintain what they have to ſay 
« againſt the ſaid party, to prove him guilty of the 
« treaſons or offences contained in the bill of indict- 
« ment laid againſt the party arraigned, unleſs the ſaid 
<« party arraigned ſhall willingly, without violence, confeſs 


© the tame.” 


Se. 132. But by 1. and 2. Philip and Mary, c. 10. 
it is enacted, That all trials after that ſtatute to be had, 
« awarded, or made for any treaſon, ſhall be had and uſed 
only according to the due order and courſe of the com- 
„ mon law.” | 


Sc. 133. Alſo by 1. and 2. Philip and Mary, c. 11. 
it is enacted, © That all and every perſon and perſons who 
& ſhall be accuſed or impeached of any of the offences con- 
„ tained in that ſtatute, or of any other offence or of- 
fences concerning the impairing, counterfeiting or forg- 
ing of any coin current within this realm, ſhall and 
© may be indicted, arraigned, tried, convicted cr at- 
** tainted by ſuch like evidence, and in ſuch manner 
and form as has been uſed and accuſtomed within the 
realm, at any time before the firſt year of Edward the 
« ax” 


That no perſon or perſons whatſoever ſhall he indicted, 


e offender or offenders, or to any the heir or heirs of any 
* ſuch offender or offenders, or of miſpriſion of ſuch trea- 
* fon, but by and upon the oaths and teſtimony of two 
« lawful witneſſes, either both of them to the ſame overt 
„act, or one of them to one, and the other of them to 
another overt act of the ſame treaſon, unleſs the party 
indicted 


Or two lad ful 


acculcrs. 


T reaſons to be 
tried as at 
common law 


before the 
Is Edw. 6. 


Se. 134. By 7. Will. 3. c. 3. it is further enacted, Two lawful 


witneſſes re- 


tried or attainted of high treaſon, whereby any cor- quired in 9px 
+ ruption of blood may or ſhall be made to any ſuch ““. 
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Indictment 
to be found 
within three 
years. 


Vide 20, Geo. g 


2. c. 30. 
Poſt. c. 39. 


12. 


(a) B. Cor. 220. 
3. Inſt. 25,26 
Summary zo8. 
1. Hale 301. 


(5) S. P. C. 164. 
B. Corone 2. 
Summary z08. 
But 3. Iuſt. 2 %, 
26. ſeems con- 
trary. 


1. Hale 304. 


or INDICTMENT. Bk. 2. 


« jndicted and arraigned, or tried, ſhall willingly, without 
„ violence, in open court confeſs the ſame, or ſhall ſtand 
mute, or refuſe to plead ; or in caſes of liigh treaſon, ſhall 


* peremptorily challenge above the number of thirty-five of 5 


« the jury.“ 


Sea. 135. And by 7. Will. 3. c. 3. it is further enacted, 


© That no perſon or perſons whatſocver (ſuch only ex- 


e cepted as ſhall be guilty of defigning, endeavouring, or 
attempting any aſſaſſination on the body of the king, by 
« poiſon or otherwiſe), ſhall be indicted, tried or proſe- 


0 cuted for any ſuch treaſon as aforeſaid, or for miſpriſion of 


« ſuch treaſon, that ſhall be committed or done within the 


kingdom of England, dominion of ales, or town of 1 by 


% Berwick upon Tweed, unleſs the ſame indictment be 
„found by a grand jury within three years next after the 
« treaſon or offence done and committed.“ 


Se. 136. But by 7. Will. 3. c. 7. it is provided, that 
nothing in this act“ ſhall any ways extend to any im- 
« peachment, or other proceedings in parliament, nor to 
any indictment of high treaſon, nor to any proceeding 
«© thereupon for. counterteiting his majeſty's coin, his great 
„ ſeal, or privy ſeal, his ſign manual, or privy ſignet.“ 


Upon theſe ſtatutes the following particulars ſeem moſt 
remarkable. 


Sect. 137. FiRsT, That where the ſtatute of the firſt of 
Edward the ſixih requires, that the party be accuſed by two 
lawful witneſſes, and that of the fifth and ſixth of Edward 
the ſixth, that he be accuſed by two lawful accuſers, they 
both mean the very (a) ſame thing, becauſe the common 
law admits of no other accuſers but witnefles. 


See. 138. SECONDLY, That according to the general 
(5b) opinion, it is not required either by the firſt, or the 
fifth and ſixth of Edward the ſixth, that ſuch accuſers ot 
witneſſes be preſent with the indictors in perſon, but that 
_ may fend their accuſation to the indictors in writing 
under their hands, which will be ſufficient even after their 
death. Alſo it is obſervable, that the books which ſpeak of 
this matter do not expreſsly ſay, that ſuch accuſation mult 
be upon oath, but ſurely this cannot but be intended ; for 
how can any accuſer be ſaid to be a lawful witneſs, if he be 
not upon his oath! But this is cleared by the ſeventh of 
Milliam the third, as to the treaſons within that ſtatute ; for 
it expreſsly provides, that no perſon ſhall be indicted 
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thereof, but by and upon the oath and teſtimony of two 
XR «< lawful witneſſes.” 


* 
* 


Sect. 130. Tuinptx, By the judgment both of Cite (a) 


6 and Hale, (b) one who can only witneſs, by hearſay, 


what he has heard a good witneſs fay, is not a lawful ac- ca)z. Inſt. 23. 


© cuſcr within any of theſe ſtatutes; for if this were to be al- (2) Sum. 2cs, 


7 7 lowed, nothing would be more eaſy than, in any caſe, where 1. Hale 306. 


there is one witneſs, to get a ſecond, which would totally Mr 22 


elude the proviſion of the ſtatutes in requiring two lawful Poſter 234. 


yitneſles, &c. 243. 
, B. Cor. 220. 


Sed vide ſup. f. 134, 


Sec. 140. FouRTHLY, That the words, © unleſs the 
4% party ſhall willingly, without violence, conſeſs the ſame,” 
in the 1ſt, and 5. and C. Edw. 6, are to be underſtood 
(e) where the party accuſed upon his examination, before 
his arraignment, willingly confeſſes the ſame without tor- 1. Hale zog. 
ture: But it is obſervable, that 7. Will. 3. is thus ex- 3. Inſt. 25. 
preſſed, ** unleſs the party indicted and arraigned, or tried, gi; = 
* ſhall willingly, without violence, iz open court conteſs the N., B. It was 
« ſame,” decided in 

Francia's cafe, 
6, St, Tr. 58. that theſe words only mean a confeſſion men the arraigument of the 
party, Foſter 241. 


(c) 2. Andr. 
66. 


Sec. 141. FIFTHLY, That one witneſs to one and ano- 
ther witneſs to another overt act of the very ſame (4) trea- 6%) Raym, 
ſon, have been conſtrued to be ſufficient, within the ſtatutes 4207. 
of the firſt, and the fifth and fixth of Kdward the fixth ; and Kelynge 9. 
the expreis words of the ſeventh of Villiam the third are E 
agreeable hereta. | my 
And a collateral fact, not tending to the proof of the overt acts, may be proved by 
one witneſs, Salkeld 634. 5. State Trials, 17. or by the confeffion of the priſoner, 


8. St. Tr. 255. for the words of the ſtatute are confined to the proof of the overt acts, 
Fol. 242. , 


Se. 142. SIXTHLY, That the ſtatute of 1. and 2. Phi- 
lip and Mary, c. 10. by enacting, „ That all trials of 
treafon ſhall from thenceforth be according to the courſe _ 
of common law,” doth not (e) take away the neceſſity (e) 4 aps 
of two witneſſes upon an indictment, required by the 1ſt, 4 Inſt. 24. 
and 5. and. 6. Edw. 6. c. 6. becauſe the indictment is no to 27. 


part of the trial, but is more properly the accuſation to be B. Cor. 220. 
tried, | Foſter 235, 


See. 143. SEVENTHLY, (/) That the ſaid ſtatute of (% B. Cor. 


I. and 2. Philip and Mary doth not extend to miſpriſion of 220. 
(: 3. init. 24 
Foſter 243 


vad . treaſon. 


1 Or INDICTMENT. R. 2 


treaſon. But this is expreſsly provided for by 7. Will. 3. as 
to ſuch treaſons as are within that ſtatute, and therefore there 
muſt be two witneſſes to the indictment, as well as to the 
trial of every ſuch miſpriſion. . 


(a) B. Cor. Sec. 144. ELGHTHLY, That (a) petit treaſon is within 
220. the 1t,, and 5. and 6. Edw. 6. and 1. and 2. Ph. & Mary, 
J. Inſt. 24 C. 10. but not within the 5. Will. 3.; from whence it follows, 
Folter 233. that two witneſſes are required to the indi&ment, and not to 

the trial of it; and that two witneſſes are not neceſſary even 
{5} Videſup, upon the indictment, if (6b) the party, upon lus examination, 
ſ. 14. confeſs it. | 


Seck 145. NinTHLY, That the ſtatute of 1, and 2. Ph. 
and Mary, C. 11. which enacts, ©* That all perſons accuſed 
„% of any offences _—_— e the impairing, counterfeiting 
« or forging the coin, ſhall be indicted and tried as at the 
{c) z. Jones © common law,” hath been conſtrued (c) to extend to 
233: clipping, and all other offences in impairing the coin, 
ide B. Cor. which 3 been made treaſons ſince the ſaid ſtatute of 
> Keble 68. 1. and 2. Ph. and Mary. From whence it may be probably 
Aaaargued, that the ſtatute of 7. Will. 3. by “ expreſsly pro- 
« viding, that nothing therein ſhall extend to high treaſon 
„ for counterfeiting the coin,“ intended in like manner, 
that it thould not extend to any other high treaſon concern- 

ing the coin. | | 


IMnD1CTMENTS, being the foundation of all capital proſecutions, found in the ab- 
ſence of the party accuſed, and only the evidence for the king adduced, it is neceſſary 
chat the proof of the offence ſhould be ſubſtantial, Lord Coke 3. Inſt. 2 And it has 
been obſerved, with great firengrh of argument, that a grand jury ought to have the 
ſame perſuaſion of the truth as a petty jury, or a coroner's inqueſt, 4. State Trials, 
p. 18 3. Bur it is ſaid by Lord Hale, 2. vol. 157. and confirmed by Pemberton, C. J. in 
Lord Shaftſbury's caſe, 3. State Trials, p. 425. that as an indictment is merely an ac- 
cuſation,' and the party is afierwards to undergo a full trial, they ought on probable 
coidencs only to find the bill. And it has been lately decided by all the Judges, that 
a perſon committed as a principal in the ſame felony with another, and taken trom his 
confinement, before the grand jury, by a ſurreptitious order to the gaoler, and with- 


out authority ſtriftly regular, is a competent witneſs for that purpoſe. Indeed, many 
of the Judges were inclined to think, that if a grand jury ſhould find a bill upon evi- 


dence palpaZly improper, and the pry he afterwards convicted on it by /awfil evis 
dence before the petty jury, the validity of ſuch a conviction could not be impeached, 
Dr. Dodd's calc, O. . February ſetſions 1777. Caſes in Crown Law 141. A GRAND 
Jury however ought not to find an indictment _ the evidenge of incompetent wit- 
» neifes ; and therefore where an indictment againſt one Croſsley was preſented, and the 
only names on the back of it were Priddle and Holloway; and the Grand Jury, on its be- 
ing proved to them that theſe two perſons had been convicted of conſpiracy, applied 
to the Court at the Old Bailey in October ſeſſions 1788; the Court told them, that they 
onght not to find the bill on ſuch teſtimony alone ; for having been convicted of an 
infamous crime, their competegey was deſtroyed, MS, N 0 
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As to THE ELEVENTH GENERAL POINT, viz, In what 
caſes an indictment may be quaſhed. | 


Se. 145. I take it to be (a) ſettled, that by the common | 
law the Court may, in diſcretion, quaſh any indictment, for () + 88. Tr. 
any ſuch inſufficiency, either in the caption, or the body of it, 3 1 PE 
as will make any judgment whatſoever, given upon any part 245. 


of it againſt the defendant, erroneous. 2. Keble 128. 
1. Keble 45. 


1 3 ., Cro. Car. 58 
Yet it ſeems, that Judges are in no caſe bound, ex debito PaHν = wg 


juſtitiæ, to quaſh an indictment, but may oblige the de- Salkeld 372. 
fendant either to plead or to demur to it. And this they 4. St. Tr. 134. 
generally do where it is for a crime of an enormous or pub- Stra. 602. 
lick nature, as perjury, forgery, ſedition, nuſances to the roy and 
highways, and other offences of the like nature. — „ 


158. 161. Burrow 1127. 1129. 2116. 1, Wilſon 32 5. 


Neither will the Court quaſh an indictment removed by 
certzorari, if a recognizance for the trial of it hath been for- 


feited (25). 


(25) Between quaſhing indictments and arreſting the judgment, quaſhing is the 
ſtrongeſt way; becauſe they muſt be very groſsly bad to have the Court to deftroy 
them at once. 1. Black. 295. Even on the part of a proſecutor, the Court will ſce 
that no miſchief or oppreſſion enſues, and will impoſe terms before they grant leave to 
quaſh an indiftment, 1. Black. 461. Vide Douglas 239. 3. Burrow 1468. For 
although it is frequently done, Foſ. rog. Cro, Car. 147. yet it is by no means of 
courſe, Strange 946. But the reaſon of not quaſhing on motion, but leaving the 
party to demur, docs not hold where the objection is to the juriſdiction of the Court 
that has undertaken to proceed. 1. Burr. 389,—For a detail of caſes from the modern 
Reporters, in which the Court will or will not quaſh indiA ments, vide 3. Bac. Abr. 116. 
and 3. Comyn's Digeſt, p. 508. to 510. [H] 


Sect. 147. Alſo it is enacted by 7. Will. 3. c. 3. That How excep- 
« no indictment for high treaſon, or miſpriſion thereof m fer 
« (except only indictments for counterfeiting the king's jugh treaſon 
coin, ſeal, ſign or ſignet), nor any proceſs or return ſhall be taken. 
** thereupon, ſhall be quaſhed on the motion of the wr 
« ſoner, or his counſel, for miſwriting, miſ-ſpelling, falſe 
« or improper Latin, unleſs exception concerning the ſame 
be taken and made in the reſpective court where ſuch 
« trial ſhall he, by the priſoner, or his counſel aſſigned, be- 
fore any evidence given in open court upon ſuch indic- 
% ment; nor ſhall any ſuch nuſ-writing, miſ-ſpelling, falſe 
or improper Latin, after conviction on ſuch indictment, 
be any cauſe to ſtay or arreſt judgment thereupon : But 
* nevertheleſs, any judgment given upon ſuch indictment 
** ſhall and may be liable to be reverſed upon a writ of error, 
in the ſame manner, and no other, than as if this act had 
not been made.” 


Sect. 148. It hath been ſettled (c) in the conſtruction of () Rook. 
22 that no ſuch exception can be taken, after plea "_— 8 
: 4. St. Tr. 
tans ed 8 2 Sec. 673. to 678. 
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(a) 1, Sid. 34. Sed, 149. It is ſaid (a) in Siderfin's Reports, that the 
£52: 14% Court never (2) quaſheth an information exhibited by a 
8 common perſon, but that it will quaſh an information ex- 
Andrews 174. hibited by the attorney-general, or by the maſter of the 
216. crown office, upon motion, if there be cauſe : But this was 
(5) r. Keble denied in one (c) Nixon's Caſe, wherein the Court ſeemed to 
(Sher v. be agreed, that they never have, or will quaſh any informa- 
Nixon, Trin. tion whatſoever. 

6. Geo. 1. | 

ͤͤtrange 185. Burrow 38 5. B. R. H. 365. Vide Douglas 239. Salkeld 372. 


As to THE TWELFTH GENERAL POINT of this chapter, 
viz, What may be pleaded to an indictment, and in what 
manner. 7 | 


. Se#. 150. Having already ſhewn in this chapter how a 
(4) Sup. f.25. defendant may plead (4) to an indictment, that the indictors 
were returned contrary to the purview of 11. Hen. 4. c. 9. 
(z) Sup. 1. 7% and having alſo (e) own, how he may plead a KISS 
Vic c. 24. mer, or wrongful addition; and intending in the following 
f. 103. part of the book to ſhew, how he may plead a former ac- 
quittal, conviction or attainder, or a pardon, or other ſpe- 
clal plea, or the general iſſue; I ſhall in this place only 
take notice, that the defendant may plead any plea in abate- 
ment of an indictment of felony ; and alfo plead over in bar, 
tf) Finch 38e. and take (/) the general iſſue alſo, in the fame manner as an 
Suramary202. appellee may do, as hath been more fully ſhewn Ch. 23. 


249. 254. 2 
505 Hale 249. Sect. 127. 138. 


4. Comm. 332. 


C HA P- 


Ch. 26; | | 
CHAPTER THE TWENTY-SIXTH, 
Or INFORMATION. 


INFORMATIONS are of two kinds. FIRST, Such as are 
merely at the ſuit of the king. SEconDLY, Such as are 
partly at the fuit of the king, and partly at the ſuit of the 


party. 


For the hetter underſtanding of the firſt of theſe, I ſhall 
endeavour to ſhew, a 


1. In what caſes Informations at the ſuit of the king will lie. 


2. What ought to be the form of Informations at the ſuit 
of the king. | | 


3. How the law concerning them hath been altered by 
ſtatute. | 


As to the FIRST POINT, viz. In what caſes ſuch infor- 
mations at the ſuit of the king will lie. 


$22. 1. It hath been holden, that THE KING ſhall put 
ſ f. 0 incipall (a Thelo. b. t. 
no (a) one to anſwer for a wrong done principally to ano- 3 
ther, without an indictment or preſentment, but that he may ,, + 3 
do it for a wrong done principally to himſelf. Finch 336. 


But I do not find this diſtinction confirmed by experi- (pre. 4. & 5 
ence; for it is every day's practice, agreeable to numberleſs Wil. & Ma. 
precedents, to proceed by way of INFORMATION, either in Infra, ſ. 5. 
the name of the attorney- general, or of the maſter of the crawn . — 116. 

. k )Shower1 10, 
office, for offences of the former kind; as for (4) batteries, ; $igerfingz:. 
(e) cheats, ſeducing (4) a young man or woman from their 3. Modern go. 
parents in order to marry them againſt their conſent, or for Skinner 108. 
any other wicked purpoſe ; ſpiriting (e) away a child to the E 
plantations ; reſcuing (/) perſons from legal arreſts; (g) 3 
perjuries, and ſubornations thereof; (5) forgeries ; conſpi- 1. Levinz 237. 
racies, whether to accuſe (1) an innocent perſon, or to im- 1. Siderfinzsz. 
poveriſh (&) a certain ſet of lawful traders, &c. or to (/) 3 
procure a verdict to be unlawfully given, by cauſing per- Carthes, 8 
ſons bribed for the purpoſe to be ſworn on a tales; and but no dg. 
other ſuch like crimes done principally to a private perſon, ment was giv- 


as well as for offences done principally to the king, as for 2 — 
Inner. 


2. Keble 432. () Raym. 474. Skinner 47. 1. Black. 336. (%) Raym. 231. 
Shower 109. 113. C. Car. 579. (g) Raymond 202. f. Mud. 342. 7. Mod. 100. 
Salkeld 78. () Shower 111. ) Raymond 47. (4) z. Sid. 174. (0 See precedent 


1. Saunders 300, 301. : 
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(a) Raymond (a) libels, (1) ſeditious words, (5) riots, falſe news, (c) 
5 extortions, nuſances, as in not (4) repairing highways, or 
Shower 118, bſtructi Rl a 3 & 

119, . | obſtructing (e) them, or ſtopping (/) a common river, &c. 
Carthew 4. contempts, as in departing (g) from the parliament without 
1. Black. 269. the king's licence, diſobcying (5) his writs, uttering (i) 
$10. money without his authority, eſcaping () from a legal im- 


"> £ 5 f 
+26 No poet on a proſecution for a contempt, neglecting to 
muſt be eep watch and ward, abuſing (/) the king's commiſſion to 


14 days notice the oppreſſion of the ſubje&, making a return to a manda- 
of trial. mus of matters (m) known to be falſe ; and in general, any 
ogg 3:7, Other offences againſt the publick good, or againſt the firſt 
ho and obvious principles of juitice and common honeſty. 

C. Car. 282. 
Show. 106. Skinner 1716. (e Ravm. 216. Carthew 226, Bun. 311. (a4) Ray. 
mond 38.3. Shower 110. 116. 1. Siderfin 140. (-) Shower 112. 116, //) Shower 
114. 118. (g) Ibid. (% C. Car. 253. ( Raymond 185. (4) C. Car. 209. 
(/) Shower 116. (m) Salxeld 374. 


Shower 11. . See. 2. Allo it ſeems, that of common right ſuch an 
115, 116, 117, information, or an action in the nature thereof, may be 
3. Modern 12. brought for offences againſt ſtatutes, whether they be men- 
2. Andr. 128. tioned by fuch ſtatutes or not, unleſs other methods of pro- 
ry xls ceeding Le particularly appointed, by which all others are 
Vide 3. Leon, impliedly excluded. | | 
237. & ſup. 

c. 25. ſ. 4. 2. Andrews 127, 128. 


Vide Shower Se. 3. But I do not find it any where holden, that ſuch 
109, 170 - an information will lie for any capital crime, or for miſ- 
42+ Hale 0 157. . 

| priſion of treaſon. | 
As to THE SECOND POINT, viz. What ought to be the 
form of ſuch information. 


Sc. 4. Having already, in the chapter of [mpr1eTMENTS, 

incidentally ſhewn the principal points relating to this matter, 1 

thall only take notice in this place, that, ſeeing AN 1NFoR- 

MATION differs from AN INDICTMENT in little more than 

this, that the one is found by the oaths of twelve men, and 

the other is not.ſo found, but is only the allegation of the 

: Black. gz, Officer who exhibits it, whatfoever certainty is requiſite in 

an indictment, the ſame at leaſt is neceſſary alſo in an in- 

formation, and conſequently, as all the material parts of the 

crime muſt be preciſely found in the one, ſo muſt they be 

„ preciſely alledged in the other, and not by way of (a) ar- 
" gument or recital. 


Yet it hath been adjudged, that where an information of 


perjury was drawn in this manner, © Aemorandum quod A. B. 
Ke. 


— ov 


le 


* „ 
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„ &c. dat Curie hic intelligi et informari quod Termine ſancti 

« Hiil', &c. in rotulis continetur fic, v12: that ſuch an actiof Vide Strange 
* was brought, and a trial had tliereon, &c. Et quod the ““. 

« defendant, at ſuch trial, took ſuch an carh; which was 

& falſe,” &c. without adding before ſuch mention of the 

falſe oath, * et ulteritis dat Cur. hic intelligi;“ꝰ yet by reaſon of 

the late precedents the information is as (a) ſufficient, at (a) Raym. 
leaſt after verdict, as if thoſe words had been added. It 34, 35- 
muſt be confeſſed, that this is the moſt reaſonable conſtruc- Hd. Kaym. 
tion, for how can it be intended that It could be contained 37** 

in the record of the trial, that ſuch an oath was taken at it, 


or that it was falſe ? 


As to THE THIRD POINT, vix. How the law concerning 
ſuch informations hath been alteted by ſtatute. 


Se. 5. It is recited by 4. & 5. Will. and Mary, c. 18. The maſter of 


© That divers malicious and contentious perſons had more the crown of- 
of late, than in times paſt, procured to be exhibited and fice ſhall not 


proſecuted informations in their Majeſties court of king's 1 2 


bench at Veſiminſler, againſt perſons in all the counties of Athout leave 


| 1 for treſpaſſes, batteries, and other miſdemeanors, of the Court, 


and after the parties ſo informed againſt had appeared to 

ſuch informations, and pleaded to iſſue, the informers had 

very ſeldom proceeded any further, whereby the perſon fa 

informed againſt had been put to great charges ia their de- 

fence ; and although at the trials of ſueh informations ver- 

dis had been given for them, or a nelle proſequi entered 

againſt them, they had no remedy for obtaining coſts 

againſt ſuch informers.” And theteupon it is enacted, 

« That the clerk of the crowi, in the ſaid court of king's ,, Black. 342 
« bench, for the time being, ſhall not without expreſs B. R. H. 247. 
& order, to be given by the ſaid Court, in open court, ex- 

© hibit, receive, or ſile any information for any of the cauſes 

& aforeſaid.” 


And by 4. arid 5. William and Mary, c. 11.“ The No proceſs 
* ſaid clerk ſhall not iſſue out any proceſs thereupon, ſhall ifſue on 
„ before he ſhall have taken, or ſhall have deliver6d an informa- 
* to him a recognizance from the perſon or perſons hom On 
& procuring ſuch information to be exhibited, with the 57... to pro- 
*© place of his, her, or their abode, title or profeſſion, to be feeute it with 
ce entered to the perſon or perſons againſt whom ſuch in- effect. 

& formation or informations, is or are to be exhibited, in 
the penalty of twenty pounds, that he, ſhe, or they will 
c effetually proſecute ſucli information or informations, 
and abide by, and obſerve ſuch orders as the ſaid Court 
& ſhall direct; which recognizance the faid clerk of the 
* crown, and alſo every juſtice of the peace of any county, 

G 4 | « city, 
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« city, franchiſe, or town corporate (where the cauſe of 
« any information ſhall ariſe), are by the ſame ſtatute im- 
«© powered to take.“ | 


Recognizance And by 4. and 5. Will. and Mary, c. 18. it is further 
to be filed, enacted, That after the taking thereof by the ſaid clerk 
& of the crown, or the receipt thereof from any juſtice 
« of the peace, the ſaid clerk of the crown ſhall make 
an entry thereof upon record, and ſhall file a memo- 
„ randum thereof in ſome publick place in his office, that 
all perſons may reſort thereunto without fec.“ | 


And by 4. and 5. William and Mary, c. 18. it is fur- 
Defendants Ther enacted, ** "That in caſe any perſon or perſons againſt 
entitled to „ whom any information or informations for the cauſes 
naar wma * aforeſaid, or any of them, ſhall be exhibited, ſhall 
pou” de appear thercunto, and plead to iſſue, and that the 
« proſecutor or proſecutors of ſuch information or infor- 
* mations, ſhall not at his and their own proper coſts and 
& charges, within one whole year next after iffue joined 
ce therein, procure the ſame to be tried; or if upon ſuch 
trial a verdict paſs for the defendant or defendarits, or in 
© caſe the fame inſormer or informers procure a % 77 
© ui to be entered; then, in any of the ſaid caſes, the ſaid 
court of king's bench is authorized to award the ſaid 
« detendant or defendants, his, her, or their coſts, unleſs 
ce the Judge, before whom ſuch information ſhall be tried, 
© ſhall at the trial of ſuch information, in open court, cer- 
<« tify upon record, that there was reaſonable cauſe for ex- 
„ hibiting fuch information.” 


Stra. 1131. 


1 And by 4. and 5. Will. and Mary, c. 18. it is further 
— ter enacted, “ I hat in caſe the ſaid informer or intormers ſhall 
« not within three months next after the ſaid coſts taxed, 


coſts. 
« and demand made thereof, pay to the ſaid defendant or 
6 defendants the ſaid coſts, then the ſaid defendant and 
« defendant ſhall have the benefit of the ſaid recognizance, 
« to compel them thercunto.“ 

The Attorney Seti. 6. But by 4. and 5. Will. and Mary, c. 18. it is 


General not provided, That nothing hereof ſhall extend, or be con- 
reſtrained by & ſtrued to extend, to any other information than ſuch as 
this act from ce ſhall be exhibited in the name of their Majeſties Coroner, 
filing INFOR- 4 or Aitorney, in the court of king's bench, for the time being, 


MATIONS er . 
#ficio. & commonly called thc maſter of the crown-office.” 


From whence it follows, that informations exhibited by 
THE ATTORNEY-CENERAL remain as they were at the 
common law. 


For 
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For the better underſtanding this ſtatute, I ſhall endeavour 
to ſhew, 


1. In what caſes the Court will order an information to 
be filed. 


2. How the party may be relieved againſt proceſs iſſued 
againit him, before any recognizance given. 


2- Where the defendant ſhall have coſts. 
4. Whether it extends to all kinds of informations. 


As to the firſt particular, v/z. In what caſes the Court 
will order an information to be filed. f 
Sed. 7. It ſeems to have been the general practice not to 
make ſuch an erder, without firſt mak ing a rule upon the... 
g : aw of N 
perſon complained of to ſhew cauſe to the contrary ; which 5.1 215. 
rule is never granted, but upon motion madge 1n open court, 
and grounded upon affidavit of ſome miſdemeanor, which if 
true, doth either for its enormity or dangerous tendency, 
or other ſuch like circumſtances, ſeem proper for the moſt 
publick proſecution. And if the perſon upon whom ſuch 
rule is made, having been perſonally ſerved with it, do not, 
at the day given him for that purpoſe, give the Court good 
ſatisfaction, by affidavit, that there is no reaſonable cauſe 
for the proſecution, the Court generally grants the in- 
formation; and ſometimes upon {ſpecial circumſtances, 
will grant it againft thoſe who cannot be perſonally 'a) 
ſerved with ſuch rule, as if they purpoſely abſent them!clves, E 543. 
&c. N. II. 271. 


Se. 8. But if the party on whom ſuch rule is made, 
ſnew to the Court a reaſonable cauſe againit ſuch proſe- 
cution ; as that he has been before 4::4 for the ſame 
cauſe, and acquitted ; or that the intent of the (5) pro- (5)C. Jace: fe. 
ſecution is to try a civil right, as the title to land, &c. 4, But. 1963. 
which is not yet determined; or that the complaint is ; H. re 

2 . N. II. 241. 
trifling, vexatious, or oppreſſive (1), the Court will not | 
grant the information, unleſs there be ſame particular and 
extraordinary circumſtances in the caſe ; the determination 
whereof being wholly left to the difcretion of the Court, 
cannot well come under any certain ſtated rules. 


(1) A party applying for an information muſt waive his right of action; but if the 


Court on hearing the whole matter are of opinion that it is a. proper ſubje& for an 
action, they may give the party leave to bring it, Rex v. Sharren, 1. Term 


Rep. 198. 
THe 
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+ Cect. . Tue Cour will not grant an information againſt 

(a) 1. Black. 4 fr ivate perſon for reading a pretended proclamation (a). Nor 
7; Black. Againſt a huſband for endeavouring to retake his wife ery 
Rep. 18. to articles of ſeparation (3). Nor againſt perſons who aſ- 
(c) 1. Black. ſemble with a lawful defign, notwithſtanding ſome unlawful 
Rep. 48. and irregular acts enſue (c). Nor againſt juſtices acting 
Ris improperly in their publick capacity, unleſs flagrant proof 
ee 785. of e e appears (4). Nor againſt minifters for con- 
rief-money (e). Nor for bribing eletors (f). 

Black. Rep. Nor for a perjured intruſion to a living, upon an affidavit 
Bau las 880, that it was ſimoniacal (). Nor for a libel if it appear to 
* Re be true (Y). Nor for offences committed upon the high 
652. ſeas (i). Nor againſt a diſſenter for refuſing the office of 
Ce)St.Tr.113. ſheriff (T). Nor againſt an offender, although the penalty 
Black. Rep. of the offence is veſted in the Crown (J). Nor for words 
5 Black. ſpoken of a juſtice in his publick character (n). Nor for 
. 541. attempting ſubornation (2). Nor for ſending a challenge, 
4 Str. 0. if the informant Jad previouſly imparted a challenge (9). 
( Str. 498. Nor in favour of one cheat againſt another cheat (p). Nor 
il 284. for a general charge of extortion (). Nor for ſtriking a 
4 Bac. Ab.. Magiſtrate in the execution of his office, if the magiſtrate 
475. ſtruck firſt (r). Nor for an offence againſt a private ſta- 
() 2.Str. 918. tute (s). Nor if a civil ſuit is depending upon the ſame 
(#) 2. Stra. ſubject (2). Nor againſt the members of a corporation for a 


1 Wi xs, mMilapplication of the corporation money (4). Nor againſt 
(!) z. Stra. 2 magiſtrate for having improperly convicted a perſon, un- 
1234. leſs the party complaining make an exculpatory affidavit (v). 
( 2. Stra. And in general the diſcretion of the Court in granting an 
1157: pi information is guided by the merits of the perſon applying; 


(*/ * by the time of the application; by the nature of the caſe; and 
(-) Burr. 316. by the conſequences which may poſſibly reſult from the 
402. granting it (w), _ 

() Burr. 548. 

(4) Strange 999. (r) B. R. H. 240. (5) Burr. 385, (t) B. R. H. 241. (2) Black. 
542. (v) Rex v. Watſon, 2. Term. Rep. 199. (%) Rex v. Webſter 3. Term Rep. 388. 


Tur CoukT will grant an information fot reproaching 
(x)Carth. 14. the office of magiſtracy, or defaming the character of ma- 
Cy) 2. Str. giſtrates (x). For taking away a young woman from her 
1107. guardian, although chancery has committed the offender for 
Andr. => a contempt (y). Or from her putative father (z). For not 
>: fy te. examining evidence upon oath under a reference and rule 
(aa) 1. Wilſ. of court (aa). Or for demanding a ſhilling, by a juſtice, 
7 to diſcharge his warrant, and committing the party for 
(%) 1. Will. not paying it (45). For ſeducing a man to marry a pauper 
() 1. Wilt, in order to exonerate the pariſh (cc). For ſeducinga woman, 
41 habituated to drinking, to make her will (dd). For volun- 


(4d) a. Burr. tarily abſenting, by a juſtice, from ſeſſions (ee), For re- 
£099. fuſing 
(ec) i. Str. 21. 


kd . 2 3 - 
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fuſing to put an act in execution (a). For bribing perſons (a) 1. Str. 
to vote at corporation elections (%. For publiſhing an #7 


obſcene book (c). For blaſphemy (4). For unduly diſ- 1 


charging a debtor by judges of an inferior court (e). For (c) Str. 388. 


refuſing, by the captain, to let the coroner come on board a (4) Str. 834. 
man of war (J). For keeping great quantities of gunpow- &) 1 135. 
der (g). For a juſtice making order of removal and not ys 
ſummoning the party (Y). For impreſſing a captain as a () Andr. 238. 
common ſeaman maliciouſly (i). For ſpeaking treaſonable (/) 1. Black. 
words, although the offender has been previouſly puniſhed ; 19. 
viz. in an academical way, by the vice-chancellor (). For (#) 1. Black. 
contriving the eſcape of French priſoners (/). For giving (0 1. Black. 
a ludicrous account of a marriage between an actreſs and a 266. 
married man (m). For contriving pretended converſations 

with a ghoſt with intention to accuſe another of having (% 1. Blacks 
murdered the body of the diſturbed ſpirit (2). For pro- (27. Black 
curing a female apprentice to be aſſigned, though with her 392. 4 
own conſent, to another, for the purpoſes of proſtitution (o). (9) 1. Black. 
Againſt a juſtice of peace as well for granting as for re- 439: 


fuſing an ale licence improperly (p). Againſt a juſtice of the (%) Rex v. 


peace who from illegal and corrupt motives diſcharges the Holland 
perſon committed by another magiſtrate under the vagrant , Term Rep. 
act (). For entering libellous refleftions in the books of (%) Rex v. 

a corporation reſpecting the adminiſtration of juſtice in a Brooke 
cauſe in which the corporation were party (7). Againſt a 2. Term Rep, 
perſon whoſe trial is coming on at the aſſizes for diſtributing SR 5 
hand- bills in the aſſize town, vindicating his conduct and 2 : 


reflecting on the proſecutors (5). 2. Term Rep. 


. 


199. 
(s) Rex v. Jolliffe 4. Term Rep. 285. 


As to the ſecond particular, viz. How the party may be 
relieved againſt proceſs iſſued againſt him, before any recog- 
nizance given according to the ſtatute. 


Scet. 10. It ſeems that he may move the Court (:) to ſet () Salk. 376. 


it aſide, as having iſſued contrary to the directions of the 3; Lilly 61. 
ſtatute Hardw. 217. 
: Strange 1042. 


As to the third particular, viz, Where the defendant ſhall 
have coſts] ſhall obſerve, - | 


FIRST, That if the information be tried at bar, the de- 
fendant can have no coſts within this ſtatute ; for the words 
are, (u) that the Court is authoriſed to award coſts, &c. (. A e 
Ale 41 
reſly 47. Strange 1131. $74. 33. 1069, 1939. 1042. 1. Black. 356. 1. Wilſon 264, 
139. 3- Com. Dig. 517. Comb. 345. 223. Douglas 314. 3. Black. 1305. Salk. 
193. Bull. N. P. 333. 211. Bunbury go. B. R. H. 247. Sayer's Law of Coſts 290. 
| „ unleſs 
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Or INFORMATION. Rx. 2. 


“ unleſs the Judge before whom the information ſhall be 


. © tried, ſhall at the trial, in open court, certify upon record; 


{a) Salkeld 
1945 
2. Wilſon 21s 


(4) Reg. v. 
Davis, adj. 
Mich. 10, 
Anne, and al- 
10 Stra. 1131. 
ex v. Wood- 
fall, vide 
2. Chan.Caſe 
191. 


Vide 19. Geo. 
2. c. 34. for 
colts reſpect- 
ing ſmuggling 
informations, 
and alſo 4. Geo. 
* © 15. 


v. Burr. 1817. 
1319. 

Rex v. File- 
woad, 2. Term 
Rep. 145. 


& that there was a reaſonable cauſe for exhibiting ſuch in 
formation; which is moſt naturally to be underſtood of 
a trial at w/7 privs ; and it would be abfurd to ſuppoſe, 
that the ſtatute intended that the Juſtices of the king's bench, 
at a trial before themſel ves, ſhould make a certificate to them- 
ſelves : To which may be added, that where a cauſe is of 
ſuch conſequence as to be tried at the bar, it may reaſon- 
ably be intended to be out of the purview of the ſtatute, 
which was chiefly defigned againſt trifling and vexatious pro- 
fecutions. 


Sect. 11. SECONDLY, That if there be ſeveral defendants, 
and any one of them found guilty, thoſe who are acquitted 
cannot have (a) coſts within this ſtatute; and this is agree- 
able to the conſtruction made of the ſtatutes which give coſts 
to defendants in civil actions, by force whereof no defendant 
in ſuch like caſe could recover coſts before the ſtatute of 


8. & 9. Will. c. 10. 


Sect. 12. THIRDLY, That it hath been adjudged in the 
conſtruction of theſe words, « The court of king's bench is 
« authorized to award to the defendant his coſts, where the 
„ Judge who tries an information does not at ſuch trial 
« certify, that there was a reaſonable cauſe for the informa- 
« tion (5), that the ſaid Court is bound of right, in 
every ſuch caſe, to award them, whether the acquittal were 
upon the merits, or only from a ſlip in point of form, 
and howlſoever notorious the offence might be; for where 
a Court is authoriſed by ſtatute to do a matter of juſ- 
tice to the party, upon certain circumſtances, it has no 
diſcretionary power of conſidering whether it ought to do 
it, or not, when a caſe appears to be within thoſe circum- 


ſtances. | 


To which may be added, that the ſtatute, being general as 
to all caſes wherein the Judge who trics the information 
doth not certify a reaſonable cauſe, ſcems to imply, that it 
{hall be left to ſuch Judge only for this purpote, to conſider 
whether the proſecution were reaſonable or not; and it is the 


proſecutor's folly not to apply to him. 


+ FIFTHLY, That incaſe the defendant be acquitted on an 
information, he 1s not intitled to coſts beyond the extent of 
the recognizance entered into by the proſecutor, which is 
limited by the ſtatute to Twenty Pounds. 


StxXTHLY, 


Cu. ab. Or IN FORMATION. 93 


+ $1xTHLY, That the Court will not (on motion} com- Rexv. Brooke, 
pel the proſecutor of an information to give ſecurity tor the 2. Term Rep. 
cofts, in caſe the defendant ſhould be acquitted, over and“ 
above the recognizance in Twenty Pounds required by the 
ſtatute 4. & 5. Will. and Mary, c. . ſ. 


+ SEVEN THL, That the proſecutor of an information for Comb. 225. 

a miſdemeanor ſhall pay coſts for not proceeding to trial oy * 

urſuant to notice, notwithſtanding iſſue may not have been B. _— = 
joincda twelvemonth. But the liability of a proſecutor of ; Burr. 1894. 
an information to pay coſts for not going on to trial, muſt be 1. Black. Rep. 
underſtood to relate only to cates where the proſecution is car- 356. 

ried on entirely at the inſtance of a private individual; for if Bac. E. 
the king's name be more than barely made uſe of, then the 

general rule, that the Crown neither pays nor receives coſts, 


attaches. 


+ EI6HTHLY, That under the ſtatute of 4. & 5. Will. and Rex v. Cham- 
Mary, c. 11. ſ. 3. the repreſentatives of the proſecutor are berlain, 
entitled to the coſts taxed during his life, though no perſonal og ** 
demand was ever made by him; for though it takes away 
the remedy by Attachment it does not affect the debt, and 
when coſts are taxed they become a debt. But where a rule 
had been made for the proſecutor of an information to pay 
colts for not proceeding to trial purſuant to notice, it was 2. Stra. 374. 
held that the executor of the defendant (who died after the 
making of the rule, but before the coſts were taxed) was Hullock 7 
not entitled to them; nor would he have been liable if the 


teſtator had been ruled to pay them. 


+ Nix THL x, that upon ſhewing cauſe againſt a rule for Rex v. Mor- 
filing informations againſt two perſons, the one for ſending, gan, Douglas 
the other for carrying a challenge, the Court will, if the 314. 
circumſtances of the caſe be not very bad, diſcharge the rule 
on the defendant's paying the proſecutor's coſts. 


+ TENTHLY, That if it appear upon ſhewing cauſe againſt Rex v. Cox. 
a rule for filing an information againſt a juſtice of 2. Burr. 785. 
peace for a miſdemeanor in his office, that he has acted Rexv.Palmer, 
rightly and without corrupt motives, the Court will diſ- 2; Burr. 1162, 
charge the rule with coſts : But if it appear that the juſtice yy... 
. « : g gaton, 
acted irregularly, though without any bad, oppreſſive, or in- 3. Burr. 1683, 
jurious intention, the Court will ditcharge the information, Rex v. Field. 


but without cofts, ing, 2, Burr, 
h tet Tae 722. 
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CHAPTER THE TWENTY-sSIXTH. 


CONTINUED, 


Or INFORMATION. 
IN THE MATURE 


oF 


QUO WARRANTO. 


A® to the fourth particular, viz. Whether the beforemen- 
tioned ſtatute 3. & 4. Will. and Mary, c. 18. extends-to 
all kinds of information. 


Sec. 13. It ſeems clear, that this ſtatute extends to all Finch 322, 
informations whatſoever exhibited by the maſter of THE 2. Inſt. 282. 
CROWN OFFICE. And though it may be objected, that an 495- 
information in the nature of a Jo Warranto, being a proper 8 Salk. 374. 
means to try a right, is not within the meaning of the ſta- EA Rains 
tute ; which mentioning treſpaſles, batteries, and other miſ- 426. 
demeanors, may he reaſonably conſtrued to intend ſuch Strange 1043. 
other miſdemeanors only as are of an inferior nature, like to Bul- N. P. 
thoſe ſpecified, which are generally wrangling and frivo- 1. Com. 48 1 
lous ones; yet ſeeing this is a remedial law, and therefore 3. Com. 263. 
ought to be largely conſtrued, and that ſuch information may 4. Com. 307. 
be as vexatious as any others, and always ſuppoſes a uſurpation 1. Black. 34. 
of ſome franchiſe, and every fuch — is certainly a * $4.4 
miſdemeanor, it hath been ſettled that this ſtatute doth ex- 1. wilt, 244. 


tend to them. 


Sect. 14. But when the offices ſo uſurped were annual 
offices, it was found very difficult and oftentimes impractica- 
ble by the laws in being to bring toa trial and determination 
the right of ſuch perſons to the ſaid offices within the 
compaſs of the year. And when the offices were not annual, 
divers acts prejudicial to the good order of ſuch cities were 
done before the right could be determined. It is therefore 
enacted by 9. Ann, c. 20. © That in caſe any perſon or Burr. 402. 


*« perſons ſhall uſurp, intrude into, or unlawfully hold and 575: $09: 


: : 1564. 1963. 
2072. 2024. 2120, 2147, 2143+ 2377+ 2523. Black. 95. Coke's Ent. 527. Salkeld 374 


« gxecuts 


See 1. Geo. 
1. ſt. 2. c. 13. 
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execute the office or franchiſe of mayor, bailiff, portreeve, 
or other office within a city, town corporate, borough, or 
place in England or Males, it ſhall and may be lawful, 
to and for the proper* officer of the court of queen's 
bench, the court of ſeſſions of counties palatine, or the 
court of grand ſeſſions in Wales, with the leave of the 
ſaid courts reſpectively, to exhibit one or more informa- 
tion or informations, in the nature of 2 9% warrants, at 
the relation of any perſon or perſons deſiring to ſue or 
proſecute the ſame, and who ſhall be mentioned in ſuch 
information or informations to be the relator or relators 
againſt ſuch perſon'or perſons ſo uſurping, intruding into, 
or unlawfully holding and executing any of the ſaid of- 
fices or franchiſes, and to proceed therein in ſuch man- 
ner as is uſual in caſes of informations in the nature ot 
a quo warrants.” | | 


And by q. Ann. c. 20. If it ſhall appear to the faid re- 
ſpective courts, that the ſeveral rights of divers perſons 
to the ſaid offices or franchiſes may properly be deter- 
mined on one information, it ſhall and may be lawfu, 
for the ſaid reſpective Courts to give leave to exhibit one 
ſuch information againſt ſeveral perſons, in order to try 
their reſpective rights toſuch offices or franchiſes. 


And by 9. Ann. c. 20.“ Such perſon or perſons againſt 
which ſuch information or informations in the nature 
of a gu warrants ſhall be ſued or proſecuted, ſhall appear 
and plead as af the ſame Term or ſeſſions in which the ſaid 
information or informations ſhall be filed, unleſs the 
Court, where ſuch informations ſhall be filed, ſhall give 
further time (1) to ſuch perſon or perſons againſt whom 
{uch information thall be exhibited, to plead. 


() After the rules are made abfolute againſt divers defendants, the Court may di- 
rect that there ſhall be only one information againſt all. Burr. 573. 1220, Vide 


Cop. 459. 


4 * 
«6 


40 


cc 
66 
«6 


And by 9g. Ann. c. 20. © Such perſon or perſons who 
{hall ſue or proſecute ſuch information or informations w2 
the nature of a quo warrants, ſhall proceed thercupon with 
the moſt convenient ſpeed that may be.“ 


Sec. 15. And by g. Ann. c. 20. it is further enacted and 

declared, That in cate any perſon or perſons, againſt whom 

any information or informations, in the nature of a qus 

warrants, ſhall, in any of the ſaid caſes, he exhibited in any of 

the ſaid courts, ſhall be found or adjudged guilty of an ufur- 
66 p 

pation, 


* LAH ih an 
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© pation, or intruſion into, or unlawfully holding and exe- 
cuting any of the ſaid offices or franchiſes, it ſhall and 
« may be lawful to and for the faid courts reſpectively, as 
„well to give judgment of outer againſt ſuch perſon or 
*« perſons, of and from any of the faid offices or franchiſes, 
<« as to fine ſuch perton or perſons reſpectively for his or 
+ their uſurping, intruding into, or unlawfully holding and (3) f. Cem. 


« executing any of the ſad offices and franchiſe, &c. (8). Dig. 389. 
| 2. Modern? 24. 


Str. 532. 952. Burr. 2277. 2143. 4. Modern 38. Rex v. Ponſonby 25. Geo. 2. 
Queen v. Blagden, B. R. H. 248. Sayer's Law of Colts 293. 


« And by 9. Ann. c. 26.1. 5. it ſhall and may he lawful to 
« and for the ſaid courts reſpectively to give judgment that 
« the relator or relators, in ſuch information named, ſhall 
« recover his or their coſts of ſuch proſecution : and if 
judgment ſhall be given for the defendant or defendants 
„ in tuch information, he or they, for whom ſuch judg- 
© ment ſhall be given, ſhall recover his or their coſts 
« therein expended againſt ſuch relator or relators, ſuch 
© colts to be levied by a capias ad ſatisfaciendumy fiert 
& facias, or clegit.” 


Seck. 16. And by 9. Ann. c. 20. ſ. 7. © the ſtatute 
« for the amendment (9) of the law, and all the ſtatutes of 
0 jeofails, (10) ſhall be extended to informations in na- (9) 17. Hen. 
« ture of a quo warrants, and proceedings thereon, for any (10) . Ea, 


« of the matters in the ſaid act mentioned.“ 26. 6 
; 9. Hen. 5. c. 4. 


4. Ten. 4. c. 3. 8. Hen. 6. c. 12. & 15, 32. Hen. 8. c. 30. 18. Eliz. c. 14. 21. Jac. 
1. c. 13. 16. & 17. Car. 2. c. 8. (ſtyled in 1. Ventris too. an omnipotent act.) 
4. & 5. Ann. c. 16. 9. Ann c. 20. 5. Geo. 1. c. 13, Vide alſo 4. Com. 406. 
4. Burr. 1099. Str. 1011. Co. Lit. 260. Douglas 115. s 


Upon this ſtatute a rule was made to regulate the diſcre- See Winchel- 
tion of the Court, that after twenty years poſſeſſion of a ag; ee 
corporate franchiſe, no information in the nature of quo 06 dart 
warranto ſhould be granted to diſturb it; but that ſince _ Dicks 
that time each caſe ſtood on its own circumſtances; but en, 4. Term 
this being found too long a period, a new general rule was Rep. 282. 
made by the Court, that when a perſon had been in quiet 
poſſeſſion of a corporate franchiſe for fx years, they would 
not under any circumſtances ſuffer it to be diſturbed. But 
the legiſlature interpoſed ſoon afterwards, 

Frem theo 1ſt 

+ And now by 32. Geo. 3. c. 58. in order to ſecure the free- day of Vi- 
dom of election, and the quiet, good order and tranquillity of xy Term 
cities, boroughs, and towns corporate, IT Is ENACTED,** that . Coteus 
the defendant or defendants to anyinformation in the nature e 
of a que warrants, tor the exerciſe of any office or franchiſe Ke nature of 


«© 1n any city, borough, or town corporate, whether exhibited * WAITWNIOy 
or the £xcre 


ciſe of any offce, may plcad the holding it fix vears or more, &. 
Vor. IV. « with 
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'** with leave of the Court, or by his majeſty's attorney 
gene al, or other officer of the crown on behalf of his 
« majeſty, by virtue of any royal prerogative or otherwiſe, 
and each and every of them ſeverally and reſpectively to 
« plead, that he or they had firſt actually taken upon them- 
« ſelves, or held or executed the office or franchiſe which is 
„ the ſubje& of ſuch information, fix vears or more before 
« the exhibiting of ſuch information, fuch fix years to be 
© reckoned and computed from the day on which ſuch de- 
« fendant fo pleading was actually adnutted and ſworn into 
« {ſuch office or franchiſe; which pleaſhall and may be plead- 
© ed cither ſingly, or together with and beſides ſuch plea as 
« he or they might have lawfully pleaded before the paſſing 
* of this act, or ſuch ſeveral pleas as the Court on mo- 
tion ſhall allow; and if, upon the trial of ſuch infor- 
mation, the iſſue joined upon the plea aforeſaid thall be 
found for the defendant or defendants, or any of them, 
he or they ſhall he entitled to judgment, and to ſuch 
« and the like coſts as he or they would by law have 
been intitled to, if a verdi& and judgment had been 
6 _ for him or them upon the merits of his or their 
6« title.” | 


+ But by 32. Geo. 3. c. 58. ſ. 2. it is provided“ That in 
* every ſuch caſe the proſecutor of ſuch information may 
« reply to ſuch plea, any forfeiture, ſurrender, or avoidance, 
« by the defendant, of ſuch office or franchiſe happening 
« within {tx years before the exhibition of ſuch information, 
«« whereon the defendant may take iſſue, and ſhall be intitled 
© to coſts in manner aforeſaid,” 


+ And by 32. Geo. 3. c. 58.1. 3. it is further enacted, 
That if any perſon or perſons againſt whom any ſuch in- 
ce formation as aforeſaid ſhall be exhibited, ſhall derive title 
“ under an election, domination, fwearing into office, or 
« admiſſion by any perſon or perſons, the title of ſuch per- 
© fon or perſons againit whom ſuch information ſhall be ex- 
© hibirec, ſhall not be defcarcd or affected by reaſon or on ac- 
count of any defect in the title of ſuch perfon or per- 
© ſons fo electing, nominating, ſwearing into office, or ad- 
c mitting, in caſe ſuch perion or perſons under whom title 
« ſhall be derived as aforetaid was or were in exerciſe de 
&« facto of the franchiſe or office (in virtue of which he of 
« they ſo elected, nominated, ſworn in, or admitted) at a 
&« period fix years at leaſt previous to the time of filing tuch 
© information, and his or their title ſhall not have been 
8 by any legal procceding carried on with ef- 
8 


And 


Ch. 65. Or INFORMATION. 99 


+ And by 32. Geo. 3. c. 58. ſ. 4. it is further enacted, Officer having 
n a 3: . . the cuſtody of 
« That the mayor, bailiff, ſheriff, town clerk, or other eee en. 
e officer of any corporation, having the cuſtody of, or power 8 _ 
„over, the records of the ſame, hall, upon the demand of permit any 
« any perſon, being an officer or member of ſuch corpora- member 
« tion, on the payment of one ſhilling, permit ſuch perſon, 3 1 
on any day or days, except Chriſtmas day, Good Friday, and F. Ami 
an any aa Y$z EXCEP ſimas day, Ae of edmiſſion of 
e S:aday between the hours of nine in the morning and freem-a, &c. 
three in the afternoon, to inſpect the books and papers on penalty of 
„ wherein the admiſſion or ſwearing- in of the freemen, bur- 100l. 
&« geſſes, or other members or officers of ſuch corporation, 
&« ſhall be entered, and to have copies or minutes of the ad- 
© miſſion, or the entry of ſwearing-in of any one or more 
ot ſuch freemen, burgeſſes, or other memhers or officers, 
„upon paying ſixpence for every one hundred words for 
writing the ſame; and if ſuch mayor, bailiff, ſheriff, town 
* clerk, or other officer, ſhall refuſe or deny to any perſon, 
hereby intitled to demand it, the inſpection of ſuch books 
© or papers, or to have copies or minutes thereof as afore- 
« faid, ſuch mayor, bailiff, ſheriff, town clerk, or other of- 
« ficer ſhall, for every ſuch offence, forfeit and pay the ſum 
« of one hundred pounds, together with full coſts of ſuit, to 
him, her, or them, who ſhall inform and ſue for the ſame, 
te within one year after ſuch offence committed, by action of 
debt, bill, plaint, or information, in any of his majeſty's 
« courts of record at Veſtminſter, wherein no effoin, pro- 
e tection, wager of law, nor more than one imparlance, 
« ſhall be allowed.” | 


. Upon theſe ſtatutes the following particulars are remarka- 
le. 


+ FirsT, If a perſon in anſwer to a motion for an infor- 
mation % warranto can ſhew to the Court that his right 
to the franchiſe in queſtion has been already determined on a 
mandamus ; or that it hath been acquieſced (a) in for fix (ahr. Bur. 434. 
years; or that it depended on the right of thoſe who voted 12. Term Rep. 
for him, which hath not been yet tried; or that the fran- 2. 
chiſe no ways concerns the public (as all thoſe which re- K Black. 

. . ep 473+ 

late to the government of a corporation, (+) or the election % Burr, 
of members of parliament (c), and fairs, and markets, (d) 849. 
are ſaid to do), but is wholly of a private nature /e), as a Black. 187. 
coney warren, &c.; (V7) or that the election by which he (e] Stra. gag. 

"BREE * ; . Douglas 588. 
elaims is agrecable to charter; or that he never acted under it, (% 3. Burr. 
(2) the Court will not grant the information unleſs there 1813. 
be ſome parti:ular and extraordinary circumſtances in the (-) Cro. Eliz. 


caſe, 547. 
| h Stra. 637. 
(7) Ld. Raym. 1409. (g) See Rex v. Whitwell, 5.Term Rep. 85. Poſi. page 101. 
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Rex w. Stacie, + SECONDLY, It is not preciſely determined how far a 
2 Rep. derivative title to a corporate franchiſe may be impeached 
nets © *pet” when the original holder died poſſeſſed of it undiſputed; for 
Sce 1. Black. the rights of elc&tors poſſeſſe · de fatto of a franchiſe, cannot 
Rep. 411. be impeached by an information in the nature of a quo 
Cowp. 597 warrants againſt the elected. But when there is no other 
. mode of trying the right of the elector to vote, the 
eee Court will grant an information % warrants againſt the 


elected. | 


Rex v. Hearn, + THIRDLY, The Court will not grant an information in 

2. Term Rep. the nature of yuo warrants againſt a perſon exerciſing a 

777. corporate franchiſe to which he has been legally elected, 
until he has been removed by the corporation, althbugh he 
has committed an offence which might amount to a for- 
feiture. | 


Rex v. Bond, + FoUrTHLY, That the party applying for the information 

2, Term Rep. ſtanding in the ſame circumſtances as the perſon againſt 

8 whom he applies, as when the granting the information may 
disfranchiſe ſo many as to endanger the diſſolution of the 
corporation, the Court will exerciſe their diſcretion and re- 
fuſe the information. But the fact that the defendant's title 
had been before attached by a ſimilar information and aban- 
doned, will have no influence with the Court. 


| + FirTHLY, The Court will reſuſe to grant an information 
8 in the nature of quo warranto becauſe the party applying 
Rep. zoo. for it had agreed not to enforce a bye-law upon which he 
now grounded his attempt to impcach the defendant's title, 
But it is no objection to an-application for an informa- 
tion againſt a mayor for his not having taken the ſacrament 
within the proper time before his election that the relators 
concurred in his election, becauſe that deſect is a latent one, 
ariſing from the omithon of an act poſitively required by 
the legiſlatute. = | 


Rex v smith, 
3. Term Rep. 
573. 


Rex v. Mein, Þt SIXTHLY, An information in the nature of quo war- 
3. Term Rep. ranto lies againſt a portreeve of a borough and mauor, who 


596. as portreeve is the returning oſũcer of the borough, 

Rex v. Sy- + SEvEXTULY, That an application for an information 
monde, qt warrants made on the athdavits of ſeveral perſons of 
4. Term Rep. 


whom all but one have contented to the election propoſed 
to be impeached. may he granted on the aſſidavit of that one 
if he avow himſelf to be the tclator. 


22 Jo 


| + Frontniy, No information % warravuto can be 
ei Car- granted againſt any corporaticn as a body for any uſurpation 
„ Burr. 8g. on the crown, except in the name of the Attorney General, 
: N 1NTHLY, 
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+ NIN TULVY, That where any one of ſeveral ifſues in a Rex v. 
quo warrants information is found for the profecuto , on jt 
5 8 5 1. Term Rep. 
which judgment of ter is given, he is intitled to cs on all 453. 
the iſſues. 


+ TEexTHLY, It is not ſufficient in an application to the Rex v White 
more, 5. Term 


Court for an information, to ſtate that the defendant being Rep. $5. 
elected tendered himfſeif to be ſworn in; for there muſt be 
a uſer as well as a claim of a franchiſe in order to found an 
application for an information in the nature of a quo war- 


rants. 


+ ELEVENTHLY, That before the exhibiting of any in- Carth. gez. 
formation in the nature of a quo warrants, the relator ought Salk. 476. 
to enter into a recognizance in twenty pounds to purſue 
the ſame with effect, &c. purſuant to the ſtatute 4. & 5. Will. 
and Mary c. 18. before recited ; for that ſtatute extends to 
all informations whatever exhibited by the matter of the g R 
Crown office; and that if the proſecutor do not plead to trial B + He 2477 
me the » 138 D ROE 2. Stra. 1042. 
within a twelvemonth after iſſue joincd, the defendant is in- 
titled to coſts to the extent of ſuch recognizance. 


+ TwELFTHLY, That the proſecutor of an information + Stra. 33. 
in · the nature of a 9 warrants thall pay coſts for not pro- ef 130. 
ceeding to trial purſuant to notice. 


+ TrHIRTEENTHIY, That if any one of ſeveral iſſues in Rex v. 
a quo warranto information bs found for the proſecutor upon Downes, 
which judgment of er 13 given, he is intitled to c on all 43. 
the iſſues. 1 


+ FOURTEENTHLY, That the ſtatute 9. Ann. c. 20. does Rex v. Wil- 
not extend to give cotts in an information in the nature of a liams, 1. Burr, 
guo warrants, unleſs for the ufurpation, &c of corporate of- 1 
fices and rigats to freedom in corporations, or other corporate u ack. 

1 L Rep. 93+ 
rights, 


- 


+ FIFTEENTHLY, That a defendant in exccation for the Rex v. Pick - 
contempt and for the colts on 2 qu warrants WNlormation is Ten 


intitled to be dilcharged under the lords? act, dcp. 829, 


+ SIXTEENTHLY, That the Court will in its difcretio , 2. Stra. 1529. 


and according to the circumſtances of the caſe, diſcharge a ** Burr. 786. 


rule for a qus warrants information with coſts, 4. Burr. 1963 
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CHAPTER THE TWENTY-SIXTH. 
CONTINUED. 


OF 


INFORMATION QUI TAM. 


AND now I am, in the ſecond place, to conſider the na- 
ture of ſuch information as is partly at the ſuit of he bing, 
and partly at the ſuit of the party, which is commonly called 


an INFORMATION Qui Tam. 


And this having a great affinity with actions on ſtatutes, I gee. z. 
ſhall conſider them together, and endeayour to thew, Will. 258. 


1. In what caſes they lie. 
2. What ought to be the form of them. 


3. In what courts they may be brought. 

4. In what county. 

5. Within what time. 

6. Who are diſabled to bring them. 

7. Whether there may be a nonſuit in them. 


8. Whether the informer or defendant may appear by at- 
torney. 4 


9. In what caſes there ſhall be coſts, 


20. Whether the defendant may wage his law, or take ad- 
vantage of a protection, 


11. In what manner the defendant is to plead to ſuch an 
information or action. 


12. By whom the replication ſhall be made. 


13. In what manner the iſſue ſhall be Joined, and where it 
ſhall be tried. $35 | | | 


„ 14. Where 
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14. Where the verdift may be found as to part of the 
information againſt the intormer, and as to other part tor 
him. 


15. What judgment on ſuch an information or action is 
good. 


16. Whether the penalty of a penal ſtatute may be com- 
pounded or granted over. 


As to THE FIRST POINT, viz, In what caſes an informa— 
tion or action quz tem will lie. 


5 Sect. 17. I (a) take it for granted, that they lie on no ſta- 
eee tute which prohibits a thing as being an immediate offence 
remedy to the againſt the public good in general, under a certain penalty, 
party prieved, unleſs the whole or part of ſuch penalty be expreſslyv 
I: is not to be given to him who will ſue for it; b=caute (%) otherwiſe 


ame Ag it goes te the king, and nothing can be demanded by tlie 
Fen: ” 


tute. party. 
B. . H. 412. 
G) 2. Andr. 127. () 2. Andr. 128. 2. 8 34. 1. Andr. 149, 140. Stra. 828. 


Goc. Fur. But where ſuch ſtatute gives any part of ſuch penalty to 
375 3-6. 77. him who will ſue for it“ by action or information, &c.” 


— 


I. LUW. 153, J take it to be ſettled at this day, that any one may bring 


Ne. 
I 3 6. ſuch action or information, and lay his demand (c) tam pro 
+ 41 5 53-4 


Andr. 1 0, d rege quem pro ſcipſo (d). 
So : | 
L. quin. Ed. 4. 117,118. 3. Com. Dig. 518. (4) 4. Coke 13. 12. Coke 134. 


Alfo where a ſtatute prohibits, or commands a thing, the 
doing or omiſſion whereof is an immediate damage to tlic 
party, and allo highly concerns the pcace, ſafety, or good 
government of the pub! ick, or the honour of the king, or ot 
his ſupreme courts of juſtice, as the ſtatutes of the (e) ſcan- 
„be 134. dal of great men; of (F) nveE AND CRY, and thoſe 
Herley 222. that reitrain certain ſuits in the (g) civil or canon law 
Ou. 1. l. courts, or even in inferior (5) common law courts, it 
. g. leems to have been the general opinion, that the party 
Y Raul 1 grieved may, and it is holden (5) by ſome, that he ought 
407. to, bring his action on ſuch fature :. m pro domino rege quam 
Co. Ent. 348, pro foie. And it ſeems to be taken (+) as a ground in tome 
Rafal Pe books, that wherever the king is to have a fine on an action 
e on a ſtatute, the action muſt be ſo laid; but not where 
C. Jac. 134. the defendant is only to be amerced. But I much queſ- 
Dyer 159. tion, whether this be a good general ſettled rule in relation to 


r Roll. 203. this matter; fince in an action on the ſtatutes of nok 
(6 Maſtal 433. 


(% 4. Coke 13. (4) C. Jac, 134. Hetley 121. Moor 911. 


AND 
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arb cry, the defendant ſhall (a) only be amerced ; and ( C Jac. 
yet ſuch action may certainly be laid tam pro domius rege? 


— 


quam pro ſeiſ ſo. 


Alſo in actions, which, by the common law, a man may 
bring tam pre domino rege quam pro ſeipſo, as in thoſe for in- 
juries to the party, mixed with a high contempt to the King, 
(as where a (% Judge refules to allow the benefit of the (3) 1. R. Abr. 
king's parden to a priſoner, unleſs he will give him ſuch a 1. 


bribe; or where one makes a (e) reſcous of one taken (e) 1. R. Ah. 


on a capias utlagatum, at the ſuit of the party, or the ſheriff ( Rot! 
ſuffers one taken on ſuch a capias to (d) eſcape), tne plain- 28. 
tiff is (e) ſaid to have his election to lay his action this C. Jac. 360, 
way, but not to be compelled fo to do. Jo which may be 38 ½ 532+ $33» 
added, that the plaintiff cannot ſo lay his action fora common 3 
treſpals at common law, and yet therein the defendant is to Noy 224. 


be tined. | 2. R. Abr. 
93+ 
41. Aſſize 12. 27. Aſſize 49. (e) C. Jac. 619. 


Neither does the opinion I would contend againſt, ſeem to 
be confirmed by the conſtant courſe of precedents ; but on 


the contrary, many of thoſe on the ſtatates againſt (f) Y Co. Ent. 


forcible entries, and on the ſtatutes againſt (g) illegal diſ- l 140. 
treſſes, do not lay the action tum pro domino rege quam Precedents 
pro ſeitſoe; and yet there are (V% authorities in this laſt caſe, both ways. 
25 well as in the former, that the defendant is liable to be () Raſtal 226. 
fined. But the caſe of an (1) action on 2. & 3. Edw. 6. ee 8 85 
c. 13. wherein it ſeems clear that it is not neceſſary to lay () Co. Ent. 
the action tam pro doming rege quam pro 22 does not 45. 

ſeem to come up to the point; becauſe it is generally 335. H. 6. 6. 
holden, that the deſendant is only amerciable in ſuch action, 3. FE 
being in nature of an action of debt, and not finable, as it 222 
13 ſaid % that he may be in an indictment or information Qu. Dyer 


grounded on the (/) contempt of the ſtatute. | 177. 
1. Danvers 


350. C. Car. 5539, 660. (/ Moor grit. 2. R. Abr. 223. Cro. Eliz. 621. Het- 
ity 121, 122. (4) Moor 911. C. Jac. 538. 633. (J) Savil. 62. 


As to TRE SECOND POINT, 7g. What ought to be the 
form of ſuch information or ation. 


Sec. 18. Having in the precedent chapter, ſection 92. 
endeavoured to ſhew, that there is no need that fuch 
information or action conclude contra pacem, and in ſection 
95. whether it be neceſſary for them to conclude in 
contemptum regis ; and in fect. 100. that they need not re- 
cite the ſtatute whereon they are grounded; and in fections 
101, 102, &c. what miſ-recitals of a ſtatute will be fatal; 
and in ſect. 110. 111, &c. how far it is neceſſary to bring 
the 


Se "of 


105 Or INFORMATION QUI TAAM. Bk. 2. 


the caſe within the very words of the ſtatute; and in ſect. 
110, 117. how far it is neceiſary to conclude contra for- 
mam flatt ; and in ſect. 115. in what caſes one may 
_— judgment on a ſtatute, in an action brought at common 
aw; | 


I ſhall in this place obſerve only theſe following particy- 
* -— <NT—— 


Se. 19. FirsrT, If an information contain feveral of- 
fences againſt a ſtatute, and be well laid as to ſome of them 
but defective as to the reſt, the informer may have judg- 

(a) e. Jac. went for ſo much as is well laid. (a) As where the 
104. bur ſec words of the ſtatute are fully purſued in the deſcription 
Rex v. Sala- of ſome of the offences and not of others; (5) or where 
mans, 1. Term fome of the times that the defendant hath offended againſt 
__ 249: the ſtatute are expreſſed with convenient certainty, and 
3 others not; as where it is alledged that the defendant, 
ther a perſen for eleven months, and more, from the tenth of Sep- 
can be con- tember in ſuch a year, unto the ninth of September in the 
victedoftwo year following, uſed a trade without having been an ap- 
nga ice, &c. bſent from church, &c. in. whicl 
fences in the Prentice, &c. or was abfent from church, na which 
fame infor. Cales judgment ſhall be given for the eleven months. But if 
mation. the whole time be expreſſed inconſiſtently. as that the de- 
(HY. $id.368. fendant was an offender eleven months, from the f of 
8 5 Member in ſuch a year to the firft of Augu⁰νẽ, following, the 
696. Kor. whole is void for the repugnancy, as hath been more fully 
C. Jac. 529, ſhewn, chap. 25. ſect. 62. 

C. Eliz. 85. 

Bunbury 42. 63- Vide Rex v. Taylor, 1. Bac. Abr. 39. 47. 


Sec. 20. SECONDLY, It ſeems to be ſettled at this day, 
that it is in the election of him who brings an action 
on a penal ſtatute, which gives one moiety of the for— 
feiture to the king, and another to the informer, either 
060 1. Jones to have a writ againſt the defendant, quod reddat (c 
261. domino regi et A. B. qui tam, &c. quas ets debet; or to 
Cro. Car.256 have it in this form, guod reddat A. B. qui tam, &c. quas ei 


Plowden 77, debet. 


78. | ; 
Dyer 95. 3. Lev. 374, 375. Qu. Daliſ. 66, 67. Moor 64, 65. B. AR. ſur le 


Stat. 4. 27. H. 8. 23. 


ws 


(1) B. Act. Alſo it ſeems to be ſettled, that whether the writ be in the 
Fp. s. one form or the other, it is well purfucd by a declaration in 
. Quin Ed. the name of the plaintiff only (4). 


487» 
wer Raital6?!, 

Vit.1.427,425 Alſo it ſeems to be doubtful, whether there be any ne- 

c: flity that either the writ, or count, in any ſuch action, 

da 
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do expreſs that it is brought by it for the king as well 

as the party, as hath been more fully ſhewn in the ſeven- (a) Raftal 42 
teenth ſection; and there is a (a) precedent for ſuch an action wy 
brought in the king's name by A. B. gui pro ſeipſo in has 
par le ſequiturs 


But it ſeems (b) agreed that every information muſt be in 
this form, that the informer tam pro domino rege quam pro ſeipſo 2 17 ones 261, 
ſequitur, even where it is brought on a ſtatute which gives C. Car. 256. 
one third part of the penalty to a third perſon. Coke's Ent. 
371. 


But I find ſome difference as to the forms of ſuch informa- ) co. Ent 
tions, as to ſome other reſpects; for ſometimes they ſay, 350. N 
(e) that the action accrues to the informer, qui tam, &c. to Raſtal 430, 
demand the ſum forfeited for the king and himſelf; and (d 43: 463 
lometimes that it accrues to the king, and to the infor- w 5 
mer, gui tam, Sc. and (e) ſometimes, that it accrues to the Don as 4 * 
king, and to F. S. &c. viz. where the ſtatute divides the (e) Co. Ent. 
penalty into three parts, &c.) and alſo to the informer qui 371. 


am, Sc. and ſometimes they have no /) clauſe at all of this ug 55 
Kind. | (F) Co. Ent. 
370. 364. 


And (g) quere, if it be not fatal to have any ſuch (g) 1. Lutw. 
clauie where the penalty is not recoverable by the infor- 16:. 


mation, but requires a ſubſequen: one, grounded on the con- Vide ſup. B. 2. 
viction. C. 8. lect. 10. 


F . , (>) Co. Ent. 
Alſo, ſometimes ſuch informations pray proceſs againſt 54 NT 


the detendant, to bring him in to (+) anſwer to the in- ( Co. Ent. 
former, qui tam, Sc. only; ſometimes (i) to anſwer tam 37%: 369. 365, 
domino regi quam A. B. qui tam, &c. and ) ſometimes to ( +) Co. Ent. 
5 de et ſuper præmiſſis generally, without expreſſing to 371, 472. 
whom. 


Fed. 21. THIRDLY, regularly it is ſafeſt for every ſuch 

information or action to demand the very ſum due to the 

| f } (!) Bra. AR. 
informer, and neither more or leſs ; for it hath been ad- {ur le Star, 4 
judged, (/) that if an action on a ſtatute demand the whole 27. H. 8. 23. 
forfeiture for the informer, where the ſtatute gives part of 1 3 
ir to the king, it is inſufficient. . 


Alſo it bath been holden, (n) that if the information pe I 


make no demand at all, or demand more or leſs for the party Vide C. Car. 
than appears to be his due, it is inſufficient as to him, yet 33% 5 
u) perhaps at may be good as to the ſhare of the forteiture 2 = NO 
given to the king. | Cunningham 
| . Rennet, 
Trin. 1. Geo, 
Alſo 3 
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(a) 1. Jones Alſo it hath been (a) adjudged, that it is ſufficient to de- 
136, 157- mand the ſhare due to the informer, without making any 
mention of that due to the king. 


(3) 7. Tones Allo, (5) where the quantum of the forfeiture depends up- 
156,157. on the finding of the jury, as it does on the fatute of For ee 
(13) Q. A5 ro a/ling, it hath been adjudged ſufficient to leave @ blank (13) 
the blank, if for the ſum. 


it would not 

be bad? 7, Bac. Abr. 38. 1: notice, 

(c) B. Act. Alſo it hath been (c) adjudged, that a popular action may 

Pop. 2. conclude * ad grave damnun,” without adding, “of the plain- 
«tift;” becauſe every offence, for which ſuch action is brought, 
is ſuppoſed to be a general grievance to every body. 


Scet. 22. FOUuRTHLY, It is enacted by 18. Eliz. c. 5. 
ſect. 1. That none ſhajl be admitted or reccived to pur- 
e ſue againſt any perfon or perſons, upon any penal ſta- 
« tute, but by way of information or original action, and 
„ not otherwiſe.“ 8 


And it hath been adjudged that no popular action, ſince 

this ſtatute, can be brought on a former ſtatute, either by 

(a) C. Eliz. (4) bill in the king's bench, or by (e) plaint in an inferior 
56, 77. court, but only by original wit or information; whether 
Moore 247. the ſtatute on which ſuch action is grounded (/) inflict a 
3. 72 Ez. penalty generally, without ſaying how it ſhall be recovered, 
Sagas expreſsly give a recovery by bill or plaint, &c. ; as that 


Th 22. II. 6. of 4 & 5. Ph. & Mary againit (g) making kerſeys without 


. having ſerved an apprenticeſhip; and that of 5. Eliz. c. 4. 
O. Elz. 76, againſt (/) following any other trade without having ſerved 


Moore 245, an apprenticelhip. 
Os 
39 (2) 4. & 5. P. & M. 5. f. 32, 33, 34+ 6. Coke 19. Moore 412. 


3. Inſt. 194. 2 j 
(5) S. Eliz. 4. . 31.39. C. Eliz, 544. Noy 69. 


(/) 1. R. Abr. Yet the contrary hath been ſince expreſsly adjudged i 
537. as to ſuch former ſtatutes as expreſsly give a recovery by 
bill or plaint, becauſe the ſtatute of 18. Eliz. c. 5. doth not 

mention orginal writs, but origina! actions; and a ſuit by bill 

OE plaint is an (C) original dctien in the court in which it 
(9% The is commenced, and therefore may reatonably feem to be only 
+. Leon. 237. Within the intent of the ſtatute, where it is removed into a 
(% In an ac- ſuperior court, and there proceeded upon. And if this 
rion on the be the meaning of the ſtatute, (/) 1 fee not how any ſuit 


21. flen. 8. c. 

13. . 26. for non- reſidence it was objected that this was a wen. by bill, whereas it 
mould have been by information or original according to the ſtatute 18.-Etiz.c. 5. but 
the Court {aid that a procceding by 6:1/ is an o] aft within the 18. Eliz. c. 5. 
and that © original”! as there read does not mean “ original writ” but © original action,“ 
as contradiſtinguiſhed from proceedings in inferior courts and the Star Chamber, Where 
the proceedings were in a ſummaty way by libel or complaint, Leigh v. Kent, z. Term 


Rep. 365. 


whatever, 


Ch. 26. Or INFORMATION QUI TAM. 109 


whatever, by bill or plaint on any penal ſtatute, can be 
within the purview of it while ſuch bill or plaint continue 
in the court in which they were commenced, whether the 
ſtatute on which they are brought do expreſsly mention 
them, or leave the method of ſuing to the general con- 
ſtruction of lac. To which may be added, that the ſta- 
tute 21. Jac. 1. c. 4. ſect. 1. ſeems to ſuppoſe, that actions 
on penal ſtatutes may indifferentiy be brought by writ, 
plaint, bill, or information; for the words are, * That all 
offences hereafter to be committed againſt any penal ſta- 
« tute, for which any common informer or promoter may 
* lawtully ground any popular action, bill, plaint, ſuit, or 
information, before juſtices of aſſize, &c. ſhall be com- 
« menced, &c. by way of action, plaint, bill, information, 
« or indictment in the proper county, before the juſtices of 
« aſſize, &c.“ | 


However, it ſeems clear, (a) that no ſuit, by bill or - 
. . . . (a) C. Eliz, 
plaint, by a party grieved, ſuing upon a clauſe either ex- |. 4+ 645. 
preſsly or impliedly relating to himſelf only, is within Vide C. Elie. 
the ſaid ſtatute of 18. Eliz. For it is expreſsly provided, 76, 77- 
ſet. O. That it ſhall not reſtrain any certain perſon, 3: Leon 237- 
body politick or corporate, to whom, or to whoſe uſe any 
* forfeiture is limited by any ſtatute, and not generally to (3) C. Eliz. 
any perſon that will ſue; but that every ſuch perſon may 76, 77. 
<« uſe as before.“ () 3. Lcon. 237. 


But where the party particularly grieved by an offence 
againſt a ſtatute ſues for a forfeiture generally limited to 
any one who will ſue for it, he ſeems to be as much within 
the reſtraint of the ſaid ſtatute, as if he were not the party 
grieved. | 


ect. 23 FiFTHLY, fc) In an action on a ſtatute, 
which requires ſome officers at one certain time after 
their admiſſion, and others at another, to qualify them- 
ſelves by certain acts, it is ſafeſt, expreſsly to ſhew the 
time when the defendant was admitted to his office, and 
that he neglected to qualify himſelf in the time limited; 
and alſo, that he actually exerciſed his office after ſuch 
neglect. 


(c) Lutw. 162, 


Se. 24. SIxXTHLY, It is ſaid (4) that the fact is ſuf- ( Shower 
ficicntly alledged after a quod cum in an action on a ſtatute, 337. 
bat not in an information. 


As 
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Con. Hut. 99s 
1. Jones 193. 
Littleton 163. 
C. Car. 112. 
1. Ventris 8. 


(a) C. Eliz. 
530. 
6. Coke 20. 


(02. Andr. 
127, 128. 
C. Jac. 178, 


179. 
Sec Poſt. ſect. 
29» 


(d) Par. 4. B. 
1. c. 80. lect, 


47. . 
Law of Niſi 
Prius 195. 


(+) Farren 
on: tam Te 
Williims, 
Cowper 369. 
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As to THE THIRD POINT, wiz. In what courts ſuch an 
information or action may be brought. 


Seck. 25. Having already, c. 5. ſect. 33. endeavoured to 
prove, that where a ſtatute appoints that a penalty ſhall be 
recovered in any of the king's courts of record, the offence 
may be indicted before juſtices of oyer and termiuer, though 
not in a court-leet, or of (a) piz-powder, or ſuch others, 
inſtituted for ſpecial purpoſes ; and intending under the 
next particular, incidentally to confider what ſuits may be 
brought in the courts of WrsTMINSTER-HALL on penal 
ſtatutes ; I ſhall only take notice in this place, that where a 
ſtatute limits ſuits by an informer % tam to other courts, 
yet any (4) one may, by conſtruction of law, exhibit an in- 
formation in THE EXCHEQUER for the whole penalty for the 
ute of the king. | | 


As to THE FOURTH POINT, vz. In what county ſuch in- 
formation or action may be brought. 


Sect. 26. It is enacted by 31. Eliz. c. 5. ſ. 5. That in an 
« declaration, or information, not being exhibited by ſuch 
% oflicers of record, as had in reſpect of their offices before 
«+ the time of the ſaid ſtatute lawfully uſed to exhibit infor- 
* mations, or ſue upon penal laws; and not (4) concern- 
« ing champerty, buying of titles, or extorting, or the king's 
& cuſtoms, &c. or uſury or forcſtalling, &c. the offence 


.« againſt any penal ſtatute ſhall not be laid to be done in 


„ any other county but where the matter alledged to be the 
95 —— was in truth done: And that the defendant may 
6 traverſe, and alledge, that the offence ſuppoſed to be com- 
© mitted, was not committed in the county where it is al- 
« ledged ; which being tried for the defendant, or if the 
« plaintiff be thereupon nonſuit, the plaintiff ſhall be barred 
in that action or information.“ 


Sect. 27. It is further enacted by 31. Eliz. c. f.7.4 That all 
« ſuits for uting unlau ful, or not uſing lawful games, or for 
not having bows or arrows, or for uſing a trade without 
having been hrought up in it, (+) thall be ſucd and pro- 
& tecuted in the general quarter- ſeſſions of the peace, or 
« aſſtzes of the fame county, where the offence ſhall be com- 
© mitted,or otherwiſe inquired of, heard and determined, in 
de the aſſizes, or general quarter- ſeſſions of the peace of the 
« {ame county where ſuch offence ſhall be committed, or in 
« the leet within which it ſhall happen, and not in any wiſe 
« out of the ſame county where ſuch offence ſhall happen, 
or be committed.” | 


In 
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In the conſtruction of this ſtatute the following particulars 
ſeem moſt remarkable : 


$22. 28. FirsT, That it hath been adjudged, that the 
defendant can have no advantage of the above-recited 
clauſe, which appoints, that all offences againſt penal ſta- _ 
tutes ſhall be laid in the proper counties but (a) only 2 ee 
by way of plea; and this conſtruction ſeems very agree- trary adjudg- 
able to the purport of the ſaid clauſe; the words whereof ed. 
are, That the defendant may traverſe the county, &c. C. Eliz. 735, 
« which being tried for him, or if the plaintiff be there- 736. 
« upon nonſuit, the plaintiff ſhall be barred, &c.“ - But 
this point is otherwiſe ſettled by 21. Jac. 1. c. 4.1. 3. 


Sect. 29. SECONDLY, That the ſaid clauſe extends (5) 73) C. Eliz. 
not to any fuit by a party grieved, or by THE (c) Ar- 645. 
TORNEY GENERAL, but only to thoſe brought by common (en. Vent. 8. 
informers. E. Jac. 273: 


Sect. 20. TniRDLY, That the laſt recited clauſe, con- 
cerning ſuits for uſing a trade without having been brouglit 
vp in it, &c. which are appointed to be brought at tlie 
athzes or ſeſſions, iu the proper county, and not in any wiſe 
out of the county, reſtrains not an information in the (4) (% C. hae 
king's bench or exchequer, for ſuch offence happening in 7.5, 7% 
the ſame county where thoſe courts are fitting ; for the Saikeld 373. 
negative words of the ſtatute are not, that ſuch ſuits ſhould itlobart 434. 
not be brought in any other court, but, that 'they ſhall 
not be brought in any other county ; and the prerogative 
of theſe high courts ſhall not be reſtrained without expreſs 
words (e). (e) See Hill 

t w. Dechain, 

Stiles 382. and Sparrow v. Urquhart, 2. Burr. 1042. that the juriſdiction of the fupe- 
rior courts may be ouſted by neceſſary implication as well as expreſs words, and theres 
fore in the Caſe of Cates qui tam v. Melliſh, on the itature 25. Geo. 3. c. 51. which 
creates penalties of L Pounds and Ten Pounds, and enacts that the former ſhall be 
ſued in any of the courts at Weitminſter, and provides that it ſhould and might be 
lawful for juftices of the peace, &c. to hear and determine the latter; the Court held 
that the provito ouſted the ſuperior courts of their juriſdiction as to the Tex Pornd 
penalties, 3. Term Rep. 442. 


But where the offence is in a different county, ſuch ſuits, 
in thoſe, or any other courts, out of the proper county, i 
ſeem to be within the expreſs (J) words of the ſtatute : ( ide Hob. 
Yet it was long a very great (g) queſtion, Whether an . + og 3 


action of debt or information in the courts of J/eſtminſter- (g) l. Keble 


hall, were not to be conſtrued to be out of the meaning of 84. 
them : But this point is now {ſettled in the conſtruction of *: Kebl. 99. 
the ſtatute of 21, Jac. 1. c. 4. as ſhall be more fully ſhewn 1 K eble 247. 
hercafter. 412. 

1. Sid 303. 
Seck. 40. 
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(1) Vide Ho- 
bart 251, & 
B. 1. c. 16. 
8. 5. 
Ray mond 394. 


Vide Cro. 
Car. 216. 

4 Inſt. 272. 
2. Inſt. 193. 
Salkeld 367. 
Ld. Ray. 426. 
Carthew 50. 
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Set, 31. It is enacted by the ſaid ſtatute of 21. Jac. 1, 
4. * That all offences to be committed againſt any 
penal ſtatute, for which any common informer or pro- 
moter may lawfully ground any popular action, bill, 
plaint, ſuit, or information before juſtices of the aſſize, 


juſtices of ni prizs or gaol-delivery, juſtices of oer and 


ter miner, or juſtices of peace, in their general or quarter- 


ſeſſions (except offences againſt the ſtatutes concerning 


(a) recuſancy, &c. or maintenance, &c. or the king's 
cuſtoms, &c. or tranſporting gold, or filver, or munition, 
or wool, or leather, &c.) thall be commenced. ſued, pro- 
ſecuted, tried, recovered and determined, by way of 
action, plaint, bill, information or indi&tment before the 
juſtices of afſize, juſtices of n/7 privs, juſtices of cher and 
terminer, and juſtices of gaol-delivery, or before the jul- 
tices of the peace of every county, city, borough or town 
corporate, and liberty, having power to inquire of, hear and 
determine the ſame, in England or Wales, wherein ſuch 

kj in any of the courts, places 
of judicature, or liberties aforeſaid, reſpectively, only at 
the choice of the parties who ſhall commence ſuit, or 
proſecute for the fame, and not elſewhere, fave only in 
the ſaid counties, or places uſual for thoſe counties, or 
any of them: and that the like procets in every popular 
action, bill, plaint, information or ſuit, to be com— 
menced, ſued or proſecuted, by force of, or according to 
the purport of this act, be had and awarded, to all in- 
tents and purpoſes, as in an action of treſpaſs vi et armis 
at common law. And that all and all manner of infor- 
mations, actions, bills, plaints, and ſuits whatſoever, to 
be commenced, ſued, proſecuted, or awarded, either by 
THE ATTORNEY GENERAL, or by any officer what- 
ſoever, or by any common anformer, or other perſon 
whatſoever, in any of his majeſty's courts at Y/+/min- 


ter, for or concerning any of the offences aforeſaid, ſhall 


be vold.“ 


Sell. 32. By 21. Jac. I. c. 4. f. . it is further enaited, 
That if on the general itiue the offence be not proved in 
the ſame county in which it is laid, the defendant fall 
be found not guilty,” as hall be more tuily ſhewn under 


the cleventh particular. 


a „„ 
CA ««X 


c& 
(0 


330 . f a 
ſhall receive, file, or enter ot record, any information, 
bill, or plaint, count or declaration, grounded on the 
jaid renal ftatures, or any of them, winch by this act are 


Se. 33. And by 21. Jac. 1. c. 4. ſ. . no officer 


appointed to be heard and determined in their proper 


counties, until the intorincr or relator hath firit taken a 
«66 
CO- 
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t corporal oath before ſome of the judges of that court, that 
© the offence or offences laid in ſuch information, &c. was 
« or were not committed in any other county than where, 
« by the ſaid information, &c. the ſame is, or are ſuppoſed 
« to have been committed, &c. the ſame oath to be there 
« entered of record.” 


In the conſtruction of this ſtatute I ſhall obſerve the fol- 
lowing particulars : 


$:2. 34. FiksT, That as the law is now (a) ſettled, no (4) 1. Salk. 
ation of debt, or information, or other ſuit whatever, can 37%, 
be brought in any court of Meſiminſter hall, on any penal 5 
ſtatute made before the ſaid ſtatute of 21. Jac. c. 4. for any 2. Levinz 204. 
offence not therein excepted, for which the offender may 3. Inſt. 192. 
be proſecuted in the country, (5) unleſs ſuch offence ſhall be con. 2 judged. 
committed in the ſame county in which the court ſhall ſit; Mr * 
and ſurely this cannot but be thought moſt agreeable to the omg _ 
meaning as well as the letter of the ſaid ſtatute ; the whole 3. Levinz 71, 
proviſion whereof would be to little purpoſe, if ſuch ſuits 3. Keble 804. 
ſhould be conſtrued out of it. And as to the objection, *. Keble 340. 
that if all ſuits on penal ſtatutes ſhould be wholly taken 8 
from the ſuperior courts, all offences againſt them would 3 5%. 450. 
become diſpunithable by the offender's removing himſelf out ſame caſe 
of the county wherein he committed them, becauſe the %oubred. 
courts in the ſtatute mentioned have no juriſdiction out eee 364. 
the counties wherein they fit, it hath b e anfweretdis. + 
or 80G y uu een (c) anſwered, Latch 192. 
that proceſs of outlawry will lie againſt ſuch offenders, Sup. ſect. 30. 
by virtue of the ahove-recited clauſe of the ſaid ſtatute, . -utwyche 


: op Ih : OP” 165. 
which gives the like proceſs in all ſuits proſecuted accord . 


ing to the purport of it, as in actions of treſpaſs at the com- Raymend 394. 


mon law. (4) 1. Jones 


: 193. 
Sup. ſect. 30. Strange 415. (c) 1. Salkeld 373. 


Se. 35. SECONDLY, That (4) where a ſubſequent ſta- (4) 1. Salk. 
tute gives an action of debt, or any other remedy, for the Mick Cat 
recovery of a penalty in any court of record generally, it ſo eee ef — 
far impliedly repeals the reſtraint of 21. Jac. c. 4. and con- N 
ſequently leaves the informer at his liberty to ſue in the 
courts of Weſiminſter- Hail. 


Secl. 36. Tap, That the ſtatute of 21. Jac. c. 4, 
gave (e) no juriſdiction to the courts therein mentioned, 12) 3; Ven. 
over any offences, in relation to which they had none be- tris 8. 
fore; and (/) therefore that ſuits for ſuch offences muſt be C Car. 113. 


| 146. 
Hetley 101. 10. Jones 198. Hutton 98, 99. (J) C. Car. 112. Salkeld 372. Lit. 
Rep. 163. Hutton 98, 99. 2. Keble 106. Strange 1103. Andrews 27. 174. 291. 
1, Vin. Ab. 203. 6. Viner 342. 
Vor. IV. 5 brought 


„— - * 
2 * r _ * 
r 


Nee 


= 


— 


* (4 07 


1174 Or INFORMATION QUI TAM. Bk. 2. 


rought in the courts of Meſtminſter hall in the fame man. 
ner as before. 


(a) 1. Jones Seck. 9. FouR THIN, That (a) the ſaid ſtatute hinders 
193- not the removal of any indictment into the king's bench by 
3 certiorari; after which it may be either tried there, or in 
"96 — the country by / prius. 

+ FiFTHLY, That a writ of error lies from the king's bench 
Lloyd, V. - 0 Et 1 f b 
Skut, to the exchequer chamber in a gui tam action of debt. 


Douglas 353. N. (91). f 
(5) C. Car. Sect. 38. SIXTHLY, That (5b) an officer, by re- 


4 ceiving an information without ſuch a previous oath, 
Vide 4+ Inſt. ] | ff. ſi . ] . - 1 
272. that tne oOftence arole in the lame county in which 


2. Inſt. 193. it is laid, doth not make the proceedings upon it er- 

| roneous; for the act is only directory to the officer, 

but doth not intend that ſuch oath ſhould be made par- 

cel of the record; and therefore the omiſſion of it can- 

not be aſſigned for error; and yet the act is expreſs, 

that ſuch oath ſhall be entered of record.“ But se, 

( Vide Salk. If the Court may not properly be (c moved to ſet afide ſuch 

376. proceſs, as having iflued contrary to the directions of the 
Sup. ſect. 10. ſtatute? (+) 


(+) This clauſe of the ſtatute was thought to be lte, 1. Bac. Abr. 64. otic, 
But on a motion to ſtay proceedings in a penal action, becauſe the plaintiff 
had not filed any affidavit, that the offence was committed within the county, or 
within a year before the action was brought, according to the direction of this ſtatute, 
the Court held, that an act of parliament cannct be repealed by non u{er, and therefore 
ſtayed the filing of the declaration, White v. Boot, 2. Term Rep. 274. But in an 
action or information in the ſuperior courts, the want of ſuch an affidavit is not & 
ſufficient ground to ſtay the proceedings on motion after verdict, Leigh-v. Kent, 
3. Term how. 362. or in any previous ſtage of the caule, Balls v. Atwood, 1. H. 
Black. Rep. 546. for that the ſtatute 21. Jac. 1. c. 4. does not controul any of thole 
penal ſtatutes on which actions are to be brought in the ſuperior courts, 3. Term 
Rep. 364. Sec Andrews 25. 


Sef.329. SEVENTHLY, That. no (d) ſuit by a party grieved 


1) Cro. Eliz. . Wn . 
8 is within the reſtraint of tlie ſtatute. 


535. 
Noy 71. 
Shower 354. 3. Leonard 237. 


Shipman qui + E1GHTHLY, That the ſtatute It. Jac. 1. & 4 
ra en: only reſtrains the proceedings on penal ſtatutes in 
e the ſuperior courts, where the informer before the 
N paſſing of that ſtatute might have ſued in tlie inferior as 
well as in the ſuperior courts, “ by action, bill, plaint, 
*« ſuit, or information; and therefore if a previous ſtatute 
give certain penalties to be recoyered ** by action of debt ot 
: Es in- 


* . 
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« jnformation in the courts at Teminſter;“ and by a fub- 
ſequent clauſe give juriſdiction to “ the juſtices of aflize, 
« of gaol- delivery, and of the peace, to inquire of the pre- 
« miles, and to hear or determine the ſame,“ the inferior 
courts can only proceed by indictment or preſentment ; but 
the informer may bring an action of debt in the courts at 
Weſtminſter, 


As to THE FIFTH POINT, v/z, Within what time ſuch 
information or action may be brought. 


Sect. 40. It is to be obſerved, that all popular actions | 
were limited to a certain time by 7. Hen. 8. c. 3. But this 8 * 
(a) ſtatute being repealed by 31. Eliz. c. 5. I ſhall take no Law of 6 s 
fartler notice of it. prius 193. 


Sect. 41. It is enacted by the ſaid ſtatute of 31. Eliz. c. 5. 4+ Modern 
{-&. 5. That all actions, ſuits, bills, indictments, or in- 3 
« formations which ſhall be brought for any forfeiture upon N 755 * 
« any ſtatute penal, made, or to be made, whereby the for- Carthew 2 32. 
„ feiture is or ſhall be limited to the queen, her heirs or Ld. Ray. 38. 
« ſucceſſors only, ſhall be brought within two years after Douglas 233. 
the offence committed; and not after two years. And 
{« that all actions, ſuits, bills, or informations, which ſhall 
„ be brought for any forfeiture, upon any penal ſtatute, 
made, or to be made, except the ſtatutes of tillage, the 
benefit and ſuit whereof is or ſhall be by the ſaid ſtatute 
limited to the queen, her heirs or ſucceſſors, and to any 
« other that ſhall proſecute in that behalf, ſhall be brought 
„ by any perſon that may lawfully ſue for the ſame, within 
« one year next after the offence committed; and in default 
© of ſuch purſuit, that then the ſame ſhall be brought for 
the queen's majeſty, her heirs or ſucceſſors, any time 
© within the two years after that year ended, And if any 


action, ſuit, bill, indictment, or information, ſhall be 


* brought after the time ſo limited, the ſame ſhall be 
„void. And it is provided, that where a ſhorter time is 
© limited by any penal ſtatute, the proſecution muſt be 
« within that time.“ 


Sec. 42. By 18. Eliz. c. 5. f, 1. it is alſo enacted. 
„ That upon every information which ſhall be exhibited 
* on any penal ſtatute, a ſpecial note ſhall be made of the 
„very day, month, and year of the exhibiting thereof 
„into any office, or to any officer, which lawfully may 
receive the ſame, without any antedate thereof to be 
'« made; and that the ſame information be accounted and 
„taken to be. of record from that day forward and not 
before: And that no 7 be ſued out upon ſuch 
2 i in- 
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© information, until the information be exhibited in form 
% aforeſaid, &c. and that every clerk making out proceſs 
& contrary to this act ſhall forfeit forty ſhillings, &c.“ 


Seck. 43. By 21. Jac. 1. c. 5. it is farther enacted, 

ce That no officer ſhall receive, file, or enter of record, 

« any information, bill, plaint, count, or declaration, 

(a) Cro. Car. © grounded on any penal ſtatute (being (a) within the 
316. * proviſion of the ſaid ſtatute of 21. Jac. c. 4.) until the in- 
5 3328 &« former or relator hath firſt taken a corporal oath, be- 
Salkeld 276. fore lome of the judges of the court, that he be- 
For this mat- lieves in his conſcience, the offence was committed 
ter ſee the „ within a year before the information or ſuit, within 
z8th ſet, «© the county where the ſaid information was commenced, 


6266; | 


* 


In the conſtruction of theſe ſtatutes, I ſhall obſerve the 


following particulars. 
b) Hobart ; _ 
o | Se. 44. FirsT, That (5) if an offence prohibited by 
4. Mod. 144. any penal ſtatute be alſo an offence at common law, the 
y penal ſtats | | 
5 1 8 proſecution of it, as of an offence at common law, is no way 
u Nen reſtrained by any of theſe ſtatutes. 
195- 
(c) 3. Bac. Sec. 45. SECONDLY, That if a ſuit on a penal ſtatute be 
Abr. 505. brought after the time limited, the defendant nceds not plead 
—_ 353 the ſtatute, but (c) may take advantage of it on the general 
„ iſſue. 
(4) C. Car. Sect. 46. THIRDLY, That if an information gui tam be 
331. brought after the year on a penal ſtatute, which gives one 
8 955 moicty to the informer, and the other to the king, it is 
Ide Dali. 60. 1 y ' 
3. Will. 2:50, naught only (d) as to the informer, but good tor the king. 
(% Sup. . 38, Sef. 47. FouRTHLY, That the party grieved is (e) not 
C. Eliz. 645. within the reſtraint of theſe ſtatutes, but may ſue in the ſame 


3- Leon. 237. manner as before. 
Shower 354. 
Carthew 232. Ld. Raymond 78. B. N. P. 195. 


(f) Shower Seck. 48. FIFTHLY, That it ſeems not (/) to be ſettled, 

353- 354+ whether the ſuing of a latitat within the year be a ſufficient 
commencement of a ſuit on a penal ſtatute, to avoid the 
limitation of theſe ſtatutes (14) ? | 


(14) It bas been determined that it is e ſufficient commencement of the ſuir, Car- 
thew 232. Shower 353. But if the writ were not ſued out tif} after the year, though by 
relation it would be within the time, the plaintiff ought to be nonſuired, 3. Burrow 
1241, Bull. N. P. 198. and the real day of ſuing out the writ, which thall be conſi- 
dered as the commencement of the ſuit, may be thewn in the pleadings, 3. Burrow 
1423. But it muſt be ſued out Within one year next after“ e fence committed,'' 
Lloyd qui tam v. Williams, 3. Will. 250. SD | 4.0 


1e 
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Sect. 40. SIxXTHLY, That it Ca) ſeems alſo to be queſ- (a) Shower 
tionable, Whether a ſuit by a common informer on a penal 3-3: | 
| . q . . * . Bull. N. Ps 
ſtatute, which firſt gives an action to the party grieved, and 55. 
in his default, after a certain time, to any one who will ſue, Vide Cowper 


be within the reſtraint of theſe ſtatutes ? 366. 


Set. Fo. SEVENTHLY, That it ſeems queſtionable, 
Whether the clauſe in 31. Eliz. c. 4. ſ. 4. by which it is 
enacted, That nothing in the ſaid act contained ſhall ex- 
« tend to champerty, king's cuſtoms, or foreſtalling, &c. 
„ but that every ſuch offence may be laid in any county, 
« any thing in the ſaid act to the contrary notwithſtanding,” 
do except the ſaid offences out of the above-recited clauſe 
relating to the time within which ſuits on penal ſtatutes 
muſt be brought? For the words above-mentioned, v:z. 
« but that every ſuch offence may be laid in any county,“ 
ſeem to reſtrain the generality of the precedent, which ſay, 


that nothing in the act contained ſhall extend to ſuch 


© offences.” 


As to THE SIXTH POINT, vi. What perſons are diſabled 
to bring ſuch an information or action. 


Se. 51. It is enacted by 31. Eliz. c. 5.f. 1. That no 
« perſon, other than the party grieved, ſhall be received to 
inform, or ſue upon any penal ſtatute, that before that 
« time hath been for any miſdemeanor, by any order of any 
« the queen's majeſty's courts, ordered not to follow or pur- 
« ſuc any ſuit upon any penal ſtatute.” 


+ And it hath been adjudged, that neither an infant; nor strange 1241. 
a corporation can ſue as a common intormer, | 


As to THE SEVENTH POINT, viz. Whether there may 
de a nonſuit in ſuch an information or action. 


Se. 52. It ſeems agreed, that notwithſtanding the king 
(4) cannot be nonſuit in any information or action wherein ( C. Lit. 
he himſelf is the ſole plaintiff, yet any (c) informer qui tam, 139. 
or (d) plaintiff ina popular action, may be nonſuit, and here- E Nov. 13. 
by wholly (e) determine the ſuit as well in reſpect of the B. Nonl. 68. 


king as of himſelf, 2 Lit. 


139. 
B. Nonſ. 63. Prerog. 116. (4) B. Nonſ. 45. (e) 37. H. 6. 5. B. Non 35. See 
Moulton qui tam v. Bingham, 2. Term Rep 511. vu. The ſtatute of 14. Geo. 2. 
c. 17. for judgment as in the caſe of a ps ik does not extend to an information gui 
tam for the King and party, Parker 92. | 


I 3 Alſo 


118 Or INFORMATION QUI TAM. Bk. 2, 


(a) Lit. 139. Alſo it ſeems agreed, (a) that THE ATTORNEY-GENERAT. 
Burrow 72. may enter a nolle proſequt (which, as (6) ſome ſay, has the 
220. . . » 

(% Coke Lit. effect of a nonſuit) to any information or action brought by 
139. the king only. 

Vide 1. Sid. 

420. Qu. Salkeld 21. 2. Lord Raymond 1039. 


As to THE EIGHTH POINT, viz. Whether the informer 
or detendant may appear by attorney, 


Sect. 53. It ſeems agreed, that after (c) plea pleaded on an 
{c} B. Att. . * . (oy 
. 54. 63. indictment, information, or action, for any crime whatſoever, 
101. under the degree of (d) capital, the defendant might always, 
9. Edw. 4. 2. by the favour of the Court, be permitted to appear by attor- 
9. Edu. 4- 4. ney. Allo it ſeems, that generally the Court might always 
5 dit ſe with tl ſonal f the defend 
(4) B. Att. diſpenſe with the perſonal appearance of the defendant, even 
Fa before (e) plea pleaded, (f) except in ſuch cafes wherein a 
(e) Dyer 346. perſonal appearance is required by ſome ſtatute, as it is in (g) 
premunire, &c. in which caſes it ſeems generally agreed, 
Vide 21. Edw. that an appearance by attorney cannot be admitted without 
Rey ſome ſpecial writ or grant to that purpoſe, whether the de- 
7. H. 6. 21. fendant be a peer (b) or commoner. It is ſaid indeed, in 
(f) F. Art. 48. Roll's Reports, that Sir (i) Anthony Mildmay was ſuffered to 
3 plead a pardon to a premunire by 1 and no mention 
_ Ede. 3 is made of any fuch writ or grant. But I preſume that 
15. H. 7.9. there was a clauſe to this effect in his pardon. 
F. N. B. 66. 
Vide B. Att. 49. 87, 82. 37. H. 6. 27. 3. H. 7. 6. C. Jac. 462. 616. 22. Edw, 4. 
33» 34. (g) See caſes letter d. (5) 15. II. 7. 9. 39. Edw. 3. 7. (% 1. Roll 190. 
A. Bulſtrode 299» 


9. k 
r. Levinz 146. 


How an infor- Set. 54. By 18. Eliz. c. 5. ſ. 1. it is enacted, “ That 

mer ſhall fue. “ every informer, upon any penal ſtatute ſhall exhibit his 
6 ſuit in proper perſon, and purſue the ſame only by him- 
„ ſelf, or by his attorney in court (16); and that he ſhall 
* not uſe any deputy or deputies at all.” 


(16) Therefore an infant cannot be a common informer, for he muſt ſue by guar- 
dianz Maggs v. Ellis M. 25, Geo, 2. and he cannot be an attorney, becauſe he can- 
not be ſworn, March 92. | 


In what caſes Sed. 55, By 29. Eliz. c. 5. ſ. 21. it is recited, © That 

the informer divers of her majeſty's ſubjects, dwelling in the remote parts 
. "Pp", Of the realm, had been many times maliciouſly troubled 

y attorneys 3 b D ; 
8 upon informations and ſuits exhibited in the courts of the 

king's bench, common pleas, and exchequer, upon penal ſta- 

tutes, and had been drawn up upon proceſs out of the coun- 

tries where they dwell, and driven to attend and put in bail, 

to their great trouble and undoing :”—For reformation 


thereof 
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thereof it is enacted, That if any perſon or perſons ſhall 
be ſued or informed againſt, upon any penal law, in any 
« the ſaid courts, where ſuch perſon or perſons are bailable 
« by law, or where, by the leave or favour of the Court, 
e ſuch perſon or perſons may appear by attorney, in every 
« ſuch caſe, the perſon or perſons ſo to be impleaded or 
« ſued, ſhall and may, at the day and time contained in 
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« the firſt Ne ſerved for his appearance, appear by at- 


« torney of the fame court where the proceſs is returnable, 
« to anſwer and defend the fame, and not be urged to 2 
« ſonal appearance, or to put in bail for the anſwering ſuch 
„ ſuits.” 


Seft. 56. By 31. Eliz. c. 10. ſ. 20. it is enafted, © That 
« this ſhall extend only to the natural ſubjects born, or to 


he born, within the dominions of the queen's majeſty, her 


« heirs or ſucceſſors, and to perſons made tree denizens, and 
„ to no others.” 


As to THE NINTH POINT, g. In what caſes there ſhall 
be coſts, on ſuch an action or information. 


1 ſhall endeavour to ſhew, 


1. Whether an informer ſhall, in any caſe, have his 
coſts ; | 


2, In what caſes the defendant ſhall have them. 


As to the firſt of theſe particulars, viz. Whether an in- 
former ſhall in any caſe have his colts : 


Seck. 57. I take it to be in a great meaſure ſettled, (a) 
that an informer upon a popular ſtatute, ſhall in no caſe 
whatſoever have his coſts, unleſs they be expreſsly given him 
by ſuch ſtatute; for it is certain that he cannot recover 
them by the common law, tor that doth not (% give coſts 
in any caſe, | 


Does not ex - 
tends to alien 
informers; 


(a) 2. Keble 
781. 

1. R. Abr. 
574 

1. Lutwyche 
200. 

1. Ventris 133 
Salkeld 206. 


Moor 65. 3. Levinz 374. (6) 2. Inſt. 288, Gilbert's C. P. 258. 


Neither can he recover them by the ſtatute of Glouceſter (c), 


(c) 6. Edw. 1» 


which gives the demandant his coſts in all caſes wherein hee. 


ſhall recover his damages; for this ſeems to ſuppoſe ſome 
damages to have been done to the demandant in particular, 
which cannot be ſaid in any popular action; and therefore 


ſuch actions have always been conſtrued to be out of the 


bencfit of this ſtatute, 


I 4 But 
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(a) 2. Keble But it ſeems agreed, (a) that an action on a ſtatute, by the 
J K. Abr. Party grieved, tor a certain penalty given by tuch ſtatute, 
$56, 357 7 within the ſtatute of Glouceſter, becauſe ſuch penalty is in- 
7. Jones 447. tended him by way of recompence for his particular damage 
C. Car. 559. by the offence prohibited ; and if he could recover that 
3 only, and no more, by way ot coſts, it would be in moſt 
3 a caſes in vain for him to ſue for it, ſince the coſts of ſuit 
Carthew 230, Would exceed it. 

Skin. 363. | 

367. Holt 172. 12, Modern 46. Comb. 224. 


But it is ſaid, that no coſts ſhall be recovered in an action 
on a ſtatute which gives no certain penalty to the party 
grieved, but only his damages in general, &c. if ſuch a ſta- 

3) ©. R. Abr. Fate be introduttive of a new law, and give a remedy in a 
374. (% point not remediable at the common Jaw, But there 
i. Lutwyche is not that inconvenience in this caſe as in the former; be- 
20. cauſe no certain ſum being ſpecified, the jury may give the 


m6 8 plaintiff a full ſatisfaction by way of damages. 


Witham v. + Put it hath been adjudged, that in an action brought 

Hill, 2. Wilſ. againſt a hundred on the ſtatute 1. Geo. 1. c. 5. ſ. 6. to recover 

285 damages for injuries committed by rioters, the plaiutiff is en- 
titled to coſts. 


J er 5 + Alſo that a party grieved ſuing the hundred on the ſta- 

ee e tute 9. Geo, 1. c. 22. for ſetting fire to the plaintiff's houſe, 

75. p. is entitled to coſts, although they together wich the damages 
exceed the ſum limited in the ſtatute. 


2. Black. Rep. + Alſo that on a bona fide compoſition of a penal action by 
1157. leave of the Courr, the plaintiff may be allowed a reaſonable 
4- Burr. 1929. ſum for his coſts; and that on motion the detendant may pay 
Bull. N. I'. the penalty into court with coſts. 


197. 
Hullock on Coſts 200. 


Hullock on + Alſo that if a plaintiff in an ation on a popular ſtatute 
&ofts 209. obtain a verdict, and the judgment is arreſted for a defect in 
the pleadings, he ſhall not have coſts, 


As to the ſecond particular, viz. In what caſes the defen- 
dant ſhall have coſts. 


Set. 58. It is enacted by 18. Eliz. c. 5. which is made 
perpetual by 27. Eliz. c. 10.“ That if any informer, or 
« plaintiff, on a penal ſtatute ſhall willingly delay his ſuit, 
4% gr ſhall diſcontinue, or be nonſuit in the ſame, or ſhall 
« have the trial or matter paſſed againſt him therein, by 
« verdict or judgment of law, that then, in every ſuch calc, 
« the ſame informer or plaintiff ſhall yield, ſatisfy, and pay 


« unto the party defendant his coſts, charges, and damages, 
to 


. _X 
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to be aſſigned by the Court in which the ſame ſuit ſhall be 
« attempted, &c. ay” 


i 


In the conſtruction hereof, I ſhall take notice of the 
following particulars. 


Se. 59. FinsT, That it ſeems to be agreed, that no 

action on any ſtatute by the party (a) grieved, is within the (a) 1. Salk. 30. 
purview of this ſtatute, the whole purport whereof ſeems 1. Andr. 116. 
clearly to relate only to common informers : Yet if ſuch Cro-Eliz. 177. 
action, by the party grieved, be © for any offence or wrong „% 7": 


« (þ) perſonal, immediately ſuppoſed to be done tothe plain- ata Ro” 


« tiff or plaintiffs ;*' or, whatſoever the nature of the action (5) C. Eliz. 


may be, if the plaintiff (c) might have coſts, in caſe judg- 177. 
ment ſhould be given for him, he ſhall pay them on a non- C2. 
(<) ». Dany. 


ſuit or verdict againſt him, &c. by virtue of (d) 23. Hen. 8. Abr. 222. 
c. 15. and (e) 4. Jac. 1. c. 3. (e) 2. Danv. 


225. f 
Lord Ray mond 27. Savil 30. 1. Burr. 402. 1723. Bac. Abr. 522. 


Sc. be. SEeconDLY, That it hath been holden, that 
where judgment is given againſt an informer hecaule the 
Court in which he (7) ſues has no juriſdiction of the cauſe, ) 2. Keb. 
or (g/ becauſe the ſtatute on which he grounds his informa- 581. : 
tion is diſcontinued, yet he ſhall pay coſts within the intent 1. Siderfin 312, 
of the ſaid ſtatute of 18. Eliz. c. 5. which ſhall have a liberal 2- Sera. 1193, 
conſtruction, and was intended to prevent all vexatious in- err, 2 

. f 3. Term Rep. 

formations ; and ſurely ſuch ill- grounded proſecutions can- 364. 


not but be thought ſuch. (2) 2. Keb. 
106. 42. 


Qu. Hutt. 35, 36. Vide Cowper 367. Bunbury 72. 


+ THIRDLY, That in an information, if the proſecutor Rex v. Jones, 
docs not go on to trial, eſpecially after notice and with- 8th 1595 
out its being countermanded, the defendant {hall have his 34. 
coſts. 


+ Fovxrul v, That if to an information on 8. Geo. 1. c. Law qui tam 
19. for killing game, the defendant plead a conviction be- v. Worre! 
fore a juſtice for the ſame fact, and has judgment for want WIC, 177. 
of a replication, he {hall have his coſts. 


+ FiFTHLY, That a gui tam informer is liable to coſts Wilkinſon 


on 18. Eliz. c. 5. as well as an informer ſuing for the whole qui tam v. Al- 


penalty upon a nonſuit on an action of debt on the latt, Cowp. 
21. Hen. 8. c. 13. f. 26. for non reſidence, though part of 
the penalty is limited to the king, 


SIXTHLY, 


(c) Hutton 22. 


1 
: 
q 
4 
4 
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Barnes 124. + SIXTHLY, That if the defendant obtain a verdict in 
a gui tam action of debt on the 5. Eliz. c. 4. for ex- 
erciſing a trade contrary to that ſtatute, he his entitled to 
colts. 


Town of Do- + SEVENTHLY, That where a defendant obtains a verdict in 

ver v. Hodg= a qui tam information he ſhall have coſts, although he him- 

fon, 1. Will. ſelf removed the information from the ſeſſions into the court 
oy of king's bench. 


Elde qui tam + ErGHTHLY, That if it appear upon the record that the 

v. Stephens, plaintiff is a common informer, the Court will not, after a 

2. Ld, Rey. yerdit for the defendant, receive an affidavit that the ſuit 

* was really proſecuted for the benefit of another perſon, in or- 
der thereby to exempt the nominal plaintiff from coſts under 
18. Eli. c. 5. 


Engliſh qui + NIN THL, That the Court will not ſtay proceedings in 

tam v. Cox, a gy tam action until the coſts of a non pros in a former 

Coup. 322+ action by a different plaintiff againſt the ſame defendant be 
paid. 


1. Stra. 697. + TENTHLY, That the Court will ſtay the proceedings in a 
1. Will. 266. 4; tam action when the plaintiff refides abroad, until he 
gan 5 a give ſecurity to pay coſts, or, as it is ſaid in one caſe, where the 
1206. laintiff is a forezgner, though reſident in England; and that 
Shindler v. if a proſecution upon a penal ſtatute be brought in a feigned 
Roberts, Bull. name, the Court will oblige the real proſecutor to give ſecu— 
N. P. 197. rity for coſt; but that they will not inſiſt on ſuch ſecurity 


N merely on account of the poverty of a plaintiff. 


Parker qui + ELEVENTHLY, That if the Court ſee reaſon to ſuſpect 

ram v. Mac- that a qui tam action is proſecuted merely for the iſſue money, 

farlan, 3. Term . , e 2 1 

Rep. 137 hey will on motion permit it to be paid into court to abide 
; the event of the ſuit. | 


As to THE TENTH POINT, v/z. Whether the defendant, 
in ſuch an action or information, may age his law, or take 
advantage of @ protection. 


(a) 10. H. 7. Seft. 61. Tt is ſaid (a) to have been ruled, that the de- 
13. fendant ought not to be admitted to wage his law in any ſuch 
Br, Ley £2ge, action or information, becauſe they are founded on a ſta- 


63. 100. tute; not do 1 find any authority to the contrary. But 


Co. Lit. 5 d . 1 
* perhaps it may be queſtioned, how far che reaſon given 


for the opinion abovementioned may be concluſive, 

(A Wide 21. H. fince ſuch an action or information doth not ſeem ſo (% 

7. 15. properly to be grounded on a ſtatute, as on the contempt 
of it. 

But 


q 
£ 
) 
\ 
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But as to the queſtion, Whether the defendant can take 
advantage of a protection? there ſeems to be near the ſame 
number of authorities on each (4) fide. But there is no (a) In the af- 
great need nicely to examine theſe matters, fince generally firmarive, 
it is expreſsly provided by penal ſtatutes, that neither wager F. Protect. 98. 
ef law, nor protection, ſhall be admitted in any ſuit brought 7% 
eilway 135. 
upon them, In the nega- 
tive, 
F. Protection 61. 105. 21. Edw. 3. 13. Coke Lit. 131. Vide 2. R. Abr. 323. 


As to THE ELEVENTH POINT, viz. In what man- 
ner the defendant is to plead to ſuch an information or 
action. 


See. 62. I ſhall take it for granted, that he muſt an- (1%) For a * 
ſwer to the whole (5) time laid in ſuch information or %% informa- 
action; and that if he have any (c) ſpecial matter for his tion cannot be 
excuſe or juſtification, he muſt ſet it forth (19) with all quaſhed on 
convenient certainty ; and that if he plead the general iſue Se e. 

. ge 953» 
to the whole, he muſt depend upon it, and not (4) together except for dee 
with 1t plead alſo a ſpecial plea either to the whole or part of fect of juriſ- 


the charge. diction, Rex 
v. Williams, 


1. Burr. 38;. and ſee 4. Com. Dig.“ Information“ (D 4.) (5) Bridg. 115. (c) Vide 
Bridg. 114, 115. 04) 1. Roll. 49, $0. 134. A defendant cannot plead double in quz 

tam, Strange 1044. Barn. K. B. 17. for the ſtatute of 4. Ann c. 16. which allows 
double pleading does not extend to penal actions, Heyrick v. Foſter, 4. Term Rep. 701. 


+ And it hath been adjudged, that although the ſtatute 4. Term Rep. 
21. Jac. 1. c. 4. ſ. 4. enables the defendant to plead the 
general iſſue, and to give the ſpecial matter in evidence, 
yet he cannot avail himſelf under ſuch plea of any matter 
which goes to the juriſdiction of the Court. . 


But for theſe matters I ſhall refer the Reader to the Books Vide 1. Com. 


"hi inc i . ig. 227, to 
which treat of pleading in general: - 2275 


And in this place ſhall only conſider, 


1. Where a prior ſuit depending may be pleaded to ſuch 


an information or action. 


2. Where a pardon, or releaſe, or a recovery in a former 
ſuit may be pleaded to ſuch action or information. 


| 3. I is a good general iſſue; and where it may be 
pleaded, 


As 


— - 
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— 
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As to THE FIRST particular, viz. Where a prior ſuit de- 
pending may be pleaded to ſuch an information or action: 


(a) C. Eliz. Se. 63. It ſeems agreed, (a) that wherever any ſuit on 
267, a penal ſtatute may be ſaid to be actually depending, (% it 
4 Roll. 49. may be pleaded in abatement of a ſubſequent proſecution, 
(2) Doug. 240, being expreſsly averred to be for the ſame offence. 


(c) C. Eliz, Neither (e) will it be any exception to ſuch a plea, that 
67. the offence in the ſubſequent proſecution is laid on a day 
z. Roll. 49, 50. different from that in the former. 


(4) Hobart Neither (4) doth a miſtake in ſuch a plea of the very day 

209 whereon the ſuit pleaded as prior was commenced, ſcem to 
be material on the iſſue of a te! record, if it appear in truth 
to have been commenced before the other, and for the ſame 
matter. 


And if two informations be exhibited on the very ſame 

(e) Hobart day, it ſeems (e) that they may mutually abate one another, 

135% becauſe there is no priority to attach the right of the ſuit in 
one informer more than in the other. 


(He. Eliz, | Alſo it ſeems, that an (/) information or bill (g) the ſame 
261. day that they are filed, may be ſo far ſaid to he depending, 
(2) 10. Ed. before any proceſs ſued upon them, that they may he plead- 
Stra 137. v0. ed in abatement of any other ſuit on the fame ſtatute, And 
Bull. N P. from the ſame reaſon it ſeems alſo, that a writ of debt may 
197. be ſo pleaded after it is returned; becauſe then it ſeems to 
8 C. Eliz. be agreed, that it may properly be ſaid to be depending; 
N 11. and whether it may not alſo be ſo pleaded before it be re- 
« Coke 48. turned, ſeems queſtionable; becauſe, according to ſome (h) 
7. Roll. 376. Opinions, a writ may be ſaid to be depending as ſoon as pur- 


Con. Salk. 89. chaſed (20). 

Farreſley 5. | 

2. Edw. 4. 11. 7. Coke 30. 1. Bac. Abr. 41. (20) The day of ſuing forth the 
writ is the commencement of the ſuit, 3. Burrow 1423. 


As to THE SECOND particular, viz. Where a pardon, ot 
releaſe, or a recovery in a former ſuit, may be pleaded to 
ſuch an information or action. - 


Se. 64. It ſeems agreed, that notwithſtanding the king 
have ſuch an intereſt in every penal ſtatute, that he may 
(3) 11. Co.65, (i) proceed in a ſuit brought upon it by a common infor- 


17 N mer, after the death, releaſe, or nonſuit of ſuch informer, 
Coke 48. 

oy Too. 3. Inſt. 194. 2. Bulſt. 261, 262. C. Eliz. 583. Moor 541. Con. C. 
Eliz. 138. 37. H. 6.5 29. B. Attaint 130. Vide 2. Roll. 33. Hutton 82. 
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ing the proſecution ; and may alſo totally prevent any 
el — by Gr (a) ſuing for the whole penalty himſelf; 3 
or may totally bar it by a ping or releaſe (b) precedent to 4 8 5 
its commencement; yet if it be actually commenced before 11. Coke 63, 
any ſuit by the king, the informer hath ſuch an intereſt in 66. 
the part of the penalty aſſigned him by the ſtatute, that the ws Ah _— 
king can no (e) way diſcharge, or ſuſpend the ſuit, as to (4) rs -ar- 


ſuch part. : B. Act. Pop. 


5 ' 3+ 4 
H. 7. 3. 37. H. 6. 4. 3. Inft. 194 5. Edw. 4. 2, 3. (c) C. Eliz. 138. 
5 Leonard 119. 1. H. 7. 3. 37. H. 6. 4. Hutton 82. B. Act. Popham 3, + 
3. Inſt. 194. (4) Savil 23. 


Alſo it ſeems that the king can in (e) no caſe bar the ſuit (% Noy 100. 
of a party grieved, nar proceed in it after the death of the Moor 58. 
plaintiff, &c. 


Alſo it ſeems agreed, (J) that a conviction or acquittal H F. Dec. 
bona fide in any action or information on a penal ſtatute, B. Ati. Pop- 
whether by the party grieved, or a common informer, or a ham 4. * 
releaſe bona fide from the party grieved, or common infor- C. Jac. 480, 
mer, (g) after ſuch a conviction, hath always been a good 451, 482. 


. 1. H. 7. 3. 
bar of any ſubſequent proſecution for the ſame offence. 1 Cole 35 


66. 
9. Edw. 4. 4. (g) 2. Roll. 33. B. Act. Popham 7. 5. Ed. 4. 2, 3. 


But for the better ſettling of theſe matters, the ſtatute of No recovery 
4. Hen. 7. c. 20. was made, by which is recited, + That it on an infor- 
had been uſual for offenders againſt penal ſtatutes to cauſe 3 — 
popular actions to be commenced againſt them by covin 11.600. l 
of the plaintiffs, or elſe when ſuch actions had been com- 
menced againſt them, to delay the ſame either by non- ap- 
pearance, or by traverſe and hanging the ſame, to cauſe 
the like action popular to be brought againſt them by covin 
for the ſame cauſe and offence, and therein by covin of the 
plaintiff to be condemned, either by confeſſion, feigned trial, 
or releaſe, which condemnation or releaſe, ſo had by col- 
luſion and covin, did uſe to bar the plaintiff in the action 
ſued in good faith; and thereupon it is enacted, “ That if 
any perſon ſue with good faith any action popular in 
„har of the ſaid action; or elſe, that he before that 
time barred the plaintiff in any ſuch action popular, that 
then ſuch plaintiff, with good faith, may aver, that ſuch 
* recovery or bar were by covin ; and if ſuch colluſion or 
* covin fo averred, be lawfully found, ſuch plaintiff ſhall 
recover, &c. and the defendant condemned of covin or 
* colluſion, as aforeſaid, thall have two years impriſonment, 

* &c. and that no releaſe ofany common perſon to any ſuch 
„ party, whether before or after any action popular, or 
indictment of the ſame, had, or commenced, or made, hang- 
ing the ſaid action, ſhall be any wiſe available or effectual to 
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let or ſurceaſe the ſaid action, indictment, proceſs, or 
execution.“ Provided always, That no plaintiff or 
<< plaintiffs be received to aver any covin in any action po- 
«© pular, where the point of the ſame action, or clſe the 
„ covin or collufion, have been once tried, or lawfully 
found with the plaintiff or plaintiffs, or againſt them, by 
e trial of twelve men, and not otherwiſe.” 


(a) Plowd. Set. 65. It is (a) ſaid, that if a recovery in a former 

49, 80. ſuit be pleaded in bar of any popular action, the plaintiff 
may, by reaſon of the expreſs words of the ſtatute, aver, that 
ſuch recovery was by covin, without ſhewing wherein the 
covin conſiſted (21). But otherwiſe ſuch a general pleading 
would be vicious. | 


(21) But the plea muſt ſtate that the plaintiff in the other action had priority of 
ſuit, or, on demurrer, it will be bad. Jackſon v. Gifling, Trin. 15. Geo. 2. Stra. 
1169, 2. Levinz 141 Burrow 1433. Black. 437.— The record of the former re- 
covery cannot be given in evidence upon x7/ debet; it muſt be ſpecially pleaded; and 
then the plaintiff may reply aul el record, or that it was a recovery by fraud to defeat 
a real proſecutor ; which the plaintiff could not be prepared to ſhew upon the general 
iffuc. Breden gui am v. Harman, Strange 701. 


» 


As to THE THIRD particular, viz. What is a good 
general iſſue, and where it may be pleaded. 


I ſhall obſerve the following particulars. 


h Se. 66. FirsT, That if the defendant plead t di bet 
Vide Law of . a . N : 
niſi prius 22.5. to an action or information qui tam, it is ſafeſt to ſay 
(4) Vide Coke that he owes (5) nothing to the informer, nor to the 
Ent. 165. 167. king ; becauſe if he only plead, that he owes nothing to the 
(c) Nob. 327, informer, it may be objected, (c) that the whole declaration 
ow. is not anſwered, which makes a demand for the king as 
1. Vent. 122. l 5 
well as the informer: Yet perhaps it may be a good an- 
98 ſwer (4) to ſuch objection, that in the plea that he owes 
nothing to the informer, it is neceſſarily . og that he 
owes nothing to the king, and therefore needs not be ex- 
preſſed. 


67% 21. H. 6. Sef. 67. SECONDLY, That if there be more than one 
3 defendant, they ought (e) not to plead jointly, that they are 
. eee guilty, —4 —ů that r . pu any of den 
2. R. Abr. 205. Are guilty, &c. ; 
I ull. N. P. 197. . TS | 
Set. 68. TrinDLy, That wherever the breach of the 
ſtatute, whereon ſuch ſuit is grounded, 1s alledged only 
from a matter in pais, and not from matter of record, the 


defendant may plead, that he owes nothing, or that he is nt 
guiliy, 
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guiliy, &c. (a) but if it be alledged from a matter of record, (a) 21. H. 3. 
ſuch a plea is not good; becauſe a record is not triable by 14. 


ro. Iſſues 

| joins, 23. and 
ſee the caſe of Coppin qui tam v. Carter, where © t guilty”” was pleaded to an action 
of debt on a penal ſtatute, and held not ſuch a nullity as warrants judgment to be fign- 
ed for want of a plea; and the Court was inclined to think that this is a good plea, 
1. Term Rep. 462. Vide 21. Jac. 14. par. 4. | 


the country, but only by itſelf. 


Sect. 69. FovrTHLY, That if the defendant be within 
thc benefit of any provito of a penal ſtatute, he might, ac- 
cording to ſome, always give it in (%) evidence on the gene- (5) 2. R. 
ral iſſue, in a ſuit on ſuch ſtatute : But if he have matter Abr. 683. 
in his diſcharge depending on a ſubſequent ſtatute, it hath “. e 
been holden (c) even ſince the ſtatute of 21. Jac. 1. c. 4. C) 2. R. Abr. 
that he muſt plead it ſpecially, and cannot give it in evi- . POR 
dence. But this ſeems contrary to the expreſs purview of 3% Cdit., 68. 
the faid ſtatute ; by which it is enacted, © "Phat if any ſuit 
« ſhall be brought againſt any perſon for any offence againſt 
© any penal law, either by, or on the behalf of the king, or 
& by any other, or on the behalf of the king and any other, it 
% ſhall be lawful for ſuch defendant to plead the general 
* ifſue that he is not guilty, or that he owes nothing, and 
to give ſuch ſpecial matter in evidence to the jury that 
« ſhall try the ſame, which matter being pleaded, had been 
& ſufficient in law to have diſcharged the ſaid defendant 
* againſt the ſaid ſuit, and the ſaid matter ſhall be then as 
available, to all intents and purpoſes, as if it had been 
« ſufficiently pleaded in bar.” 


Scet. 70. Allo it is enacted by the ſame ſtatute, par. 2. 
* That if the defendant to any ſuit, commenced by, or on 
the behalf of the king or any other, for any offence againſt 
any penal ſtatute, plead, that he oweth nothing, or, that 
« he is nat guilty, and the plaintiff or informer, upon evi- 
e dence to the jury, ſhall not prove the offence laid in the 
© ſaid ſuit, and that the ſame offence was committed in the 
* ſame county in which it is laid, the defendant ſhall be 
found not guilty.” 


Set. 71. It is provided by the laſt paragraph of the 
laid ſtatute, That no clauſe thereof ſhall extend to an 
* fuit on any law againſt popith recuſants, &c. or 3 
« champerty, &c. or concerning defrauding the king of 
© his cuſtom, &c. or the tranſporting of gold, or ſilver, 
or munition, &c. or wool, or leather, but that ſuch of- 
* fence may be laid in any county, at the pleaſure of the Vide ſup.ſ. 50. 
* informer,” SIE | 
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But guere, if the laſt words of this proviſo, viz. © but 
« that ſuch offence may be laid in any county,” do not 
reſtrain the exception intended by it to that part of the 
ſtatute only which relates to the laying the offence in the 
proper county? For if fo, the defendant in a ſuit on the 
laws mentioned in it, may give the ſpecial matter in evidence 
pu the general iſſue, as well as in a ſuit on any other penal 

atute. | 


As to THE TWELFTH POINT, viz. Ry whom the repli- 
cation is to be made in ſuch an information or action. 


Se. 12. It ſeems agreed, (a) chat regularly a replication 
20. to a ſpecial plea to an information in the courts of - 
Cro. Jac. 38. minſter-hall, thall be made by the attorney-general only, 
3 135. who, in reſpect of the king's intereſt in the ſuit, is pre- 
B Arid?” ſumed to be moſt proper to be conſulted concerning it ; 
127. and by the ſame reaſon it (5) ſeems, that ſuch replication 
Co. Ent. 365, in a ſuit before juſtices of aſſize, ſhall be made by the 
366, 367, 363. clerk of the aſhzes only. Allo it is ſaid, (c) that the re- 
FLA plication to a general iſſue in an information qu: tam in the 

410. = . 
(% C. Jac, courts of king's bench or exchequer, may be made in the 
£02. name of the attorney-general only, by the uſage of thoſe 
(c) 1. Andr. courts. But in moſt of the (d) precedents I can find of 
25 Co. Kut actions qui tam, the replication is made by the plaintiff 
159. 163. 165, Only. Alſo J find a demurrer by the informer only to a 
166, 167. plea in bar to an (e) information gui tam, without any men- 
() Co. Ent. tion of the attorney- general. And if the AT TORN EV“ 
371. GENERAL, &c. ſhall abſolutely refuſe to make a replica- 

tion to any plea to an information, ſurely the informer 
(/) Sup. ſ. 64. may be (f') admitted to make it himſelt ; for otherwiſe it 
s- Coke 48. would be in the power of THE ATTORNEY-GENERAL, 
&c. by refuſing to make a replication, wholly to defeat the 


fait (22) 


(22) If the plaintiff reply in the exchequer the defendant ſhall rejoin in four days, 
or judgment n:/ dat ſhall be entered—and if the plaintiff demur, the defendant ſhall 
join in ſix d2ys, or judgment ſhall be entered as aforclaid. 4. Com. Dig.“ Informa- 
tion“ (PD) 6. 


As to THE THIRTEENTH POINT, 27g. In what manner 
the iſſue is to be joined in ſuch an information or action, and 


where it ſhall be tried. 
67 C. Car. 336. 
C0. Int. 169, Sect. 73. It had been laid down (g) as a ſettled rule, that 


61. 164. 348. . : . j 
7580 6. 34, where the king is to have no part of the thing demanded in 


Reſpefting an action on a penal ſtatute, but only a fine or amerce- 


the impar- ment, there is no neceſſity, either in the joining of the iſſue 
lance & plead- r venire facias, to uſe the words qu: tam pro domino rege, Wc. 


ing in an in- 22 t - ; 
f-mation, but that it is ſufficient ſimply to name the party, as im actions 
vide 3. Com, bo al 


Dig 514. 


— en — — —_ FLY p_ and NB tt. oof. c cc. 6 PREY 
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at common law; for the king ſeems to have little more in- 
tereſt in ſuch fuits than in actions at law. Yet wherever the (% Rafal 466, 
plaintiff may declare tam pro domino rege quam pro ſcipſo, it a 
leeras (a), that it can be no fault to uſe thoſe words as well Co. 
in the joining of the iſſue, &c. as in the beginning of the * - 
ſuit. And if the king be to have part of the penalty de- 2, Keble 788. 
manded, it hath been (5) adjudged to be a fatal fault, and Sup. f. 17. 20. 
not amendable after verdict, not to mention that the plain- () Co. Ent. 
tiff ſues tam pro domino rege quam pro ſeipſo in the joining IT 163. 165, 
. , | 166, 167. 
of the iſſue. But guere ; for there are many (e) precedents gup. f. 1. 20. 
where the iſſues in ſuch actions have not mentioned the (23) Vide the 
laintiff as ſuing for the king. but have ſimply named him uſual form of 
his proper name, as in other actions; and where he is Pleading in 
g OP 45 1 f this cale 
expreſsly named in the declaration as fuing for the king as | pl Abr. 
well as for himſelf, why ſhould it be intended that he ſues Actions gu 


otherwiſe in the progreſs of the action (23). tom (D). 


Ent. 349. 
1. Vent. 


As to the place where ſuch iſſues ſhall be tried. 


Se. 74. It is enacted by 18. Fliz. c. 5. © That no jury 
6e ſhall be compelle1 to appear in any of the qucen's courts 
« at /Ye/tminſter, for the trial of any iſſue in any ſuit (by a 
common (d) informer) upon any penal law, for any offence () See the 
committed above thirty miles from the city of /Yefmin- three laſt ſec 
© fer, except in caſe where THE ATTORNEY-GENERAL tions of the 
« for the time being, for ſome reaſonable cauſe in that be- fatute, & the 
. - ; : 22d, 45th, & 
* half to be thewed, ſhall require the fame to be tried at 45th fections 
* THE BAR, in any of the courts of the queen's majeſty, of this chap- 
« her heirs or ſucceſſors, at Hyiminſten aforeſaid ; which ter. 
e requeſt ſhall be noted on the backſide of the writ of 
„ di/fringas thereupon awarded, to the end the ſheriff, or his 
„ bailiff, may, and ſhall fignify the ſame to the jury that are 


in ſuch caſe impanelled.“ 


+ And by 24. Geo. 2. c. 18. f. 3. Every venire facias S nne 108 
for the trial of any iſſue, in any action or information „ 
„upon any penal ſtatute in any of the courts of record 
© at /Pe/iminfier, counties palatine of Lancaſter, Chefter, 
and Durham, and the principality of Halles, ſhall be 
awarded of the body of the proper county where ſuch iſſue 
eis triable.“ | 


As to THE FOURTFENTH PoiNT, vis. Where a verdict 
oy be found as to part againſt the informer, and as to part (0 2. R. Abr. 
or him. h 707, 708. 
Lane 19. 59, 
Sef?. 75. It ſeems (e) that regularly, if an offence againſt bo- 
a ſtatute be of ſuch a nature that it may be committed by a ka 3 
lngle perſon, without the concurrence of any other, and N i 
ä K ſeveral 
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ſeveral perſons be jointly charged in one information for 
one act done by them all againſt ſuch ſtatute, one of them 
only may be found guilty, and the reſt acquitted ; becaufe, 
though the words of the information ſeem to import a joint 
charge againſt all the defendants, yet, in judgment of law, 
each of them is charged ſeverally for his own offence, 
which cannot but be ſeveral, whether the act, in the doing 
whereof it conſiſted, were done by one or more ; and ac- 
(a) Sup. . 67. cordingly the iſſue muſt be, (a) that neither they, nor any 
of them, are guilty. And for the like reaſons, if one be 
informed againſt for having offended againſt a ſtatute for 
more times, or in a higher degree than can be proved, as 
for not coming to church during the ſpace of ten months, 
where he can be proved to have been abſent but eight 


2 R. Abr. months, &c. or for (6) ingroſſing a thouſand quarters of 
Lt 60. 8 
ee he may be found guilty ſo far as tlie evidence goes, and 


nat guiity for the reſidue; for ſuch offences are not in the 
nature of entire contracts, which regularly muſt be full 
proved in the fame manner as they are alledged, but are in 
the nature of treſpaſſes, which it is ſufficient to prove for 
any part. But if the offence againſt a ſtatute conſiſt in 
making a contract contrary to the purview of it, as in 
+) Lane 19. the caſe of uſury, it is (c) ſaid, that if it be alledged as 
59, bo. having been made by two, it muſt be ſo proved likewiſe, 
becauſe it is a rule of law, that if contracts be not proved 
as they are laid, they ſhall not be taken to be the tame (24). 


(24) Where an offence, made penal by ſtatute, is, ia its nature Angle, one finple 
penalty only can be fecovered, though ſeveral join in committing it. But if the 
offence be in its nature ſeveral, each offender is ſeparately liable to the penalty, 
Rex v. Clark, Cowper 610. | 


As to THE FIFTEENTH.POINT, vz. What judgment on 
ſuch an information or action 1s good. 


| Sect. 76. It hath been adjudged, that where a ſtatute, as 
. that of recuſancy, for inſtance, ordains that the offender 
„ ſhall forfeit ſuch a ſum, and that the ſum ſo forteited ſhall 
Co. Ent. 362. be divided into three parts, whereof one-third ſhall go to 
Salkeld 363. the king, and one to the informer, and the other to the 
(4) r. Andr. poor, &c. and that if the offender do not pay, &c. within 
Vide Style ſuch a time, he ſhall be committed, &c. the judgment, 
329, 330. on an inforniation gui tam on ſuch ſtatute may be general, 
Je. R. that the (4) king and theinformer ſhall recover the whole (e) 


Abr. 102. ithout making any mention how it ſhall be diſtri- 
Vide 2, Keble ſum, witho 5 Yo 
820. . 


HY. Andr. Payment, &c. 
1395 140. 


But 


wheat, where the evidence amounts but to ſeven hundred, 


buted, or that the party ſhall be committed (/) for non- 
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But on ſuch an information, if the judgment for the re- 
covery of the forfeiture be given wholly for the informer, 
without any mention of the king, it hath been holden, (a) 
that it is totally erroneous. 


(a) Style 329g 
339. 


Vet it hath been adjudged, that if on an information gui 
tam, wherein, as it is laid, the informer hath no right to 
any part, but the king ought to have the whole, judgment 
be given that the defendant ſhall forfeit the ſum mentioned 
by the itatute, and that the king ſhall have one moiety, and 
the informer the other, ſuch judgment is erroneous (5) (4) 2. And. 
only as to the latter part, wherein it awatds to whom 128, 129, 1303 
the penalty ſhall go; but ſhall ſtand for the claufe concern- 
ing the forfeiture, which ſutncicntly entitles tlie king to the 
whole. | | | 


And it hath been adjudged, (c) that if there be no clauſe () Rex e. 
at all concerning the forfeiture in a conviction on a penal Hawkins, M. 
ſtatute, but only a judgment quod convittus ef}, it is ſufficient, 3' Geo. 1. 
for the forfeiture is implied. : 


+ Alſo that wherever the act expreſſes the amount of the 
penalty, or leaves it to the diſeretion of the magiſtrate, there 
muſt be a judgment of forfeiture as well as a conyiction (4). (4) Stra. 8 58. 
+ But where the act, as the 9g. Ann. c. 14. ſays, “ That the of- 2. Burr. 1163. 
« fender ſhall forfeit five times the value, &c.” all the judg- 
ment the Court can give is quod convittus eſt, and a new (e) Stra. 1048, 
action muſt be brought upon that judgment for the forfei- 30. 
ture (e). 


+ Alſo that one who is convicted on a penal ſtatute cannot be (/) r. Term 
apprehended ona Sunday for non-paymen: of the forfeiture(f), Rep. 265. 


- + Alfo that judgment on a 4 1am action may be entered art on div 
either jointly or ſeverally; for the whole penalty or for the v. Hawkins, 
diſtin& moiety ; but that the more regular way is to enter it r. Black. Rep, 


jointly tor the whole. 373. 


+ It hath alſo been adjudged, that a judgment in a popular Frederick v. 
action may be affirmed as to one part, and reverſed as to the Lookup, 


other; as where damages and coſts were given on 9. Ann, 4 Burr, 2018. 


c. 14. it was reverſed as to the damages and coſts, and affirm- 
ed as to the debt. | 


+ Alſo it hath been adjudged, that if the jury find a verdict Holloway 9 
for the plaintiffs generally in a penal action, and the plain- tam v. Ben- 
tiff apply it to one count, he cannot afterwards apply it net 3. Term 
to another, though the former is bad in law, and though ef 445. 
the evidence would have warranted the verdict on any other 
count. 
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: 
3 
As to THE SIXTEENTH POINT, g. Whether the penalty 
of a penal ſtatute may be compounded or granted over, 
5 Sec?. 77. It is enacted by 18. Eliz. c. 5. That no in- 
4. Com. 


AD Frag « former, or plaintiff, ſhall or may compound or agree with 
1. Witt, 79. © any perſon or perſons, that ſhall offend, or that ſhall be 
130. &« ſurmiſed to offend againit any penal ſtatute, for an offence 
4. Burr. 1929. * committed or pretended to be committed, but after an- 
3 „ {wer made in court unto the information or ſuit in that 
pular ftature “ behalf exhibited or proſecuted ; nor after anſwer. but by 
cannot be the order or conſent of the Court in which the fame in- 
compounded. & formation or fuit ſhall be depending; on pain that who. 
ae Tae. ſoever ſhall offend, in making of compoſition, or other 
Ns on miſdemeanour, contrary to the true intent and meaning 
Lery, Black, “ Of this ſtatute, or ſhall by colour or pretence of proceſs, 
443 „or without proceſs, upon colour or pretence of any mat- 
& ter of offence againſt any penal law, make any compoſi- 
« tion, or take any money, reward, or promiſe of reward, 
ce for himſelf or to the uſe of any other, without order 
« or conſent of ſome of her majeſty's courts at WWeſt- 
& mirſter, and ſhall be thereof convict, ſhall ſtand on the 
« pillory, &c. and for ever be diſabled to purſue or be 
4“ plaintiff or informer in any ſuit or information upon 
„any ſtatute popular or penal; and fhall alſo forfeit ten 


vo 79 
„% pounds, &c. 


5 ect. 78. It ſeems (a) clear, both from the preamble 
() Law of and the whole tenor of the ſtatute, that it extends only to 


„ prius 196. g CR 
5 oh ee ſuits by common iuformers, and not to thoſe by a party 


laſt ſeftions of grit ved. 


the ſtatute, | ; : 
and the 229, 47th, and goth ſections of this chapter, 


Wilkinſon % + It is alfo decided that this ſtatute extends to qui lam in- 

tam v. Alot, formers as well as to thoſe who ſue for the whole penalty. 

Cowp. 366. . 

( Hutton 35. Seeg. 79. But it hath been (5) holden, that it extends as 
well to ſubſequent penal ſtatutes, as to thoſe which were in 


being when it was made. 


(. [ .Keb, 106. . 


I, Siderfin 311. SOULLS We 
they had a juriſdiction. 


Sr. 80. It is enacted and declared by 21, Jac. 1. c. 3. 

(which as to theſe matters appears both by the preamble 

607. Co. 36, and body of the ſtatute, and many tormer (d) reſolutions, to 
35. be made in affirmance of the common law ). * That all com- 


fee 0 « miſſions, grants, licences, charters, aud letters patents, 

1 Dart 133. 

3. Inf. 186, 187. 2. R. Abr. 187; ſeems con. 
« made 


2. 
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&« made or to be made to any perſon or perſons, bodies 
olitick or corporate whatſoever, of power, liberty, or 
faculty, to diſpenſe with any others, or to give licence 
& or toleration, to do, uſe, or exercifc any thing againſt the 
ce tenor or purport of any law or ſtatute, or to give or make 
« any warrant for any ſuch diſpenſation, licence, or toleration 
& to be had or made, or to agree, or compound with any 
« others for any penalty or tortcitures limited by any ſta- 
« tute, or of any grant or promiſe of the benefit, profit, 
« or commodity of any forfeiture, penalty, or ſum of mo- 
ney, that 1s. or ſhall be due by any ſtatute, before judg- 
« ment thereupon had ; and all proclamations, &c. any 
« way tending to the furthering ot the fame, are altogether 
„ contrary to the laws of this realm, and thall be utterly 
void, &c.”—And it is farther enacted, That all fuch 
commiſſions, &c. ſhall be examined, heard, tried, and 
determined by and according to the common laws or 
this realm, and not otherwiſe.” 


« 


* 
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Sed. 81. But it is provided, „ That this act ſhall not 
extend to any warrant or privy ſeal, made or directed by 
« the king to the juſtices of either bench, or the exchequer, 
« or of aſſize, or of oyer and terminer and gaol-delivery, 
or peace, or other juſtices for the time being, having 
« power to hear and determine offences done againſt any 
penal ſtatute, to compound for the forfeitures of any 
penal ſtatutes, depending in ſuit and queſtion before them, 
or any of them reſpectively, after plea pleaded by the de- 
„ tendant.” | 


Set, 82. It is faid by Sir (a) Edward Cate, that ſuch (z. Inſt. 178. 
juſtices, by ſuch warrant, &c. can make ſuch compoſition 
for the uſe of the king only. However it ſeems, that by 
the eightcenth of Elizabeth, they may give leave to an in- (4) Vide ſupra 
former to (5) compound with a defendant after plea pleaded. . 64, 65, 66. 

Black. 444. 

+ Se, 83. It is a rule of the court of king's bench that 4. Burr. 1929. 
where leave is given to compound, the king's half of the 
compoſition ſhall be paid into the hands of the malter of the 
crown oſſice for the king's uſe. 


+ Sed. 84. It hath been decided, that the giving leave to 1. Stra. 165. 
compound is merely diſcretionary ; and leave has been given 1. Wilt. 79. 


to a defendant to compound after a verdict for the plaintiff, 13% 
| Maughan v. 


Walker, 5. Term Rep. 98. 
+ Sect. 85. It hath alſo been decided, that if a defendant 5. Term Rep. 
obtain a rule to ſtay proceedings, upon payment of a ſum 257. 
agreed upon between him and the plaintiff, the Court will 
euforce the payment of that ſum by attachment. 
K 3 Sec. 


GC 


— 
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Sec. 86. Alſo it is provided, © That the ſaid act ſhall 
not extend to any grants, letters patents, or commiſſion 
heretofore granted, of, for, or concerning the licenſin 

of the keeping of any tavern or taverns, or ſelling, ut- 
tering, or retailing of wines to be drunk, or ſpent in the 
e e e or houſes, or other place, in the tenure 
or occupation of the party or parties, or ſelling or utter. 
ing the ſame; or for or concerning the making of any 
compoſitions for ſuch licences, ſo as the benefit of ſuch 
compoſitions be reſerved and applied to and for the uſe of 


his majeſty, his heirs or ſucceſſors, and not to the private 


& 


ute of any other perion or perſons,” 


CHAP; 


t 


92 


CHAPTER THE TWENTY-SEVENTH, 


Or PROCESS. 


ND now I am come to ſuch proceſs as is to be award- 
ed upon an APPEAL, an INDICTMENT, or an IN- 


FORMATION. 


For the better underſtanding the nature whereof (having 


1353 


premiſed that it ſeems plain, from the nature of the thing, (a) Lamb. 
that there can be (a) no need of it where the defendant is _ 8 % 
preſent in court, but only where he is abſent), 1 ſhall con- Dalton 123. 


ſider it, 


1. In general; without any particular regard to proceſs of 
outlawry. | 


2. In particular; with regard to ſuch proceſs only. 


And I ſhall examine the nature of ſuch proceſs in general, 
without any particular regard to proceſs ot outlawry, under 
the following particulars ; | 


1. Where it is well awarded into a county different 


from that wherein the Court fits from which it is a- 
warded. | 


2. What kind of proceſs ſhall iſſue on an indictment, 
appeal, and information. 


3. In what manner it is to be executed. 


4. What is required by ſtatute, in relation to proceſs on 
intormations. 


5. What is the proper proceſs on a default. 
6. What after a removal by certiorari. 


7. Where it ſhall be ſaid to be diſcontinued, or miſcon- 
tinued, or put without day. ö 5 


8. How far an error in proceſs is fatal. 
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As to THE FIRST POINT, viz. Where ſuch proceſs is 
well awarded into a county different from that wherein the 
court fits from which it is awarded. 


(a)19. Aſſize 6. Se, 1. It ſeems (a) to be a good general rule, that no 
3 proceſs without writ can be well awarded on any indiQ- 

furn. 1 , » . P i 
F. Afize 446. ment or appeal, &c. from any court out of the county 


wherein it ſits. 


(5) 8. P. C. But it ſeems agreed, (5) that ſuch proceſs by writ may, 
240: „las. by the common law, be well awarded into any county of 
3 | England, either by the court of king's bench or by juſtices 
199. of eyre, upon an indictment, &c. before them. 
Vide ſup. c. | | | „„ 
23. . 22. Alo it is clear, that juſt ices of yer and terminer have tlie 
ſame pawer, in relation to perſons indicted or appealed be- 
ore them of felony by force of 5. Edw. 3. c. 11. whereby 
it is recited, “ That in times paſt, ſome perſons appcaled 
or indicted of divers felonies in one county, or outlawed in 
the ſame county, had been dwelling, or received in ano- 
ther county, whereby ſuch felonious perſons indicted and 
outlawed had been encouragcd in their miſchief, becauſe 
they might not be attached in another county;“ and there- 
upon it is enacted, © That juitices aſſigned to hear and de- 
« termine ſuch felonies, ſhall direct their writs to all the 
counties of Eneland, where need ſhall be to take ſuch per- 
« ſons indicted,” e | | 


$22, 2. Tris obſervable, that the miſchief complained 
of in the preamble of this' ſtatute relates as well to perſons 
appealed, as to thoſe who are indicted ; and therefore it 
ſeems reaſonable to conſtrue them alſo to be within the 
meaning of the purview, though they be not within the let- 
ter of it, which extends only to perſons indicted. 


te) Cromp. dect. 3. It ſeems queſtionable, (e) Whether juſtices of 
do. peace, being ailigned (d) by their commiſſion to hear and 
Lamb. b. 4. determine felonies, are as well within the meaning as the 
cs. letter of this ſtatute? For as on the one fide it may be 
Aka urged, that this being a remedial law, ought to receive 
; . as favourable .and large an interpretation as the words 
will admit, ſo on the other fide it may be ſaid, that the 
preamble of the ſtatute making mention as well of perſons 
appealed, as of thoſe who are indicted, cannot be thought to 
have any manner of regard to juſtices of the peace, before 
whom no appeal lies; and nothing can be more reaſonable 

than to conſtrue one part of a ſtatute by another. 

F. 
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Sect. . But by 22. Hen. 8. c. 5. ſ. 5. Juſtices of 


« peace of the ſhire, &c. wherein any decayed bridge 
« ſhall be, &c. ſhall make proceſs into every ſhire with- 
„ in this realm, againſt any perſons who ought to amend 
« ſuch bridge, being preſented before them to be decay- 
« ed, &c.“ 


Alſo they have the like power by other ſtatutes in Dalton c. 193. 
many other caſes; for which, not being ſo proper for this 4. Burn 46. 
treatiſe, I ſhall refer the reader to the Authors which 2 151, 
more particularly treat of the OrricE OF A JUSTICE OF Laib. b. 8 
PEACE (a). OS 
| (a) By the 
commiſſion of the peace juſtices in ſeſſions have power to make and continue proceſs upon 
indictments found before them, until the perſons indifted are taken, ſurrendered, or 
outlawed, 4. Burn. 48. 


As to THE SECOND POINT, viz. What kind of proceſs 
ſhall iſſue on an Appeal, Indictment, and Information, 


I ſhall endeavour to ſhew, 


— 
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1. Where ſuch proceſs ought to have the clauſe of nan 
mittas. 
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2. In whoſe name, and under what tee it is to be 
made. | | 


— — — Ma a Ah 


3. What is the proper proceſs on indictments for erimes 
of an inferior nature. 


4. What is the proper proceſs on informations. 


5. What is the rr proceſs on appeals, and on indict- 
ments of treaſon, felony, and mayhem. 


6. How many days there ought to be between the tee and 
return of ſuch proceſs. 


As to the firſt particular, viz. Where ſuch proceſs ought 
to have the clauſe of non omittas, 


Se. 5. It is laid (5) down in ſome books as a general (5)Crom. 149. 
rule, that in every ſuit, to which the king is a party, the Lamb. b. 4. 
proceſs ought to have the clauſe non omittas propter aliquam e. 8. 


libertatem, G&c, Dalton c. 132. 
41. Aſſite 17, 

B. Franc. 18. 

Proceſs 102. F. Prerog. 21, 1. Hale 577. 2. Hale 202. Vide infra f. 17. 


Sea 


728 . ROC Ess. Bk. 2, 


Sect. 6. But I do not find this rule obſerved as to all 
kinds of ſuits by the king, in the beſt precedents. For 
though the ſaid clauſe is mentioned in every award of pro- 

fa) Coke's ceſs on (4) indictments (except only (6) one) and even 
Urt. 352. 0 On (g/ informations que tam, in Coke's Entries, yet it 
263. is omitted in all awards of proceſs I can find on in- 
(4) Ibid. 353. formations of (4) intruſion on the king's lands, or of e) 
gg 305. rrover and converſion of his goods; and yet theſe are at 
145 ibid, 479, leaſt as much, if not more properly, the ſuits of the king, 
$76. 379. than the former. 

381. 387. 7 

z. Coke 16, 17. (e) Ccke's Ent. 399. 


As to the ſecond particular, . In whoſe name, and un- 
der what ze/te ſuch proceſs is to be made. 


. Sec. 7. It is expreſsly (/) enacted by 27. Hen 8. c. 24. 
. 3. ** That all manner of proceſs upon indictment of trea- 
o- 568-205" | 66 Tanks telony, or treſpaſs, to be made in every county pala- 

tine, and other liberty, mall be made only in the name of 
the king; and that every fuch perſon having ſuch county 
% palatine, or any other ſuch liberty, to make proceſs, &c. 
6 thall make the 2% in the name of the perſon that hath 
„ fuck county-palatine, &c.“ 


Se. 8. And as to proceſs on indictments in any other 
Hvide Lam. conrts, there cam be no (g) doubt but that it ought alſo to 
b. . 8. he in the name of the king. And if it iſſue from the court 
O'S $7" of king's bench, it (%) feems clear, that it ought to be un- 
9 eee der the teſte of the chief juſtice, or of the ſenior judge of 
2 Hale 19%. the court, if there be no chief juſtice: And if it iſſue from 
Ob. b. any other court, there ſeems to be the ſame reaſon that it 
33 ought to be under the z-/7- of the firſt in the commiſſion; 
m_ nen nnd that ſuch a 4% will be ſufficient. It is holden indeed 
(% Cromp. by (/) Lambard, that every proecis on an indictment be- 
232. fore juſtices of peace, ouyht to be under the tte of tome 
() Seerie tes juſtices : But there are precedents to the contrary in 
= Pr, (4) Crompton ; and even in (/) Lambard. Neither do the 
od of his (en) authorities cited by Lambard ſeem to come up fully to 
Liren»rom. his point; for they ſeem to amount to no more than this, 
. Vance that one juſtice of the peace cannot award procels on an in- 
IM 1 dictment, but that two of them at the leaſt muſt do it, and 
e that fitting the court in the ſeſſions: And indeed it ſeems 
Cromp. rs. plainly to appear, from the (7) commiſſion itſelf, that one 
(x) ene fab. juſtice has no authority either to take an indictment, or to 
8. . 4,25. proceed upon it; But I do not fee the conſequence, that 
Dakon c. 132 hegauſe an indiet ment cannot be taken, or proceeded upon, 
by lets than twa, therefore the proceſs cannot be ee by 

(C3 than two. 
[644 inan tg T 
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As to the third particular, viz. What is the proper proceſs 
on indictment for crimes of an inferior nature. 


Sec. 9. It ſeems clear, both from the (a) books which (a) Crompton 
ſpeak of this matter, and the conſtant courſe of () prece- N 
' : . op” 4 Dalton c. 133, 
cents, that a venire facias (which is but in nature of a ſum- Lamb. b. Fr 
mons to cauſe the party to appear) is a proper procels to be e. 8. 
firſt awarded on an (c) indictment for any crime, whether F. Afſize 17, 
againſt the common law or ſtatute, under the degree of 32: II. 6. 10. 
. . {6} Co. Ent, 
treaſon, felony, or (d) mayhem, except in ſuch caſes wherein f. 37. 26 
ge"): | 353.302, 303. 
other (e) proceſs is directed by ſome ſtatute. Alfo ſuch a /c)Finch 356. 
entre ſeems to be the firſt proper proceſs on an infor- (4) Vide ſap, 


mation in the crown office, for a debt claimed by the king, ©: 23: f. v0 
al 293. 


as having been forſeited by a ele de ſe. (eh. Saun. 272. 


Se. 10. If it appear by the (g) return to ſuch veuire, (g/ Cromp. 
that the party has lands in the county whereby he may be 150. 
diſtrained, the (+) di/treſs infinite ſhall be awarded from time Lamb. b. 4. 
to time, until he do appear, and by force hereof he ſhall (i) 3 - 
forteit on every default ſo much as the ſheriff ſhall return Pal. Sh. 2 
upon him in iſſues. But if a a be returned on ſuch a ve- 34. 58. 
nire, a (&) capias, alias and pluries, ſhall iſſue, &c. (Reg. Jud, 

; I 


Finch 352, 353. Dalt. Sh. c. 34. 78. Dalt. c. 132. (7) Vide 2. Danv. Abr. 295, 
f. 5. 2, Inſt. 453, 454. (4) Lamb. b. 4. c. 8. Crom, 150, 151. F. Treſpaſs 232. 
Dalt. c. 132. 11. H. 6. 4. Finch 352, 


Sect. 11. It is faid in Fitzherbert's (1) Abridgement, (/) F. Proceſs 
« That in yer and terminer, if the party at the firſt day make 188. 
default, a man may have a venire facias, or a pone per vadios, 
&c. at his eleCtion ;”” the meaning whereof perhaps may be 
this, that if the defendant, being 3 on the venire, 
do not appear, the proſecutor may either take out a ſecond 
venire, or a (m) pone per vadios, &c. But I cannot (n) find (m7) Vide 
any expreſs authority, or precedent, to juſtify the making * 0 Vdde fn 
either a pone per vadios, &c. or a cabias, the firſt proceſs on 8 5 3 * 
any indictment under the degree of mayhem, or felony, &c. F. Pro. 213. 
except only where ſuch proceſs is expreſsly given by ſome Treſpaſs 232. 
ſtatute, | 29. Ed. 4. 18. 


As to the fourth particular, viz. What is the proper pro- 
ceſs on informations. 85 


Set. 12. It ſeems, that a capias againſt a (o) commoner, (o) Co. Ent. 
and a (y) diſtringas againſt a peer, are the firſt proper pro- 332. 367. 379. 
ceſſes on an information for an intruſion on the King's . p 
lands, or for a (4) trover and converſion of his goods: And 8 


either an attachment (7) or ſubpæna, (5) at the election of the 395. 
(70 Co. Ent. 
00. 9 Co. Ent. 365, 366, 307, 368. (5) Co. Ent. 370, 371. 395 1. Ander. 43. 
| : > Infor- 
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Co. Ent. inſormer, were by the common law proper proceſſes on all 
eng informations ui zam on popular ſtatutes. And fo was a 
Sn 3.69. (a) ſummons in all originals in debt on ſuch ſtatutes, in the 
(0 Co. Ent. fame manner as in an action of debt at (/ common law; 
4344 46.348, and an (c) attachment, or pone per vadios, &c. in other actions 
2 my . on ſuch ſtatutes, in the ſame manner as in actions upon the 
A Finch 333. caſe, and in actions of treſpaſs at (d) common law. 
Seil. 13. And it is enacted by 21. Jac. 1. c. 4. by which 
all popular ſuits on penal ſtatutes are reſtrained to their pro- 
(-) Vide c. z6. per counties, as is ſhewn at large in tlie preceding (e) chap- 
*. 32-70 39 ter of Informations, © that the like proceſs in every popul; 
(f*: See Finch . ö CE . : 1 
545. 382.353. action, bill, plaint, information, or ſuit to be commenced, 
(01. R. 1 * ſued, or proſecuted, by force of, or according to the pur- 
463. 780. 793. port of the ſaid act, be had and awarded, to all intents and 
5925 fame «« purpoſes, as in an action of treſpaſs vi et armis at the 
N common law.“ And (/) conſequently the proceſs in all 
7. Keble 159. ſuch ſuits muſt now be by attachment, or pone per vadios, &c. 
2. R. Abr. and after by diftreſs infinite, where by the return the party 
27. appears to be ſufficient, (g) otherwiſe by capias. 


$2. 14. It is, as I take it, the uſual practice of rug 

CROWN-OFFICE, ON a criminal information, firſt, to award a 

fubpzna ; and after the return thereof, if no appearance be en- 

tered in four days, and an athdavit be made of the ſ-rvice of 

the /ubpany, to make out a capias of courle, where the de- 

tendants are informed againſt in their private capacity, and 

(5) Vide Salk. a () di/tringas, where tliey are ſued as a corporation ag- 
__ gregate. | 


As to the fifth particular, viz. What is the proper pro- 
ceſs on appeals, and on indictments of treaſon, telony, and 


mayliem. 


Set. 15. It ſeems certain, that a copcas is the firſt pro- 

ceſs in all indictments of (i) treaſon or felony, and in (c 

(') 3. Mod. all appeals whether of mayhem or of felony ; from whence it 

3 104. feems reaſonable to conclude, that it ought alſo to be the firſt 

(4) Co. Ent. procels in an indictment of mayhem, as well as of felony or 
> treaſon, 

F. Fxigent 28. 


Finch 344. 351. Raſtal 45. there is a precedent ſeemingly contrary. 


As to the ſixth particular, v1. How many days there muſt 
be between the 4% e and return of all ſuch proceſs. 


geg. 16. It ſeems agreed, that there ought to be at leaft 


fifteen days between the ve and return of every proceſs 
; | awarded 


. 
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awarded from the king's bench into any (a) foreign county: (Co, Lit 134. 
But that this is not required in proceſs awarded into the ſame _ A 
county wherein the court fits. | N a dy 
; 9. Coke 118. 
As to THE THIRD POINT, viz. In what manner ſuch pro- 


ceſs is to be executed. 


Se. 17. It is laid down as a (2) general rule, that 

3 . - (5) Dalt. c. 
wherever the king is a party to the ſuit, as he certainly is \.* 
to all informations and indictments, the proceſs ought to be B. Franck. 18. 
executed by the ſheriff himſelf, and not by the bailiff of any 1. Hale 577. 
franchiſe, (c) whether it have the clauſe non omittas, &c. or 2. Hale 252. 
not, and whether the defendant be within a franchiſe, or in Lot 41. Afflae 
the county at large ; for the king's prerogative ſhall be pre- 1 
ferred to any franchiſe: But it is ſaid, (d) that this is to be F. Prerog. a1. 
intended only where, in the grant of the franchiſe, no men- (4) B. Prerog. 


tion is made of cauſes to which the king is a party. . 
1 Franch. 31. 


By 29. Car. 2. c. 7. ſ. 6. all proceſs, &c. ſerved on the Lord's day, except in“ Hea- 
« /on, felouy, and breach + the peace,” is void. 


As to THE FOVRTH POINT, viz. What is required by 
ſtatute in relation to proceſs on informations. 


Sc, 18. It is enacted by 4. and 5. Will. and Mary, 
c. 18. That no proceſs ſhall iſſue on any information to 
be exhibited by the maſter of the crown office, till the 
« proſecutor has given ſuch a (e) recognizance, as by the 
« ſaid act is directed.“ Alſo it is enacted by 18. Eliz. c. 5. 
„That (/) no proceſs ſhall iſſue on any information on a ( Sup. c. 26. 
penal ſtatute, till a ſpecial note be made of the time when ſ. 40, 41, 42. 
« fuch information was exhibited, &c.” — But theſe matters 44: 45, 46; 47» 


() Snp. c. 28. 
8. . 20. 


Faving been already handled in the chapter of Informations 


in the places cited in the margin, I ſhall refer the reader 
thither, for the fuller conſideration of them. 


As to THE FIFTH POINT, vi. What 13 the proper pro- 
ceſs upon a default. 

Sect. 19. It ſeems, that if a defendant appear to an (e) e e 
indictment or (+) appeal of felony, and afterwards, before iſſue s 20 
joined, make an eſcape, whether from his (i) bail, or from (4) 78. Aſize 
an actual (4) priſon, the common capras, alias, and pluries, 13. 

Kc. ſhall be awarded againſt him, unleſs there had been an 25. Allze gr, 
exigent before, in which caſe a new (/) exigent ſhall be im- ( 1 
mediately awarded. And if the defendant, againſt whom F. Exig. * 


no exigent had been before awarded, make ſuch default after Ou Cramp. 


iſſue joined, and an inqueſt awarded, to try it, it ſeems ( 55 = 
X)22.A.1t2 61. 
(1) 19, H. 8. 1. B. Proceſs 1. ſcems contrary, (n) S. P. C. 70. 2, IIe 22.4 
B. Waiver de Choſcs 39. F. Exig. Io. Proceſ. 113. 127. 
that 
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(a) S. P. C.70. that a capias, &c. ſhall be awarded againſt him ad andjendun 
8 Juratam, &c. and as I take it, the lame day on which the 
B. Waiver de ©4Þ1as is returnable, thall be given to the inquelt ; for it ſeems 
Choſes 39. (a) agreed, that the inqueit ſhall never be taken by default 
16. Aſſize 13. in the caſe of felony, as it may for an interior crime, 
B. Appeal 54. | : 
But in ſuch caſe, if the exigent had before been awarded, it (J) 
(5) 26. All. si. ſeems that a new exigent in the common form ſhall be awarded 
8. P. C. 70. f x 7 5 8 
Summary 211, and that thereby both the iſſne and inqueſt are without 
B. Waiver de day. And it is ſaid in ſome (c) books, that fuch exigent 
Choſes 39. hall be ad audiendum j udicium But this ſeems queſtionable; 
eee, E ſince it ſeems to be (4) agreed, that the defendant may fave 
lc) wy Afr himſeIf from judgment by a render at auy tim? before the 
51. return ot the eigen. 
Crompton 150. F. Corone 196. (4) F. Exig. 109, B. Waiver de Choſes 39. Co- 
rone 192. Summary 211. | | 


(Sum. 211. Sec. 20. It is ſaid (e) by Sir Matthew Hale, that the de. 
2. Hale 225. fendant in ſuch caſe appearing on be <xigent, ſhall plead 
de novo, becauſe the iſſue and inqueſt are ne die by the award 

S.P.C.7o. of the exigent ; but this ſeems to be made a quere by (f) 
(C0 F. Exig. 10. Staundforde ; and the (g) authorities whereon it ſeems to be 
16. Aﬀlize 13. chiefly founded, are very obſcure, and as it ſeems may well 
GF. Cor. 173. be underſtood in this (%) tente, that the Court may cauſe 
the ſame inqueſt to come to try the ſame iſſue, which, ac- 

(0 R. Waiver cording to (1) Brook, though it be put without day by thr 
de Cholcs 39+ gxigent, is not waived by it, unleſs the defendant fai! to ren- 


B. Proceſs 148. | _ 
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CHAPTER THE TWENTY-SEVENTHT. 


CONTINUED, 


Or PROCESS 


BY 


CERTIOKART 


BEFORE I proceed to THE $1XTH POINT, viz. What 
is the proper proceſs to be awarded after a removal, Hale 218 
by certiorari, it may not be improper to premiſe ſome to 216. 


things concerning the nature ofa CERTIORARI, 2. Com. D'g. 
16. 


1. As to what courts a writ of certiorari lies. 


2. Where the court of king's bench uſes a diſcretionary 
power in granting, denying, and filing a certiorari. 


3. What reſtraints are put upon a certiorari by ſtatute. 


4. How the fiat for a certiorari is to be ſigned. 
5. To whom a certiarari ought to be direAcd. 


6. Where a record may be removed into the court of 
King's bench without a certiorari. 


7. What is to be done by a defendant before the allow- 
ance ofa certiorari. | 


8. How far a certiorar! is a ſuperſedeas to the court be- 
low, 


9. In what manner a cert:orar; is to be returned. 
10. Where a record is removed by a certiorari. 


11. What is to be done by the court above, where tho re- 
1d is not removed, 
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As to THE FIRST POINT, biz, To what courts a certiorar; 
lies: I ſhallendeavour to ſhew, | 


1, Whether a certierari lies to all inferior courts in general, 


2. Whether to thoſe of THE cINQUE-PORTS: - 
3. Whether to thoſe of //ales. 
4. Whether to thoſe of London. 


As to THE FIRST PARTICULAR, viz. Whether regularly 
a certiorari hes to all inferior courts in general, 


Long's Cafe, Sed, 22. It ſeems agreed at this day, that regularly the 
C. Eliz. 48. court of king's bench having a general (a) ſuperintendency 
(a) Carthew gyer all other courts of criminal juriſdiction, whether they 
25 8 By be of an ancient or (4) newly created juriſdiction, may award 
Ld. Raymond 2 certiorari as well as the court of chancery, to remove the 
216. 469. Pproccedings before any ſuch courts, unleſs the ſtatute or (c) 
Comyns 76. charter which erects them expreſsly give them an abſolute 
12. Mod. 386. judicature, exempt from ſuch ſupcrintendency ; as the (C4 


9 ſtatutes concerning the commiſſioners of the Cambridęeſpire 


3. Salkcld 79. Fens, &c. are ſaid, by ſome, to have done. 

5 Moderng46. | 

Cro. Eliz. 489. 2. Burrow 1040. 1. Black. 233. 1. Salkeld 14%. 2. Lev. 86. 
2. Burrow 349. 1. Lev. 312. Con. 41. Atizc 22. Ld. Kaym. 836. B. Cor, 193. 
Certiorari 8. (2) 1. Salkeld 144. Lord Raymond 580. 148. (c) C. Car. 295 
3. Modern 93, 94. (4) 1. Siderfin 296. Con. 1. Keble 43. 2. Keble 722 


ü Seck. 23. And accordingly it ſeems to he agreed, that 
& 1. Sid. ſuch a certiorari lies to (e) jujtices in cyre; to juilices of (/) gaol- 
2. Keble 81, delivery; to the court of a (g) county-palatine; and to the 
$2. (+) college of phyſicians, having a ſpecial power by ſtatute 
12. Modern to fine and impriſon for certain offences; to juſtices of 
147. peace, &c. even in ſuch (i) caſes which they are impowered 
5 by ſtatute finally to hear and determine; and alfo to (k) 
(/) x. Salk. commiſſioners of ſewers, notwithſtanding the Clauſe in 
144. 13. Eliz. c. 9. f. 5. that the faid committioners thall not 
10. Modern be compelled to make any certificate or return of theif 
* « commiſſions, or of their ordinances, laws, or doings, 


fly 118. g a 8 N 
opt Mod. © &Cc. ;“ or it hath been adjudged, (J) that this is intended 


229, 230.336, 

La. Raym. 836. Cowper 749. 2. Lev. 223. 1. Salkeld 146, 14%. 1. R. Abr. 398. 
Alcyn 49. Farreſly 138. 12. Modern 197. 1. Hale 1532, Douglas 723. 5. & 
6. W. & M. c. 11. f. 5. (0) Comyn 76. Carthew 194. 421. 491. 1. Salk. 44. 396. 
(i) 3. Modern 93, 94. (4) 1. Salkeld 145. Strange 609. Fort., 374. Ld. Raym. 469. 
8. Modern 331. 1. Keble 1290. March 196, 197. 1699, Raymond 186. (7) 1. Mo- 
dern 44, 45. Ld. Raymond 469. Douglas 534. 1. Ven. 67. 1. Levinz 288. Ray- 
mond 186. C. Jac. 336. Bunb. 61. Strange 1263, Burrow 1042. 1. Lev. 288. 


1. Ven. 66, 67, 68. 
| | | to 


y 
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to exempt them from returning their orders into chancery, 
as by the ſtatute of 23. Hen. 8. c. 5. they were obliged 
to do, and ſhall not be conl:rued to take away the ſuper- 
intendency of the court of king's bench, without expteſs 
words. 


+ It lies alſo to remove a preſentment in a court-lect, (a)Conp.458- 
y 7 * 3 * 7 unte 7 . 
and when removed, the preſentment is traverſable (a); to ()Rex v. Bel 


remove examinations taken before juſtices of the peace in 105. Mich. 


* 


purſuance of the 2. & 3. Ph. & M. c. 10. (2); to a juril- 26. Geo. 3. 
diction created by a private act of parliament (c); to re- (c) Ld. Raym- 


more prececdings before commiſſioners of bankrupts (4) 301. La. 
emovye proccedings in an action from the courts of the Raym. 580. 
+ 805 ; I R (e Doug. 749. 


rounties palatine (e); to remove an information before (/ Andr. 27. 
juſtices of aflize againſt a parſon for non-reſidence (f) ; (g) Strange 
to remove an indictment for not doing ſtatute labour on 549- 944+ 

the highway (g), or for not repairing a bridge (9); to 55 Oy 
the quarter-ſcflions of a corporation (i). So allo to remove Raym. 1432. 
proccedings before two juſtices (); as orders of conviction (4% 1. Str. 48. 
on the conventicle act, 22. Car. 2. c. 1. (/); an order (/)z.Bur.1040: 
on an appeal from ſcavengers rate (m) ; an order of baſ- N Burr. 
tardy if applied for in ſix months (2). So alſo it lies to (5 Wurf 3 
remove an inquiſition taken by the ſheriff under a private act (% 4. Burr. 
of parliament, and the verdict and judgment thereon (o). 2244. 


As to THE SECOND PARTICULAR, Viz. Whether a certio- 
rar; lies to the courts of THE CINQUE-FORT'S, 


Sect. 24. It hath been adjudged, that ſuch a certiorari lies (+) C. Car. 
to ſuch courts to remove an (y) indiQment of ſodomy there : 52, 253. 264. 
found, or an {q) order made by the juſtices of peace at a 291. 

{ellions there holden. It is faid indeed, by (r) Rolle, that 1-R-Bbr-395: 
the reaſon why ſuch an indictment may be removed is, be- Tale z 12. 

cauſe tlie oFence is made felony by a late ſtatute, and there- (g). Lev. 86. 
fore the courts of the Cinque-ports cannot hold plea of it 1. Siderfinz 56. 
without a new charter; by which it ſeems to be implied, 3. 8 
that in his opinion indictments in ſuch courts of crimes (). R. Abr. 
whereof they have juriſdiction, are not removeable. But the e 
other books above cited ſeem to ſpeak generally of all in- () Vide C. 

dictments, arid to lay it down as a rule, that the privilege of EIA. 91, 11. 


the courts of the Cinque-ports, uſed time out of mind, that the —_ 545 555 


King's virit doth not run there, is to be intended only of C. Jac. 531. 
civil (5) cauſes between party and party. 1.Siderfing32 
Hardres 475: 


476. 


As to THE THIRD PARTICULAR, vis. Whether a certlo- 
'ar: hes to the courts of ales. 


Sect. 25. It ſeems to be ſettled, that ſuch a certiorari lies 
to remove any indiciment taken in Wales for a crime not 


Vol. IV. | L capital, 


"= 
4 

2 
Ii 

4 
«4 
[1 
| 
U 


— II ag 7 


a — 


a ems TER 1 1 $4 DE 
1 * Nr _— * 0 = 1 


4 
x 
k 
| 
k 


145 Or PROCESS By CERTIORARI Bk. 2 


(Cr) Vide Rex capital (1), either at the (a) grand ſeſſions or at a (4) ſeſſions 
1 8 of the peace: but it is (c) ſaid, that it hath never been 
Where an in granted to remove an appeal from Wales; (d) neither doth 
dictment for it ſcem to be clearly ſettled, that it lies to remove an indig. 
murder was ment of felony from thence, for ſuch indictments are never 


removed. (e) quaſhed, as indictments for inferior crimes are. 
Strange 553. ; 6 

Wilſon 320. 

Atkins 175. 182: 8. Modern 146. Rex v. Griffith, where the Court granted a cer. 
tiorart te remove an indictment for a miſdemeanovur, 3. Term Rep. 658. (a) 1. R. 
Abr. 394. 2. Roll. 28, 2g. C, Jac. 484. Popham 144. 2. Keble 471. Cowper 751, 
[Note 2.JC. Car. 248. Ld. Raymond 581. 1. Hale 157. Strange 504. (5) 1. Sal. 
keld 146. Vide 4. Burrow 2457. It lies alfo to Berwick, and to other dominions of 
the Crown. 2. Burrow $35. 8 56. 861. 1. Strange 104. (c) C. Car. 248. 2. Keble 
797, 798. (4) 1. Modern 64. 68. 2. Keble 68 5. 724. C. Car 337, 332. 1. R. Abr. 
394. 1. Ventris 92. 146. 1. Hale 158. (7) Vide c. 25. 1. 146. | 


{/)Vider.R." Neither do I find it agreed, () in what manner the 


Abr. 394 King's bench ſhall proceed on any indictment removed from 
2. Kcble 786. IWales 


724. 


But ĩt is ſaid, that an indictment of felony ſo removed, 
(2. Keble may be tried in the next (e Eugliſb county, by force of (90 


3 Lak, 26. Hen. 8.c. But it ſeems (i) agreed, that the itatute extends 


1. R. Abr, Not to appeals. 


394, 395. 

(5% Sup. c. 28. ſ. 41, 42. Parry's Caſe, Caſes C. L. 101. (7) C. Car. 228. 2. Ke- 
ble %%. „ Ventris 246." 2. fa 157. See B. 1. c. 31. f. 41. B. R. H. 166 
Ld. Raymond 561. 580, 2. Bac. Abr. 351. 2. Burrow 835. to 858. Douglas 7512. 


As to THE FOURTH PARTICULAR, viz. Whether a certio- 
rari lies to the courts of London. 


( 3. Mod. Sea. 26. It ſeems to be admitted in the late k) Reports; 
239. that a certiorari may be granted to remove any indictment 
6. Mod. 246. from London or Middl ſex ; but it is (/) faid, that he who 
r wo rays it ought to give three days notice to the other ſide: 

ne tenee Allo it is ſaid, (m) that by a certiorari to London, the tenor 


3 Mod. 230, of the indictment only ſhall be removed by the city charters, 
Fe. And it ſeems, (2) that anciently that city inſiſted on a pri- 
Hardres 492. vilege, that all indictments and proccedings for any cauſe, 
33 46, except felony, ſhould be tried and determined there, and not 


Vide 5.&6.W, elſewhere. 


&. M. c. 11. 


(/) Raym. 74. And to remove an indicment from Hicks's Hul! for B/ gam the conſent 
of the proſecutor mult be had, Stra. 877. Cow p. 283. or for for ery from the Old 
Bailey, Stra. 717. (m) I, Keble 252. 1. Sid. 155. 230- ide c. 25. ſ. 97. 


(1) C. Car. 138. 265. 


As 
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Ny As to THE SECOND POINT, viz; Where the court of king's. 
en bench uſes a diſcretionary power in granting, denying, and | 
th fil ng a certiorari. | 
t- | | ; 3 10. Mod. 205, 1 
er eg. 27. It hath been (4) adjudged, that wherever a 3. 1 
certiorari is by law grantable for an indictment, the Court 12. Mod. 390. | 
is bound of right to award it at the inſtance of THE 4c3. 601. 64+. 4 
= KN, becauſe every indictment is the ſuit of the king, and _ 2 | 
R. he has 2 prerogative of ſuing it in what court he pleaſes. he 1 = 250 f 
1. But it ſeems to be agreed, that it is left to the difcretion of 1403. 1353. | 
the Court either to grant or deny it at the prayer of the de- 2. Burrow | 
le fendant (2). ; ” i 8 | | 
* 5. Geo. 1. Burrow 2456. Strange 609. 8. Modern 331. 1. Ventris 63. 1. Mod. 41. ll 
(2) This abſolute right to a certiorari relates only to caſas where the crown itſelf, 1 
le proſecuring by the attorney- general, is ſpecially concerned, 1. Term Rep. 89. and 1 
where the matter is proſecuted by a private perſon, in the name of the crown, it iſſues 1 
in unlels ſufſtcient cauſe is thewn againſt it. Bur on an application for it by a defendant, 1 
there muſt be a ſpecial ground laid to induce the Court to grant it. 4. Burrow 2458. 9 
Strange $3 549. 1. Bar. K. B. 445. 2. Bar. K. B. 447. 277. Andrews 27. i 
d, 2, Com. Dig. 18: 4. Term Rep. 161. 4 
) And agreeably hereto, it is laid (4) down as a general (5) 1. Salk. 1 
rule, that the Court will never grant it for the removal of 40; 20% 1 
an indictment before juſtices of gaol-delivery, without ſome Fus = ++ 
% ſpecial cauſe ; (c) as where there is juſt reaſon to appre- (c) 1. Salk. 1 
z. hend that the court below may be unreaſonably prejudiced 150. | 
i againſt the defendant; (4) or where thete is ſo much diffi- Strange 583. 4 
culty in the caſe, that the Judge below defires that it may nf ao 
9 be determined in the king's bench (e); or where the king him- (4) 1. Salk. i} 


ſelf gives a ſpecial direction that the cauſe ſhall be removed 


— 


n 149. 
or where the (f) proſecution appears to be for a matter not (e) i. Vent. 63. 


+ But the Court willgrant it on the application of the de- 
ſendant in perjury, from the Old Bailey, upon affidavit that 


8. properly criminal. * 3 — 1 
y Se. 28. It ſeems, (2) that the Court will not ordi- N 1 
5 narily, at the prayer of the defendant, grant a certiorari for () 7. Sid. 54+ | 
* the removal of an indidt ment of perjury, or forgery, or other 1 

1 heinous miſdemeanor; for ſuch crimes deſerve all poſſible 'N 
5 diſcountenance, and the certiorari might delay, if not wholly 1 
5 diſcourage, their proſecution. ix 
t 1 
it he had twice paid coits for not going on to trial, the Judges 4 
d being gone away (+): this, however, was upon the ex- (0) Stra. 1049. 1 
Jo traordinary circumſtance of the caſe (i). They will alſo grant (i) B. R. H. 


it atthe inſtance of the defendant, on affidavit that the ro- 354. 
ſecutor's attorney was under-ſheriff of Middleſex, and at- 
5 tended the grand jury on finding the bill (4). Alſo on the (4) Stra. 1068. 
defendant appearing to be a man of good repute, and the 
proſecution on ſlight grounds (1). Alſo if it be clear! (1) Stra. 349. 
e proved, 
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9. 1. Bar. K. proved, that tlie proſecution is malicious (a). Alſo after 
7. 41. conviction for compounding of felony, if the objections in 
K. B. 415, Arreſt of judgment are ſerious and weighty (5). 


(c) 1 rage Sect. 29. Alſo it is ſaid, (c) that the court of king's 
745- t vas bench will never grant a certiorari for a conviction of a 
done in the 9 f: ] ( A) b {; b. 
caſe of James Leciſſancy upon a default at ſeſſions; becauſe by the (4) ſta- 
Duke of tute ſuch convictions are to be removed into THE ExchkE- 
Tork. But QUER, and from thence proceſs is to be awarded upon them, 
this is fngu- But the court of king's bench cannot proceed upon them 
lar. Holt | . : - , 
and therefore will not ſuffer them to come thither, leſt the 


Ns. Jac. 1. ſtatute ſhould be evaded. 


C. 4. f. 9. 
Vide B. 2. c. 10. ſ. 23. 

Set 30. It ſeems from THE YEAR-BOOK of 16. Edcu. 4. 
(4) It is fud that it is a good objection againſt the granting a c- 
the party may 2/9rar!, that iſſue is joined in the court below, and a venire 
waivethe awarded for the trial of it (4). For it appears by that 


fue. (e) book, where a certiorari had been granted in ſuch a caſe, 


Carthew 6, N ; * 
( -Y16.Ed. 1 that the Court, being afterwards apprifed of the matter, re- 


B. Coron. 162, manded the cauſe. 


(/) Salk. Secr. 31. It ſcems (/) agreed, that a certierari ſhall 
149. never be granted to remove an indictment or appeal at- 
Ld. Raymond ter a conviction, unleſs for ſome ſpecial canſe; as where 
137-991-1372-the Judge below is doubtful what judgment is proper to 


— 


ee e be giren; for unleſs there be ſome ſuch reaſon, the Judge 
Strange 612. WHO tried the cauſe ſhall not be prevented from giving 
F227. judgment in it; for it cannot be intended but that he is 
Burrow 249. beſt acquainted with the cireumſtanees of it, and conſe- 
3. Mod. 3:9. quently beſt able to judge what fine, or other puniſhment is 


proper for it. 


Sec. 32, But it hath beem adjudged, /g) that a certiorari 

(2) 1. Sid. 296. ſor the removal of a preſentment before juftices in eyre of a 
2. Keble 81, matter which is 1nquirable and puniſhable by the regt law 
8 only, ſhall not be granted before, but only after conviction ; 
ſor if it thould be granted before, the offence would be diſ- 
puniſhable ; but it may be granted after conviction, in order 


to give the party, the right of whoſe freehold is concerned 


* Vide F. jn it, an opportunity ſo far to (+) traverſe it. 
IZC 42. | 


. Inſt. 294, 
3 fs 2a, 3. 48. B. Foreſt 3. 1. Siderfin 296. 2. Keble 81, 82. 


(i) Rex v. Seft. 33. The Court has (1) refuſed to grant a certiarari 


Combs, Hil. to remove a recognizance of appearance before juſtices of 


Ges. g. oyer and terminer, &c. becauſe the court below is moſt pro- 
er to judge, upon the whole circumſtances of the caſe, which 
are equitably to be conſidered, whether it ought to be eſ- 


treated or not, 
| x! Seck. 


* 


Eee r * 


41 * 
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Stb. 34. There is a rule in the court of king's bench, 
that no order of commiſſioners of ſewers ought to be filed 
without notice given to the parties concerned. Alſo it is 
every (a) day's practice of that court, before it will ſufer (a). Vide 
the return of a certiorari for the removal of the orders of ,, Salk. ras. 
ſuch commiſſioners to be filed, to hear affidavits concerning 2. Keble 157, 
the facts whereon they are grounded; and if the matter ſeems con- 
ſhall ſtill appear doubtful, to direct the trial of feigned ns as 
iſſues, and either to file the return, or ſuperſede the cer- 
tirrari, and grant a procedendo, as ſhall appear to be moſt rea- 
ſonable, for the trial of ſuch iſſues, and to give (5) coſts (5) Vide 
againſt the proſecutor of the certiorari, if it appear to have 2 Keb. 50a. 
been groundleſs. 

+ But a certiorari to bring up an order for the removal of es. _ 
their clerk, is of common right, and not diſcretionary. Fort. 374. 


+ Alſo the court of king's bench hath refuſed to grant a f . Rit- 
certiorari to remove the record and proceedings of a court- fon, 2. Term 
leet in order to inquire into the property of an amercia- Rep. 184. 
ment where the fine has been eſtreated into the Duchy court 
of Lancaſter. 


+ Alſo the Court will not grant a certiorari to a defendant Rex v. 2 


after he has appealed to the ſeſſions pending ſuch appeal. row, 2. Term 
Rep. 196. no- 


. 2 tis. 
+ Alſo the Court will not grant a certiorari to remove the — King, 


aſſeſſments of the land tax. 2. Term Rep. 
234. 

+ Alfo the Court will not grant a certiorari to remove a Rex v. King, 

poor rate. | 2. Term Rep, 
235. 


As to THE THIRD POINT, . What reſtraints have been 
put by the ſtatute upon the granting a certiorari. 


Sect. 35. By 1. and 2. Ph. and Mary 13. c. 7. it is 2. Ld. Ray- 
enacted, That no writs of habeas corpus, or certiorari, ſhall 2 ; 
„be granted to remove any priſoner out of any gaol, 12. Moda 


or to remove any recognizance, except the ſame writs 


Lad 


** tice, or, in his abſence, of one of the juſtices of the 150. 
court out of which the ſame writ ſhall be awarded or 2. Strange 894. 
made; upon pain that he that writeth any ſuch writs, not T 
„being figned as is aforeſaid, to forfeit for every ſuch writ 

five pounds.“ 


L 3 Sec. 


Abe ſigned (c) with the proper hands of the chief juſ- (c) Vide Salk. - 
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(a) 1. Falk. 
180. 


Holt 133. 


S P. C. 64. 
Hotart 138. 
(c) Dalt. c. 
134. 
Style 371. 
2. Levinz 
223. 
Raſtal 110. 
(4) See the 
c iſes cited to 
the other 
arts of this 
tt. on. 
() Dyer 163. 
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dect. 36. By 5. and 6. Will. and Mary, c. 11. alſo 


it is enicted, © That in 'Verm-time, no writ of certicrari 


* whatſoever, at the proſecution of any party indicted, 


* be granted out of the king's bench to remove any in- 
e dictment or preſentment from any general quarter ſeſ- 
„ ftons, before trial, but upon motion of counſcl and b 
“ rule of court made in open court.” But it is pr 


„ That in Vacation ſuch writ may be granted by any juſ- 


« tices of the ſaid court, whoſe names ſhall be indorſed 
„ thereon, and alſo the name of the perſon at whole ig- 
** ſtance it is granted.“ | 


As to THE FOURTH POINT, viz. How the frat for a cer- 
tiorari is to be ſigned. 


ect. 37. It is ſaid, (a) that if a certiorari be taken out in 
Vacation, and t of the precedent Herm, the fla? for it 
muſt be ſigned by fome Judge of the court, ſome time before 
the eſſoin- day of the ſubſequent Term, otherwiſe it is irre- 
gular, and the Court upon motion will order a procedends. 
But it is ſaid, that there is no need for any Judge to ſign the 
writ of cetiorari itſelf, but only in ſuch caſes wherein it is 
required by ſtatute. _ | | 


As to THE FIFTH POINT, viz. To whom the writ of 
certiorari 18 to be directed. 


Sef. 38. It ſeems that notwithſtanding (6) regularly it 
ought to be directed to the Judge of the inferior court, 
yet in ſome cafes it may be directed to the proper (c) officer 
known to have the cultody of the record to be removed, and 
in ſome other caſes to (4) others, as ſhall be moſt agreeable 
to the uſual courſe of approved precedents, which (e) ſcems 
to be the beſt guide whereby to judge of this matter. And 


accordingly it ſeems, that for an indictment or confeſſion 


of an approver before a coroner, it ſhall be directed to the 
coroner alone; (7) and for an appeal, both (g) to the 
ſheriff and coroner; and for an indictment in THE 
CinqQUE-PORTS, to the (+) mayor and jurats; and for an in- 
dictment at an aſhze in a county palatine, to the chan- 
cellor of ſuch (/) county, who thall ſend for it to the juſtices 
of aſſize. | 


(/) Reg. 74. 78. Raſtal 5+. 263. (g) Peg. Jud. 76. Sup. c. 9. l. 42. (6) 2. Hale 
211. C. Car. 252,253. 264, (/ 2. Le. 223. 3. &cble 279. f 


8 ect. 


2 


f 
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$4. 30. If the perſon who ought to certify a record, () 2. Keble 
as a juſtice of peace, (a) &c. who hath taken a recogni- 4 . N 
zance, &c. or a (5 judge of %% prius, who hath taken a C. Jac. 669. 
verdict, or a (e) coroner, who hath: taken an inqueſt, &c. 21. H. 7. 1. 
happen to die, having ſuch a record in his cuſtody, it ſeems, Strange 479. 
that a certiorari may be directed to his executor or ad mini- k "x ho 163. 
ſtrator to certify it. (4) Alſo it hath been adjudged, that it . N 

may be directed to a juſtice of aſſize to certify a record of aſſize 2. R. Abr. 


taken before his companion in his abſence. 629. 
(c) B. Certio. 


Indictment 23. 43. Aſſize 40. (4) B. Rec. 81. oo H. 7. 5. 


Sec. 40. All the precedents I am able to find of cer- 
!vrari's tor the removal either of (e) indictments or V) re- ( 1. Reg. 


cognizances from ſeſſions, are directed either to the juſtices Jud. 70. 77. 
of peace for the county generally, or to ſome of them in Raſtal 263. 
- | (/) Reg. Orig, 
O 


particular by name, and not to the ces rotulorum ; and ac- / 

cording to (g) Lembard, they are never directed to him: Yet F. N B. 81. 

it is taken for granted in THE (Y) YEAR-BOOK of Henry the (g) Limb. 

Seventh, that after a recognizance for the peace is brought B. 4. e. 7- 

in to the cos rotulorum, it ſhall be certified by him. But ) 2. H. 7. 1. 
ſurely, if the certiorari be directed generally to the juſtices 

of the county or any one of them, it may be as well return- 

ed by any of them as by the cos rotulorum. And I queſtion 

whether it can be well gi) returned by him, unleſs he do () Hob. 135. 
it as a juſtice of peace, naming himſelf ſuch ? But if there 

are ſufficient precedents to warrant the directing the certiorar; 

to him as cu/tas rotulorum, there can be no doubt but that a 


return by him as ſuch will be good, 


+ Andit has heen adjudged, that a third perſon cannot ob- Daniel v. 
ect to the miſdirection of a certiorari to remove a cauſe Philips, 
from an inferior court, if the proper officer in whoſe keeping + Term Rep 
the record was, waive the objection and return the record“ 


upon ſuch writ. | 


As to THE «1XTH POINT, iz. Where a record may be 
removed into the court of King's bench without any writ of 


certior arts 


Sea. 41. It ſeems agreed, that if (4) a juſtice of peace, (4) Dalton c. 
or other judge of record, having taken a recognizance, or jm. B. Fe 
inquiſition, or recorded a riot, or done any other executory c. 3. | 
matter, within his juriſdiction, have ſtill continued in the 8. Ed. 4. 18. 
ſame commiſſion, &c. without any interruption, the court B. Record 17. 
of king's bench ſhall receive ſuch record from his hands, 3j 
without any writ of certiorari. Alſo it ſeems to be (I) „ 


| 133. 
(!) Dyer 163. 2. Inſt, 424. See March 112, 113. 
L 4 agreed, 
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163. 

Naſtal 439. 
8. H. 4. 4. 
(3) 8. Edw. 
4. 18. 
Lamb. B. 4. 
c. 7. f. 517. 
Cromp. 133. 
(c) Dalt. c. 
134. 

8. H. 4. 4, 


5 
B. Gar. d' At- 


rorney 9. 
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agreed, that upon the death of both the juſtices of aſſize, the 
clerk of the aſſige may, without any ce: 7i9ra77, bring in the 
records oi the verdicts of %, prius ; but that the (a) execu- 
tors or adminiſtrators of a Judge can in no caſe bring in a 
record without a writ to authoriſe them to do it. Alſo it 
ſeems to be (6) agreed, that no record which is executed 
as by acquittal, &c. can be brought into a higher court 
without a writ. And it ſcems to be the ſtronger (e) opi- 
nion, that neither a juſtice who is out of commiſſion at the 
time, or one who has been out of commiliion, but is af. 
terwards reftoxed, can certify any record without a writ of 
certiorari. | 


B. Record 17. 64. Dyer 163. Raflal 438. Brook tit. Certiorari, pl. 9. 


+ As to THE SEVENTH POINT, viz. What is to be done 
before the allowance of a certiorari. | 


I ſhall conſider, 


+ 1. What is to be done by a defendant before the al- 
lowance of a certicrari to remove AN INDICTMENT. 


+ 2. What is to be done before the removal of a jvpG- 


MEN I Or ORDER. 


As to the firſt particular, viz. What is to be done by 
a detendant before the removal of an indictment, 


Sekt. 42. By 21. Jac. I. c. 8. ſ. 7,9. it is enacted, That 


A ferro covert ee alf writs of certiorari for the removal of any indictment 


48 not within 
this ſtatute to 
ſind {urcrics, 
„ Hale 213. 


« of riot, forcible entry, or of aſſault and battery, at any 
gquarter- ſeſſons of the peace, or otherwiſe, ſhall Ee delivered 
at ſome quarter- ſeſſions of the pcace in open court; and 
& that the party indicted ſhall, before the allowance thereof, 
„% become bound to the proſecutor in 1ol. with ſufficient 
& ſureties as the juſtices of peace, at their quarter- ſeſſions, 
„ ſhall think fit, with condition to pay unto ſuch proſecu- 
& tor, within one month after conviction, ſuch reaſonable 
« coſts and damages as the ſaid juſtices of peace of ſuch 
« counties where ſuch indictments ſhall be found, in the 
„ ſaid {cthons of the peace, ſhall aſſeſs or allow; and in de- 
„fault thereof, it ſhali be law ul for the ſaid juſtice to pro- 
'© ceed to trial of ſuch indictments, any ſuch writs of cer- 
„ tio ari notwithſtanding.” 


It 


ne 
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t is obſervable, that theſe ſtatutes do not (a) extend to 
all indictments at ſeſſions in general, but only to thoſe par 
ticular ones therein mention2d. 


$:2. 43. But this defect was in a great meaſure (b) ſup- 
lied by the rules of the court of king's bench, which, up- 
on the removal of an indictment from London or Middleſex, 
required a recognizance from the defendant to carry down 
the record to trial the ſame Term on which the certiorar: 
was returnable, or the Sittings after ; and on the removal 
of an indictment from other counties (c), required ſuch re- 
cognizance for a trial at the next aſſi zes. 


Se. 44. And agreeably hereto, it is enacted by 5. and 
6. Will. and Mary, c. 11. and 8. and 9. Will. 3. c. 33. 
« That all the parties indicted ata general or quarter ſeſſions 
« of the peace, proſecuting certierari, before the allowance 
„thereof, ſhall find two ſufficient manucaptors, who ſhall 


153 


(a) 1. Keble 
225. 727. 


Vide inf. ſ. 61. 


(8) Vide 

1. Keble 33. 
6. Mod. 246. 
2. Salkeld 564. 
Farreſly 10. 


(c) Shower 
336. 


It is ſaid this 
act relates on- 
ly to quarter 
{eihons of the 
peace, not to 


indictments 


© enter into a recognizance in the ſum of 201. before for perjury 


one or more juſtices of the peace of the count or 
„ place, (or (4) elſe before one of the Judges of the king's 
« bench, in which caſe ſuch Judge ſhall make mention o 
„it under his hand, on the back of the writ) and the re- 
* cognizance ſhall be with condition, at the return of ſuch 
« writ, to appear and plead to the indictment or preſent- 
ment in the court of king's bench, and at his own coſts 
to procure the iſſue that mali be joined upon the ſaid in- 
* dictment or preſentment, or any plea relating thereto, 
to be tried at the next aſñ zes for the county wherein the 
& inditment was found after ſuch certiorari ſhall be return- 
& able, if not in London, Meſtminſter, or Middleſex; and 
« if there, then to cauſe it to be tried the next Term af- 
© ter wherein ſuch certiorari ſhall be granted, or at the 
© fitting aſter the {ſaid Term, if the court of king's bench 
„ ſhall not appoint any other time tor the trial thercof ; 
© and if any other time ſhall be appointed by the Court, 
then at ſuch other time, and to give due notice of ſuch 
© trial to the proſecutor, or his clerk, in court; and (e) 
* alſo, that the party or parties proſecuting ſuch cer tiorari, 
* ſhall appear from day to day in the ſaid court of king's 
bench, and not depart until he or they ſhall be dif- 
charged by the ſaid court: And ſuch recognizances, 
* certiarari's, and indictments, ſhall be filed in the king's 
bench, and the name of the proſecutor (if he be the par- 
* ty grieved or injured) or ſome publick officer, indorſed 
on the back of the indictment; and if the perſon pro- 
« ſecuting ſuch certiorari, being the defendant, ſhall not, 
before allowance thereof, procure ſuch manucaptor- — 


So 


found at 
Hicks's hall, 


f which is be- 


fore the juſ- 
tices as juſ- 
tices of oyer 
and terminer, 
Burr. 1462. 
For the ſeſ- 
ſions there ſit 
in both capa- 
cities, & draw 
up their or- 
ders with one 
title or with 
the other, ac- 
cording to the 
degree of the 
offence, and 
the certiorari 
are directed 
accordingly. 
Burrow 11. 
to. Mod. 193. 
205. 278. 
(4) Viz. By 
orce of 8, & 
9. Guil. 3.33. 
(e) Viz. By 
8. & 9. Guil, 
3.330 


— 
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(«) , Wil, 

I 39» 

Burrow 54. 
(5) Vide 

1. Term Rep. 
P. 194+ 


(c) 7. Keble 
23 5˙ 231.578. 


9” 3+ 
2. did. 70. 


(006. Mod. 
42 2.46. 


{-) 2. Salk. 
504. 

Tar. 10. 120. 
Ld. Raym. 


756. 
dalk. 690. 659. 
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« be found as aforeſaid, the juſtices of the peace ſhall and 
may proceed to trial of the indictment notwithſtanding 
„ ſuch ceriorar i. | 


Ser. 45. And it is farther enacted by the ſaid ſtatute 
of 5. and b. Will. and Mary, c. 11. ** That if the defen. 
« dant proſecuting ſuch certiorari, be convicted, the king's 
* bench ſhall give reaſonable coſts to the proſecutor, if he 
be the party grieved or injured, or be a civil officer who 
* ſhall proſecute on account of any fact that concerned him 
as officer to proſccute or preſent, (a) which coſts ſhall 
& be taxed according to the courſe of the ſaid court; and 
© the proſecutor, for the recovery of ſuch coſts, ſhall with- 
in ten days after demand (/) made of the defendant, and 
„ refuſal of pay ment, on oath, have an attachment granted 
„ againſt the detendant by the ſaid court for ſuch his con- 
*« tempt; and the ſaid recognizance ſhall not be diſcharged 
+ till the coſts fo taxed {hall be paid.” 


Sec. 46. And the like in effect is enacted by the faid 
ſtatute of 5. & 6 Will. & Mary, c. 11. ſect. 5. concerning 
the removal of indictments by certiorari within the counties 


palatine of Che/ter, Lancaſter and Durham. 


In the conſtruction of theſe ſtatutes, the following points 
ſeem moſt remarkable. 


8-9. 47. Finsr, That notwithſtanding, by the ex- 
preſs words, juſtices of peace may proceed to trial of the in- 
dictments, notwithſtanding the certiorar, if a proper recog- 
nizance he not given, vet they will be in contempt to the 
Court that awarded the cel if they make no (c) return 
to it; for all writs mult h- obeyed unleſs good cauſe be 
ſhewi to the contrary ; and the proper way of ſhewing is to 
return it. 


Sent. 48. SreovnprY, That it appears from the manifeſt 
purport of theſe ſtatutes, that they extend only to certiorari”s 
procured by perſons indicted; from whence it follows, that 
thoſe which are procured by the proſecutor of an indiftment, 
remain as they were at (4) common law. 


$:4. 49. Tuttzpry, That /-) theſe ſtatutes, being in 
the affirmative, as to tlie taking of recognizances, do not 
take away the power which the juſtices of the king's bench 
have by the common law of taking recognizances upon their 
granting certiorari's; from whence it follows, that if any 
ſuch juſtice, granting a cœtiorari, ſhall take a recognizance 
| Variant 


ar Sk tb. mod r 2 een ail 
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variant from that preſcribed by the act, either as to the ſum 
or condition, &c. ſuch recognizance will have the ſame 
force as it would have had, if theſe ſtatutes had not been 
made; but it is ſaid, that the certiorari, if procured by the 
defendant, will not in ſuch caſe be a ſuperſedeas to the pro- 
ceedings below, as it would have been at the common law; 
for the ſtatutes ſeem to be expreſs, that the ſeſſions may 
proceed notwithſtanding any certiorari procured by a de- 
fendant, whereon ſuch a recognizance is not given as is ex- 
preſsly preſcribed. 


ect. Fo. FourTHLY, That if the perſons offering to ( March 23. 
de — appear to be worth Twenty pounds, the juſtices (a) March 2 
(a) cannot refuſe them. | 


Seck. 51. FieTnLy, That if divers be indicted () in (5) March 27. 
the ſame indictment, and ſome of them find ſureties, and 
others not, the indictment ought to be removed as to (c) 1. Keb. 
thoſe who find ſuretics (becauſe they thall not be prejudiced Wade . 
by the default of the others). And, as (c) ſome ſay, it ſhall NT nn 


4» 5» 
be removed as to the others alſo. March 111. 


Seck. 52. SIXTHLY, (4) That the maſter of the crown- (4) 1. Salk. 55. 
pflice, in taxing the coſts, ought only to conſider thoſe which 2. Ld. Ray. 35. 


HW Het] ex v. Wal- 
are tublequent to the cer Fiorart lace, Mich. 


Seck. 52. SEVENTHLY, That the proſecutor, by accept- 14. Geo. 3. 


ing the colts fo taxed, is not reſtrained from aggravating the 

= to be ſet on the defendant, becauſe 2 a right to I Ro 
juch coſts by the expreſs words of the ſtatutes; and there- 2. Ld. Raym. 
tore the 3 can claim no indulgence from having 854. 

paid them: But in other caſes, after a proſecutor has ac- N as 
c:pted coſts from a defendant, he cannot by the rules of * * 
the Court, aggravate his fine; becauſe in ſuch caſes, hav- 

ing no right to demand coſts, if he take them at all, he 

muſt take them by way of ſatisfaction of the wrong; af- 

ter which it is unreaſonable in him to harraſs the defen- 

dant. And this | take to be a common practice; though 


in (e) Salkeld's Reports there ſeems to be a note to the con- (e) 1. Salk. 55. 


trary. 


+ Et6HTHLY, That the clauſe in the act reſpecting the 

payment of coſts does not extend to a proſecutor, even , Wilf. 139. 
when bound over by the magiſtrate to proſecute, unleſs he 1. Burr. 54. 
be either a civil officer, or a party injured. And it is im- 431. 
material, whether the name be on the back of the indict- 

ment or not, provided it be proved by affidavit that the 

proſecutor is in fact a party injured or a civil officer. 


NINTHLY, 


156 


4+ Burr. 2126. 


Rex UW, Of- 
bourn, 

S. Law Coſts 
267. 

Rex v. Cham- 
beriyne, Hil, 
25. Ged. 3. 


1. Burr. 11. 
Stra. 1165. 


Burr. 1463, 


370. 193. 
Serange 946. 


(5) 1. Suk. 
280, | 
Fi x,Somers, 
MNich.6.Gco.!. 
Sed ide Rex. 
Gale, 1. Gco. 3. 


How the cer. 
worart ſhall 
zue to re- 
move judg-— 
ments and or- 
ders, d. 
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+ NixTHLY, That if the proſecutor has received a third 
part of the fine, and then applies for his coſts under the re- 
cogntzance, the Court will order what he has received to be 
deducted trom the amount of the taxation, 


+ TEN THIN, That the payment of a fine docs not di{- 
charge the detendant's recognizance for the coſts. 


+ ELEVENTHLY, That on taxation, cofls become a veſted 
debt, and the perſonal repreſentatives of the perſon to whom 
they were due may proceed to recover them. 


TwELFTHLY, That the Court will not order the recogni- 


ꝛrance of a defendant to ſtand as a {ſecurity of the coſts of the 


proſecutor, if ſuch recognizance be as at common law, and nat 
upon the ſtatute. But if tlie detendant forteit his recogni— 
zance under the ſtatute, ſuch recognizance ſhall ſtand as a 
{ſecurity to the proſecutor for his coſts (if taxed) for the 
defendant's not going on to trial purſuant to the condition, 
notwithſtanding he was afterwards acquitted, and the pro- 
ſecutor had taken him in execution for the amount of 
them. 


Sc. 54. TumrrENTHLX, (a) That notwithſtanding 
the condition of the recognizance ſeems to be expreſs, that 
the defendant {hall procure a trial at the next aſſizes, &c. 
yet it ſhall not be forfeited, unleſs the profecutor of the in- 
dictment give rules according to the courſe of the court. 


Set. 55, FOuRTEENTHLY, That after ſuch (5) recog- 
nizance is forfeited by the defendant's not procuring a trial 
according to the purport of the condition, the Court will 
not hgar any motion to quach the indictment, or certiorari. 


+ As to the ſecond particular, iz. What is to be done 
before the jemoval of a judgment or order. 


+ S.. 5h. By 5. Geo 2. c. 19. it is recited, © Whereas in 
many cales his Majeſty's juſtices of the peace by law are 
impowered to give or make judginents or orders; and divers 
writs of certiorart have been precured to remove ſuch judg- 
ments or orders into his Majeſty's court of king's bench at 
Weſtwinſter, in hopes thereby to diſcourage and weary out 
the parties concerned in ſuch judgments or orders by great 


dclays and expences;“ and enacted, * That no certigrar; 


„ ſhall be allowed to remove any ſuch judgment or order, 

« unlcſs the party or parties protecuting ſuch certigrart be— 

fore the allowance thereof ſhall enter into a_recoonrance, 
Cs 17 

With 


ne 
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with ſufficient ſureties, before one or more juſtices of the 
peace of the county or place, or before the Juſtices at 
their general quarter-ſeſons, or general ſeſſions, where 
{ich judgment or order ſhall have been given or made, 
or before any one of his Majelty's juitices of the laid 


court of king's bench, in the ſum of fifty pounds, with 


condition to profecute the ſame at his or their own coſts 


and charges with effect, without any wilful or affected de- 


lay, and to pay the party or parties in Wwhoſe favour and 
for whoſe benefit fuch judgment or order was given or 
made, within one month after the ſaid order or judgment 
{hall be confirmed, their full cofts and charges, to be 
taxed according to the courle of the court where ſuch 
judgments or orders ſhalt be confirmed ; and in caſe the 
party or parties proſecuting {uch cert:orar; ſhall not enter 
into ſuch recognizance, or ſhall not perform the con- 
ditions aforeſaid, it ſhall and may be lawful for the ſaid 
juſtices to proceed and make ſuch further order or orders 
for the benefit of the party or parties for whom ſuch judg- 
ment ſhall be given, in ſuch manner as if no certiorari had 
been granted,” 


+ And by 5. Geo. 2. c. 19. f. 3. That the recogni- 
zance ſhall be certified to the king's bench, and there 
filed with the certiorari, and order or judgment thereby 
removed; and if the faid order or judgment ſhall be con- 
firmed by the ſaid Court, the perſons intitled to ſuch 
coits for the recovery thereof, within ten days after de- 
mand made of the perſorr or perſons whe ought to 
pay the ſaid coſts, upon oath made of making ſuch de- 
mand and refuſal, ftrall have an attachment for contempt, 
and the recognizance ſhall not be dricharged until the 
coſts ſhall be paid, and the order ſo confirmed complied 
with and obeyed.” 


+ And for the better preventing vexatious delays and 


expence, occaſioned by the ſuing forth writs of certicrar: 
tor the removal of convictions, judgments, orders, and For what pro- 
other proceedings before juſtices of the peace, it is ceedings ace 
further enacted by 13. Geo. 2. c. 18. ſect. 3. That not removea- 


40 
« 
* 
0 
« 
«c 


no writ of certiorami ſhall be granted, iſſued forth, or al- 
lowed to remove any conviction, judgment, order, or 


157 


Hew recoont- 
tances ſhall be 
certified, and 
coſts recover 
ed. 


le. 
Strange 332. 


other proceeding had or made by or before any juſtice 


or juſtices of the peace of any county, city, borough, 
town corporate, or liberty, or the reſpective general or 
quarter ſeſſions thereof, unleſs ſuch certierari be moved 


or applied for within ſix calendar months next after ſuch 


40 


conviction, judgment, order, or other proceedings ſhall 


66 be 


4 
| 
1.0 
| 
1 
4 
( 
ö 
[ 
& 
' 
| 
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© be ſo had or made; and unleſs it be duly proved 
% upon oath, that the ſaid party or parties ſuing forth 
te the fame, hath or have given fix days notice thereof in 
« writing to the juſtice or juſtices, or to two of them (if 


« ſo many there be), by and before whom ſuch con- 


viction, judgment, order or other proccedings ſhall be 
& ſo had or made, to the end that ſuch juſtice or juſtices; 


or the parties therein concerned may ſhew cauſe, if he 


Rex v How- 
Jet, 1. Will. z 8. 
Rex v. Boug- 
hey, 4. Term 
Rep. 281. 


Rex v. 
Boughev, 
4. Term Rep. 


281. 


Rex v. Mad- 
ley, 2. Stra. 
1198. 


Rex v. Edg- 
worth. 
4. Term Rep. 


218. 


Rex v. Jen- 
kinſon, 

1. Term Rep. 
I2, 


* or they ſhall think fit, againſt the iſfuing or granting 
uch certiorari.“ | | 


In the conſttuction of theſe ftatutes the following points 
feem moſt remarkable. 


+FirsT, That a certiorari to remove a conviction muſt, by 
this later act, be applied for within {ix months from the date 
of fuch conviction. | | 


+ SECONDLY, That the party proſecuting a certiorari to 
remove a conviction, muſt himſelf enter into a recognizance 


with two {ureties in fifty pounds each to proſecute with 
effect, &c. 


+T HIRDLY, That if any material part of an order of ſeſſions 
be quaſhed, although the reſidue be affirmed by the king's 
bench upon its removal thither by certiorari, no colts are 
payable under 5. Geo. 2. c. 19. 


+ FovuRTHLY, That where a feſſions caſe removed into the 
court of king's bench by certiorari is ſent down to be re- 
ſtated, and upon its being returned amended, the parifh te- 
moving it abandon the proſecution, they are not liable to 
coſts under 5. Geo. 2. c. 19.; but that if they difpute the 
amended order, they ſhall pay coſts. 


+ FIFTHLY, That where there is no recognizance entered 
into for the payment of coſts upon removing ſummary pro- 
ceedings by certiorari, the Court are not authoriſed to grant 
them by 13. Geo. 2. c. 18. ; but that it is diſcretionary in 
the Court whether they will grant a certiorari; or not, 
and that the Court will oblige a party applying in this 
—_ for ſuch writ to enter into a recognizance to pay 
coſts. 


SIXTHLY, 


* 
0 
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+ S1IxTHLY, That if, on application for this writ to removeRex v. Baſs, 


a conviction, the Court lee that the juſtices have drawn 3 
a proper concluſion, they will not grant a certigrari, though ? * 


the concluſion was drawn from preſumptive evidence. 


+ SEVENTHLY, That the Court will not take notice of any | 
fault contained in the certiorari to influence their judgment ag Tron 
ꝛeſpectiug the conviction. ”" \ 

As to THE EIGHTH POINT, viz, How far a certiorari is 
a /uper ſedeas to the court below, 


Sect. 57. It is (a) agreed by all the books, that after it is 
1 - G . a) C. Car. 
allowed by ſuch court, it makes all its ſubſequent proceed- 261. 
ings on the record that is removed by it, erroneous. 1. Salk. 148. 
Yelverton 32. 
Alſo it ſeems to he generally (4) agreed, that a certiorari for 12 K EI. 
the removal of an indictment of torcible entry found at WE, = 
the ſeſſions of the peace, being delivered to any one juſtice 2. Keble 306. 
of peace of the ſame place, before the ſtatute of 21. Jac. 1. Moor 677. 
ſet forth more at large ſect. 45. which requires, “ that 1· Satkeld 151. 
< « 8 Ld. Raym. 
« every ſuch certiorari ſhall be delivered at ſome quarter- C 2 
« ſeffions in open court,” did (by ſuch delivery without () C. Eliz. 
mote) ſo far ſuperſede the power of the feſſions, that all 915. 
its ſubſequent proceedings thereon, and even an execution Moor 677. 
of a prior award on the ſame indictment, would have 2 n 
been erroneous. And it ſeems to be generally (e agreed, „ 
that any one ſuch juſtice to whom ſuch certiorari ſhould be 
delivered, might and ought thereupon immediately to have | 
awarded a ſujerſedeas to the ſheriff, in order to have ſtopped i 
the execution of any prior award of fuch court upon ſuch 
indictment. 


134 


Sect. 58. It ſeems to be the better (4) opinion, that f 
a ſuperſedeas on ſuch a certiorari being delivered to the (4) C. Eliz. 
ſheriff before he hath begun to put a proceſs in execution, 
will make his ſubſequent execution of it wholly void; be- 2. Hale 215, 
cauſe it is a miniſterial act, and not a judicial one. But 
if ſuch ſ#per/edeas be not delivered to the ſheriff till after 
he have in part executed ſuch award, it (e) ſeems, that he | 
may afterwards be authoriſed to go through with it hy Ce) Dyer 98. 1 
a writ of vend'tioni exponas, in the fame manner as he may ER ” 
in the like caſe after a writ of error. But I (f) queſtion, 535 
whether he can lawfully proceed after ſuch ſuper/edeas 894. 
actually delivered to him, without the writ of vendition; 2+ R. Abr. 


exponas. 491. 
ponas 3. Keble 169. 


(J) See the books next above cited, and Moor 542. 40 9 


Sea. | 
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Sect. 59. It ſeems to he the ſtronger opinion, that a 
certiorar:, being once delivered, makes all ſubſequent pro- 
ceedings on the record that ought to be removed by it 
(a) erroneous, by force of theſe words, “ coram 55:5 terminar 
volumzys, et non alibi, whether ſuch proceedings are before or 
6. H. 7. 15, after its return, and notwithſtanding the party who proſe. 
16. cuted it never make any other ſuit to have the record cer- 
B. Record, 8. tified, but only by cauſing the certiorart to be delivered. 
_— _ And in this refpect a certiorar; hath a ſtronger force than a 
Cromp. 132. Writ of error; for that becomes (4) of no effect, if the party 
2. Hale 215. who proſecuted it neglect to get the record certified in a 


(5) Dyer 245. reaſonable time. 
1. Keble 54. | | 
107. 118. 1. Siderfin 268. 2. R. Abr. 491. 


(a) Velver. 32. 


(c) Moor 73. And it ſeems to be holden in ſome (c) books, that the 


Keble 93. very iſſuing of a certiorari is of itlelf a /uperſederas to the 

inferior court, whether the certiorari be ever delivered or 

Wann not; in the ſame manner as an appearance, in the court 

3 above, and a ſuperſedeas purchated there, will avoid (4) an 

1. Inſt. 128. Outlawry pronounced after, though ſuch /#p-r/edeas were not 

delivered to the ſheriff beſore the quirto exatins; but the 

contrary hereto, in relation to a certiorari, ſcems more agree- 

( ay able to the general tenor of the (e) books and the reaſon of 
1. 5 pt the thing. 


Ir. 
C. Eliz. 162. 915. C. Jac. 33. Yelv. 52.57. 12r. C. Cat. 79. 2. Jones 20g. 


(Y. Salk. And it hath been (/) adjudged, that if a certiorari for 

144: 150 the removal of an indictment before juſtices of peace he not 
delivered before the jury be tworn ter the trial of it, the 
juſtices may proceed. 


(z) 1. Keble Alfo it hath been (g) holden, that a certierari is of no 
944+ effect, unleſs it be delivered before its return is expired; 
(Þ) Sup. ſ. 45. And it is certain, that by force of the ſtatute it cannot at this 


ro 62. Acer- time be uy (hb) ſuperſedeas to the proceedings on an indict- 


tiarari — ment at ſeſſions, without a proper recognizance, &c. 
moves a ö 


things done between the tee and return, Ld. Raym. 835. 1305. 


(i}2.R. A.  Se#. 60. It hath been (i) holden, that a certiorari for the 
492. removal of a recognizance for the good behaviour, or for 
ona an appearance at ſeſſions, will ſaperſede its obligation. But 
G. Heads. this would be highly inconvenient; and the contrary op!- 


Yelver. 207. : 
1. Bulſt. 75 5. nion ſeems to be ſupported by the better (+) authority. 


(7) 16. Ed. 4.5. Seft. 61. It ( ſeems, that if an indictment be removed 
B. Diſ. de by certiorari after iſſue joined, and afterwards remanded, the 
Pro. 52. | inferior 


6 
| 
f 
2 


t 
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inferior court ſhall roceed to trial, in the ſame manner as it 
would have done, if no certiorari had been granted. 


Sect. 62. I ſhall take it for (a) granted, that inferior courts 2 


roceeding after a certiorari delivered, where by law they 1. Vent. 66. 
ought not, are puniſhable for a contempt ; as hath been 8 144. 
148. 
more fully ſhewn, chap. 22. ſect. 28. 8 
Secf. 63. Alſo it ſeems, that by the common law if a cer- Oy Rey 
torari be once filed, the proceeding below can (b) never be ( * 3 
revived by any procedendo (+). h of king's 
f | bench in the 
caſe of the King v. Whitlow, Hil. 6. Geo. 1. Vide alſo 2. Burn. 749. King v. 
Gyynne,—— (+) The certiorari may be taken off the file if it was improperly 
obtained, 1. Burr. 488. 4. Burr. 2459. 2522. on motion for that purpoſe previous 
to a motion for procedendo, 4. Burr. 2456. If the defendant is convicted on con- 
feſſion, and the proſecutor brings a certiorari, the defendant ſhall have a procedenda, 
2, Burrow 749. ; 


'As to THE NINTH POINT, viz. In what manner a cer- 
tirari is to be returned, 


$:, 64. I ſhall refer the reader for the form in 
which it is to be done, to (c) Lambard and (d) Dalton, (c) Lamb. b. 
and ſhall farther take notice only of theſe following par- 2. c. 2. 10, 


ticulars. 108. 
| (4) Dalt. c. 73. 


134. 1. Burn 31. to 319. Carthew 223. 


$:8. 65. FinsT, That every ſuch return ought to be 
under the ſeal (e) of the inferior court, or of the juſtice (e) C. Eliz. 
or juſtices to whom it is directed; and if ſuch court have 822. 
no proper ſeal, it ſeems, (V5) that the return may be well H) 1. Lev. 


31 Is 
made under any other. 1. Siderfin 30. 


| ; Salkeld 479. 
Shower 336. A return was held bad becauſe it was upon paper inſtead of parchment, 
1. Barnard. 113. a | 


$2, 66. SECONDLY, That every ſuch return muſt be 
made by the very ſame perſon to whom the certiorari is 
directed; for it it be directed to * the juſtices of the 
« peace” of ſuch a place, and the (g) clerk of the peace (2) 2+ Salk. 
only return it; or to © the conſtable,” or to © the recorder 
* of B.“ and the (%) deputy conitable, or deputy recorder, (5) 1. R. Abr. 
return it, without ſhewing in the return that the principal 752. 754. 
had power to make a deputy ; or“ to the ſteward of St. 2. Keble 389. 
Paulis, and the ſteward of the church of St. (i) Peter (/) 2+ Keble 
and St. Paul return it, nothing is removed. Yetit is (+) 155 Sid. 6 
certain, that if it be directed © to the juſtice of Cheſler, it Levin y- 
may be returned by A. B. chief juſtice ; for the ſame officer 2.$alkeld 452. 
is known to be meant in the writ and return, and his de- 1. Keble 163. 


Vor. IV. M | ſcription 7. 


— 
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5 ſcription in both is in ſubſtance the ſame. Allo it is (a) 
8 ſaid, that if a writ of error be directed to ſeveral juſtices, 
1. Sid. 349. and returned by part of them only; yet if it (4) truly recite 
2 941. the record, it ſo far removes it, that a new writ of error 
=. Keble 385. lies de recordo quod coram nobis reſidit, &c. And (ce) quere 


1. R. Abr. - 4 
„j how the Court ſhall procced upon the like miſ-return of a 


(5) Yelv. 6,9. certiorari, 

28. H. 6. 12. | 

7. R. Abr. 753. () F. N. B. 71. Holt 157. A certiorari to remove an order of 
two juſtices may be directed to the ſeſſions, and returned by them, Strange 470, 


(1) 21. H. 7. Se. 67. TiminDLy, That (2) regularly a recognizance 

_ taken by a juſtice of peace, whether it ſtill acually continue 
in the hands of ſach juſtice, or (e) have been ſent by him 
Sup. ſect. 43. to the clerk of the peace, ought to be certified on 2 certior 4 
(e) Reg. v. for the removal of it by ſuch juſtice only, until it be made 2 
Randal, record of the ſeſſions, (/) after which it ſhall be certified in 


. Ann. 
675 85 — the ſame manner as the other records thereof ſhall be. 


ſect. 43. N . 0 
Reg. Origin 90. 151. 283, 284, Ke. F. N. B. 81. 2. H. 3. B. Peace 11. Dal- 
ton c. 70. wy: 


(3) Cromp. Seck. 68. FourTrrLy, That it is (gs) adviſable, that a 
131.132. return to a certio ar directed to juſtices of peace for the re- 
Lamb. b. 4. Lof an indict K bef. n 
c. 7. f. 516, moval of an indie ment taken before them, have the clauſe 
517. necuon ad diver fas felonias, Sc. as well in the (Y) deſcription 
Dalt. c. 134. of the juſtices who make the certificate, as of thote before 
O) 22. Ed.4. whom the indictment is ſaid to be taken in caption ; which 
12. b. 13. matter hath been already conſidered, ch. 8. ſect. 33. and cli. 
3. R. z. ). 25. ſect. 121, 122, 123. ; 


B. Indict. 32. 
50. Cauſe a remover Plea, 27. Vide 1. Keble 263. Vide 11. Mod. 172. 


0 6. Mod. 90. Sed. 6g. FIFTHLY, (i) That the perſon to whom a 
eg. v. Nor- certierari is directed, may make what return to it he pleaſes ; 
ton, Paſ. . 5 . : > - 
17. Anzz, and the Court will not ſtop the filing of it on affidavits of 
its falſity, except only where the public good requires it, as 
(4) Sup. f. 34. in the caſe of the (4) commiſſioners of ſewers, or for ſome 
(/) 6. Mod. other ſpecial reaſon : But regularly the (!) only remedy 
- #8 againſt ſuch a falſe return, is an action on the caſe at the 
Strange 63. a e ** 5 f 
ſuit of the party injured by it, and information, &c. at the 
ſuit of the king. 5 


Sec. 70. SIXTHLY, (n) That whatſoever matters ar? 
6) 2. Salk. put into the return to a certiorari, by way of explanation or 
4927493. otherwiſe, beſides thoſe which are expreſsly ordered to be 
| certified, are put in without any warrant or authority, and 
conſequently thall be no more regarded by the Court above, 
than it they had been wholly omitted. 4 
| $8, 


— — — £Aa ww = —— co — 


— 
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Sect. 51. SEVENTHLY, That (a) generally the return (a/ Reg. 
to a certiorari ought to certify the record itſelf, or the tenor Orisin. 151. 
of it, or the (4) tenor of the tenor, (c) according as the 5 N. B. 2 4 
writ requires. And agreeably hereto it hath been (4) ad- (4) F. N 12 
judged, that if, on a certiarari to return an order of juſtices 245. 
of peace, the tenor of ſuch order be certified, the return 3: eble 13. 
is naught. Yet a return of the tenor of an indictment 2 e 
from London on a certiorari to remove the indictment it- Cromp. 231 


ſelt, is good by the city charter, as hath been already thewn, Dalton c. 134. 
ſect. 20. | Lamb. b. 4. 
| Co 7. f. 515. 


Alſo, it (e) ſeems to have been generally holden, that Ce) 3. Keble 
wherever the purport of a certigari is not to proceed upon 273: 
the record to be removed, but only to try an iſſue of aul tiel lerer * 
recerd, it is ſufficient to certify the tenor of the record, whe- Dyer = 
ther the certiorari require a certificate of the record itſelf, or 1. Keble 107. 


of the tenor of it only. 


However, I take it to be clear, that if the Court which 
awards ſuch a certiorari, have no juriſdiction to proceed on 
the record thereby ordered to be removed; as where the Court | | 
of F) common pleas award a certiorari tor the removal of an (/) 1. R. Abr. 
indictment on the iſſue of nul tiel record, concerning ſuch in- 394» 227% 

1 N bu 722 Hobart 135. 
dictment, the court below ought only to certify the tenor of 


it, leſt there ſhould be a failure of juſtice. 


As to THE TENTH POINT, vis, Where a tecord is re- 
moved by certiorari. | 


ect. 72. Having premiſed that nothing can be removed by 
it where it is improperly (g) directed, or (% returned, (for () vide fup 
which [ ſhall refer the rcader to the foregoing parts of this ſec, 41, 42, 150 
chapter) 1 ſhall in this place obſerve only the following (5) Vide tup. 
particulars : 69, &c. 


Sedt. 73. FiRsT, That it ſ-ems to be ſettled at this day, (.) 1. R. 3. 4 


that as a writ of (i) error may remove a judgment given, „1 _— 
« Mod. 112, 


, £ _ . . = I 
and a ( recordare may removea plaint entered, after its 4% 1. Tebis 38 
and before its return, ſo likewiſe a (// certiorari may remove Con. No 
e ee Ly d er | Y 51. 
a record that ſhall come within its deſcription before the 1. R. Abr. 


time of its return, though there were no ſuch record in eſe 749. 

"RI : | . . (k) 1.R. 3. 4. 
at the time of its tee, (m) nor at the time when it was firſt SR ED 
dclivered to the court below. (1) 1. R. 3. pi 

| | | 3 Dyer 222. 
1. Ventris 63. B. Recordare 9. 1. Mod. 41. 1. Salkeld 149, Farreſly 138. Lamb. 
b. 4. c. 7. f. 517. Crompton 132. Dalton c. 134. 1. Mod. 112. Yelver. 32. Con. 
i. Sid. 317. 2. Keble 141, 142. Noy 54. 1. R. Abr. 749. (% 1. R. Abr. 395, 
Ld. Raym. 833. 14095. Vide 11. Mod. 110, 236. A verdict cannot be removed from 
{cflions before judgment, Strange 765. 819. 
M 2 SA, 


(4) 1. Salkeld 147. 2. Salkeld 492, — | 
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(a) 3. U. 6. Sec. 74. SECONDLY, That as a recordare will remore a 

FN. B. eds plaint that was (a) diſcontinued below, becauſe the Court 

F. Record. 2. above will proceed only on the plaint, and all the other pro- 
ceedings thereon below are to no purpoſe, there ſeems to 
be the like reaſon that a cert/2rar; allo may remove an indidt- 
ment which was diſcontinued below. 


A certiorari | . 5 
to remove an Se, 15- TrirnLyY, That as a writ of error can re- 


indictment, move no record which materially varies from the deſcription 


will not re- ſet forth in ſuch writ, ſo neither can a certigrari, as in the 


move a con- following inſtances. 
viction. | 


Lord Raymond 97. 


Set, 76. I. Where the writ deſcribes an indictment 

| or other record taken before A. B. and cight others, and 

(% C. Jac. that certified appears to have been taken before (5) A. B. 

254 255+ and feven others only, or (c) before him and the other 
Yelverton 42. ,: 6 | 

Plowden 392, eight mentioned, and others alſo beſides them; or where 

() B. Err. 13 the writ deſcribes a record (d) coram A. et B. ct ſociis ſuis; and 

29. H. 6. 11. the record certified appears to have been taken coram C. D. 


1. Keble 129. et ſorts ſuis; or (e) where the writ calls the juſtices, before 


"wy 1 81 a whom the record is taken, juſticiarias noſtros, and in the re- 
1. cord certified they appear to have taken it as juſtices of a 
Parallcl caſe former king, 

1. R. Abr. 


753. () 1. Rol. Abr. 754. Dyer 105, Yelverton 212. Lord Raymond 1203. 


(/) 2. Aſſize 8:9, 77. II. Where the writ deſcrihes an indictment for 
8. 5 E. 0. ſtealing () two lorſes, and that certificd is for ſtealing one 
B. Variance horſe only. | 

G2. 

Lamb. b. 4. c. 7. f. 518. B. Cor. 69. Crompton 132. 1. Bulſt. 155. 


(3) 1. Salk, Se. 78. III. (g) Where the writ deſeribes an order 


2458. concerning foreign ſalt, and that certified is concerning . 


Farreſly 97. falt in general. 


(b) 2. Salk. Set. 79. IV. () Where the writ deſcribes an order 


"E concerning the town of Needham-/Jarket, or concerning 


2. 
&. Eliz. 882. the manor of Anfly, (i) and an order concerning the 
(-) 12, Aliize 4 
5 town of Needham, or the manor of Ane/ley, is returned, 
B. Variance without ſhewing in the return that they are both the ſame 
66. town. 


(#) 1 N $2. go. V. Where the writ mentions only ( 5) orders 
3 Hot. àgaiuſt A. B. and C. or indictments wherein 4. B. and C. 


ſpurt, Hil. are indicted, and thoſe certified are againſt H. only, or 


AE 8 againſt 4 and B. only. Yet (/) it is taken for granted in 
3. R. Abr. ; 

2954 (006. Ed. 4. 5. Lucas 265. H. Record. 57. Lamb. b. 4. c. . f. 517. Cromp- 
tou 432. Dalton e. 134. March 112. 

| many 


Ch. 279. Or PROCESS By CERTIORARI. 105 


many books, neither do I find it any where denicd, that a 

certibrari for the removal of all indictments againſt A. may 

remove one wherein the ſaid A. is indicted, together with 

twenty others, fo far as it concerns him; becaule in judg- 

ment of law it is a ſeveral indictment as to every one of the | 

perſons indicted. But I do not find it (] agreed, whether, (4) Af. 6. Ed. 
in ſuch a caſe, the indictment ſhall be removed fo far as it 4. 8. 
concerns the other twenty ? B. Record, 


| | 57. 
Lamb. b. 4. c. 7. f. 517. Crompton 132. Dalton c. 134. - Denied, March 112. 
J. Keble 231. 10. Modern 203. Lord Raymond 609. 1203. | 


Sect. 81. VI. Where there is a (5) material variance () Vide 1. R. 
between the writ and the records certified, in the names or yy 3 
additions of the parties; as where the writ gives the deten- 5 i 
dant the ſurname of (c) Ciggure, and the record certified 3. Geo. 1 
that of Giggeer; or where the writ commands the removal (026. Aſſiz. 31. 


of all convictions againſt (d) Henry, coachman, quocungue ) C. Jae. 


nomine cenſeatur, and thoſe certified are againſt Henry Mun- (2) C Jan 
| 3) C. Jac. 


ten, coachman; or where the writ calls the defendant Zohn 77. 

(e) of Stiles, and the record is John Stiles; or where the one 2. R. Abr. 32g. 

calls him (/) knight and baronet, and the other baronet Such 3 

only; or the one (g) Garret Malines, and the other Gerrard gust teen 
95 Kage > a protection 

Halines; or the one F. S. (Y) nuper de B. and the other F. and the weir 

d. nuper de C.; or the one F. 8. of B. ſadler, (i) and the adjudged fas 

ra 


other F. 8. of B. ſalter. 4) 4. 
p OJ. ma 


writ of error, Ainſworth and Wilſon, Hil. 3. Geo. 1. Par, Caſe 1. To a c orari 
on a writ of error diminution may be certified, 8. Mod. 31. Siderfin 193. %% Dyer 
173, 1. R. Abr. 753. 


Yet if the variance be only in the ſpelling, and the words (4) C. Eliz, 
have the very ſame found either way, as (4) Bird and Burd, ({*: 

| a g 5 on. 2 f. Edw. 
Sbelbury and Shelbery, it ſeems that it will not be mate- „ 42. 
ral; becauſe it appears not by any record of the Court (1) Vide C. 
but that the name in the certiorari may be the truc name, Eliz, 172. 


and the record certified deſcribing one by a name of the !. R. Abr. 


ſame ſound, ſhall be intended to mean the fame perſon. 1 K. Abr. 
Alſo, if a certiorari nama the party without any addition, BEM 
and the record certified name him with an addition; : 
2 f 3 : (91. Si 
yet it ſeems that it may be probably argued, that the record 811. 
may be well removed by ſuch writ, in the fame manner as Pyer 23. 
it may be by a writ of (n error which has the like variance. (x) Shute v. 
Put if a writ of error deſcribe a perſon with an addition Car, Hil. 
which is omitted in the record certified, it hath been (u) "OG 8 
lately adjudged, contrary to the opinion of Sir Edward 1 1 
Crie's (o) Third Report to the contrary (which ſeems to be Vide Dyer ag. 
rather contradicted than ſupported by the (%) authorities Con. 4. Sid. 


\ 104. 
2. R. Abr. 328, 329. (0) 3. Co. 2. 1. R. Abr. 752. ( 9. H. 6. 1. 7. Aſſize g 
26. Aſhze 31. | : 


d. 193. 


M 3 cited 


466 Or PROCESS By CERTIORARI. Bk. 2. 


cited to maintain it), that it cannot remove the record; and 
the reaſon ſecuus to be the ſame in reſpect of a certio1 art, 


Tf the writ name more defendants than are in the record, it ts variance, Strange 116 
But it need not deſcribe whether the offence be laid contra forman latuli, Strange 84;, 
Vide alſo 2. Hale 214. 


A certiorari to remove a gonviction on indictment muſt give the defendant a day i in 
court, Lord Raymond 971. Strange 116.845. 


As to THE ELEVENTH POINT, vig. What is to be done 
by the court above, where the record mentioned in a cer- 
tiorari is not removed by it. 


See. 82. It is (a) ſaid, that ſuch court cannot in ſuch caſe 
7* proceed upon the record; becauſe in judgment of law it {till 
2. R. 3.9. remains in the court below, but will either (5) quaſh the 
3. Aſſize 3. writ, and (c) award a new one, or ſuffer the court below to 
Vide 1. Sid. proceed in the cauſe, and take ſuch (4) order in relation to 
2 1 the defendant's appearance, either in the one court or the 
(5) 1. Keble Other, to anſwer the farther proſecution of the cauſe againſt 


10. him, as ſhall in diſcretion appear to be moſt proper. 

1. Salkeld 147. 

(c) Stra. 1227. 3. Aſſize 3. (4) 12. H. 7. 25. 3. Aſſize 3. 2. R. 3. 9. 20. 
B. Indict. 50. B. Cor. 69. 2. Keble 142. Lamb. b. 4. c. 7. f. 518. Sup. c. 25, 
ſe. 11. 2. Hale c. 198. Carthew 223. 2. Bar. K. B. 413. ih, 


CHAP. 


167 


CUAPTER THE TWENTY-SEVENTH, 


CONTINUED, 


OF PROCESS 
IN 


THE SUPERIOR COURT, 


AND now I ſhall conſider what proceſs is to be awarded 
after the removal of a record by certiorari into a ſupe- 


rior court. 


Sect. 83. As to which I take it be agreed, that, after ſuch (3) S. P. c. 
removal, if the defendant do not appear in the court of 16 © 
king's bench, the fame (a) kind of proceſs lies againſt him Summary 217, 


as it the cauſe had been originally commenced there. Carthew 223. 


Alfo I take it to be (4) agreed, that ſeeing by ſuch removal (5) S. P. C. 
the cauſe is wholly put without day, there is no way to non- 79: 
ſuit the plaintiff, before he hath appeared in the court of 48. Affe 
king's bench, but by taking out a ſcrre facias to warn him to 1. Salkeld 61 
proſecute his appeal in that court. Whereupon if the ſhe- 62. 
riff return a ſcire geci, he ſhall be nonſuit ; and if the ſheriff 5. Mod. 246. 
return a nibil, a ſcire ee ficut alias ſhall be awarded; 8 15. 
whereupon if the ſheriff return a ſecond niht, I do not find F. Cor. 105%. 
it (c) agreed what ought farther to be done fa). . 8. P. 


. 70. 72. 


48. Ed. 3. 22. 48. Aſſize 3. B. Appeal 15. 140. F. Corone 105, (4) We ſhould 


!uppoſe a nonſuit. Bac. Ab. 359. notes, 


M 4 CHAP- 


48. Ed. 3.22, 
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CHAPTER THE TWENTY-SEVENTH. 


CONTINUED, 


Or ERROR 
IN 


PROCES s. 


A® to the ſeventh particular, viz. Where the procefy 
1 on an appeal, indictment, or information, ſhall be 
faid to be diſcontinued, or miſcontinued, or put without 
day, . 


S-#. 84. Having premiſed, that it ſeems to be agreed, 
that every ſuit, whether civil or criminal, and alſo every 
proceſs in ſuch ſuit againſt jurors ought to be properly con- 
tinued from day to day, from its commencement to its con- 
cluſion, without any the leaſt gap or chaſm ; and that the 
ſuffering any ſuch gap or chaſm, 1s properly (a) called a (a) F. Judg. 
diſcontinuance ; and the continuing of the ſuit by (5) im- 12. 
proper proceſs, as by a capias inſtead of a diftringas, or by Finch 431. 


$48 . . . - E 1 Li A 5 
giving the parties an (c) illegal day, is properly called a mi/= 55 am; hs f 
ſontinuance; F. Pro. 124. 


127. 
1. H. 7. 2. 22. Edw. 3. 2. 22. Ed. 4.3. 12. H. 4. 3. (2% 21. H. 7. 16. 8. H. 6. 29. 
12. H. 4. 3. 10. H. 7. 21. Keilway 36. Finch 431. Coke Lit. 325. B. Dif. de 
Fro. 11: 23. $0. 57. 61. 12. H. 4. 18. Con. 40. E. 3. 16. F. Amend. 12. ſc) B. 
Dil. de Pro. 23. 21. H. 7. 16. | 


[ ſhall for the more diſtinct underſtanding of the learning 
of this kind, endeavour more particularly to ſhew, | 


1. In what particular inſtances proceſs is generally ſaid to 
be diſcontinued : Eon of RO x | 


2. Where to be miſcontinued : 


3- Where to be put without day. 


- - EE ITE — 8 — — = "RO 5 
* < — : ; TO 2 „ 
— 3 2 c a 
— - a" : — - — — —— ns 7 a 8 * AP Bos _ 8 
8 + or A — — 2 — 8 — — — My > 2 a NE — * * 


— ä — 
— oe - 
JS V1 


— 
23 

ys 

- 


—— 


* 

* 

1 

— — 
* at E 


— 


. 
— 


* 
— 
— Da 


AKA At 


— 
"- 


170 


(a) 1. Bulſt, 
141, 142, 
143. 
Yeiver. z04, 
205. 

C. Jac. 283, 


334. 6. Modern 281, 282, 283. 


(2) 8. Edw. 


4. 13. 
Dyer 175. 


C. Eliz. 467. 


F. Continu- 
ance 3. 
(c) 8. Edw. 


4.13. 

Daliſon 108. 

Dyer D 
u. B. Dil. 

1 

2 1. II. 7. 16. 


(-) Co Jac, 
236. 
Yelver. 169. 
21. H. 7. 16. 
1. R. Abr. 


34. 9, 10. 


Or ERROR IX PROCESS. Bk. 2, 
ProcEss is generally ſaid to be diſcontinued in the fol- 
lowing inſtances : 


Seft. 85. FirsT, Where the ſecond is not te/ted on the 
very {ame (@) day on which the firſt is returnable ; as where 
a ven:re facias is returnable on the twenty-third of January, 


and the &/?ringas is teſted on the twenty-tourth or any other 


ſubſequent day. 
1. Salkeld 51. 


Sect. 86. SECONDLY, Where there is a Term intervening 
between the 1% and return of a ( capias ; for the law will 
not ſutter any ſuch capias, leſt thereby the defendant ſhould 
be impriſoned an unreaſonable time; but an original may 
be continued by any (c) other proceſs, except a capias, 
though it have a Term or more intervening between its tefte 
and return. (4) Neither is it any objection to an exigent, 
that it is not made returnable on the next Term after its 
tete, becauſe it muſt allow time enough for five county 
courts to be holden between its tee and its return. 


(4) Daliſon 108. 1. R. Abr. 484. 


Sect. 87. THIRDLY, (e) Where, after iſſue or demur- 
rer, the Court give the parties a day to a diſtant Term, 


without making any continuance to that immediately fol- 


lowing. 


Con. 1. Bulſtrode 144. 3. Bulſtrode 233. 


(/) 1, Dan. 
Abr. 243. 
4. Ed. 4. 40. 
F. Dil. 27. 


(3) F. Di 
B. Amend. 22 
4. II. 6. 6. 

40. K. 3. 18. 


9 F. Amend. 


iſ.1. 


Sea. 88. FovrTYHLY, Where the Term to which the 


ſuit is continued is adjourned, and the ſuit is (7) not ad- 
journed accordingly. | 


Se. 89. FirTnLY, Where any of the parties are de- 


ſcribed in any continuance of the ſuit, whether on THE 


ROLL, (g) or by (5) proceſs, by a name or addition va- 
riant from thoſe in the original, &c. though (i) only in one 
letter. PE 


3. 17. 21. 27. 69. 77. Dif. 7. 12. 17. 4. 42. Err. 15. B. Dif. de Pro. 4%, 


Amend. 50. 


38. Ed. 3. 22. 


49. Ed. 3. 31. 40. Ed. 3. 31. 34 8. H. 5.2. 7 H. 


6.27. 9. II. 6. 39. () Q. 4. H. 6. 6. B. Amend. 45. F. Amend. 21. 


(+) 21. Ed. 4. 


Pi : 
Continu. 82. 


Sec. 0. SIXTHLY, Where, after iſſue Joined, the proceſs 


is (+) not continued from time to time againſt the jurors, 
returnable on the ſame days to which the {uit is continued 
on the roll againſt the parties. 


$2. 
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Sect. 91. SEVENTHLY, Where (a) a joint vere is firſt (a)Qu. 22. H. 
awarded for the trial of all the defendants together, and af- - BE... 


terwards ſeveral wenires for the trial of each of them. Vide 9+ H. 6. 
| 27. 
Sect. 92. E1GHTHLY, Where (5) a venire omits part of (3) F. Dit. 
the iſſue or iſſues to be tried. | | I4. 35. 
| 2. H. 5. 3. 


Vide B. Dif. de Pro. 63. Qu. C. Eliz. 622, 


Sect. 93. NINTHLY, (c) Where a uenire omits any of the (c) F. Dif. 


arties. 10. 35. 
? 1. Roll. 22. 


3. Bulſtrode 311. Winch. 73. B. Amend. 50. 39. E. 3. 21, 


Sect. 94. TENTHLY, Where a juror is named in the (4) F. Reple. 
habeas corpora by a name (4) different from that in the panel A mend. 26 
returned on the venire; or where a juror returned on ſuch a, H. 6. 7, 8. 
panel is wholly omitted in the habeas corpora. But in theſe 19. H. 6. 39. 
caſes, if the juror ſo miſnamed, or (e) omitted, be not ſworn 9. Ed. 4. 13. 


at the trial of the cauſe, it is (/ queſtionable, Whether = 5. 
there be any diſcontinuance at all? N nth ol 


* $339, 331. 
5. Coke 42. (e) F. Amend. 57. 37. H. 6.12. B. Amend. 51. (J) 1. Siderfin 66. 
1. Keble 182. 191. 198. 215. 6. Modern 285. F. Dif. 4. ſeem to make it no diſcon- 
tinuance. But 19. H. 6. 39. 34. H. 6. 20. 27. H. 6. 5. F. Enqueſt 18. 
5. Coke 6. 37. F. Dif. 37. 38. B. Amend. 10, 37. 92. are to the contrary. Vide 
Cro. Eliz. 586. wy | | | 


Se. 95. ELEVENTHLY, Where a venire or difiringas (g) F. Err. 16. 
are iſſued without any (g) award on the roll to warrant 7 H. 6. 28. 


them. 


Sect. 96. It () ſeems, that before the making of the v 
ſtatutes * 11. lien 6. c. 6. and 1. Edw. 6. c. 7. al pleas 4 by * 
and proceſſes before juſtices of aſſize, gaol- delivery, oyer 8, 9510, 11,12. 
and terminer, or peace, or other the king's commiſſioners, Raſtal 27. 
were diſcontinued by the making a new commiſſion, or 
aſſociation, or by altering the names of the juſtices or 
commiſſioners ; but this miſchief is fully remedied by thoſe 


ſtatutes. 

Sec. 97. If an (i) indictment be removed by certiorari, (;)VideB.Dic. 
after iſſue joined, and proceſs awarded for the trial; Qu. If de Pro. 52. 
it ſhall be diſcontinued, if not remanded before the return of 25 Ed. 4, 5. 


fuch proceſs ? * Sup. ſect. 66, 


As 
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As to THE SECOND POINT, viz. Where proceſs is gene- 
rally ſaid to be miſcontinued. 


Sect. 98. It ſeems, that wherever an error in proceſs 

doth not amount to a d:/rontinuance, it is generally called a 
miſcontinuance, And this ſeems agreeable to the proper 

notion of the word; for as a cauſe may then properly be 

faid to be diſcontinned, when there is either nothing at all 

done to continue it, or nothing but what is as to this pur- 

poſe merely void in law, fo it ſeems to be properly ſaid to 

00 Finch 431 be muſcontinued, where it is continued amiſs, or by an (a) 
Sup. ſect. $ 3 erroneous and not void continuance. And agrecably here- 
21. H. -. 16, to, the books which ſpeak of errors in proceſs ſeem gene- 
9. E. 3. 20. rally to include them all, without (// exception, under the 
(5) 21. H. 7. general heads of miſcontinuance and diſcontinuance. And 
i de this, as 1 apprehend, was alſo the opinion of the greater 
Pro. 11. 47. Part of the court of king's bench in the late cafe of (c) 


80, F. IWiddringten v. Charlton. 
Amend. 17. 
C. fac. 283, 284, 2. Bulſt. 142, 143. (c) Trin. 11. Annæ, 10. Modern 86. 


As to THE THIRD POINT, v2. Where proceſs ſhall be 
ſaid ta be put without day. 


(d) 3.Coke o, Set. 99. It ſeems (d) agreed, that by the common law 
31- all proccedings upon any indictment, information, or po- 
Cro. Jac. 14. pular action, whereon no judgment had been given, were 
Moor 743- wholly determined by the demiſe of the king, and that no- 
2, Halc 189, * det th Lie £4 wy” . ” 4 
209. thing remained but the indictment or information, original 
writ, or bill, which were put without day till re-continued 
by re-attachment to bring in the defendants to plead 45 
{-) Sup. e. 1. novo. But this is fully (e) provided for by 4. & 5. Will. 
1. 12,13. 3. c. 18. and 1. Ann. c. 8. by which it is enacted, 
| ++ That ſuch proceſs, &c. ſhall continue in the ſame force 
& after the King's demiſe, as it would have had if he had 
% lived.“ 


(Hr Coke ze. Set. 100. As for appeals, (J) I do not find it any where 
ö faid, that the pleas, and other proceedings therein, being 
put witheut day by the demiſe of the king, might not be 
revived by a ſpecial re-attachment, in the ſame manner as 
in any other action: However, it is certain at this day, that 
by force of 1. Edward 6. c. 7. and 1. Ann. c. 8.“ neither 
the writ nor bill, nor any plea, nor proceedings therein, 
4% ſhall be any way diſcontinued or put without day by-iuch 
* demile,” | | 


Sec. 


el 


. — 4 


1 % 
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Se. 101. It ſeems to be holden by (a) ſome, that all (a) Dyer 226. 
cauſes, whether civil or criminal, are diſcontinued, and by 3 2. 
(%) others, who ſeem to ſpeak more accurately, that they R. if de 
are put without day, by the juſtices, before whom they were Pro. 29. 
depending, not coming on the day to which they are con- 25. Ailize 5. 
tinued, whether ſuch abſence were occaſioned by (c) death, TP x. Coke 
or any other cauſe. But it ſeems to be agreed by all, that a 3% : 

j a - (5) Co. Lit: 
cauſe ſo diſcontinued, or put without day, cannot be revived 135. 
without a re- ſummons, or re-attachment ; which, if they are Finch 432, 
(4) ſpecial, may revive the whole proceedings; but if gene- 433. 
ral, the original record only. Nor do I find that any DRY» 

edi is miſchief, in the caſe of R. 
ſtatute hath remedied this miſchief, except in the caſe of Relattach. 1. 
afſizes, and juris utrum, which are provided for by 1. Edw. 15. 23, 24. 


0. To . 9. H. 6. 47. 

24. E. 3. 23. 
28. Aſſize 42. 30. Aſſize 39. B. Dif. de Pro, 2. (c) B. Reattachment 18, 4. H. 7. 7. 
F. N. B. 111. 287. 188. (4) 7. Coke 20. F. Re- attachment 1. 


As to THE EIGHTH GENERAL POINT, v:z. How far 
errors in proceſs are fatal. | 


$e2, 102. It ſeems to be generally taken (e) as an un- (071. Bulſt 
doubted principle, that a d:/continuance, by ſuffering a total 5 : x 
chalin in the proceedings, whether on THE ROLL or in the Yelver. 204. 
proceſs, by not giving a treſh continuance zn/?anter upon the C. Jac. 283. 
determination of the precedent, thall never be aided by an ap- 3. U 6. 29- 


pearanceand pleading over. And the Year-Book () of q. Hen. * a K 2 = 


5. 2. pl. 7. ſeems to have an opinion, that the miſreturn of 34. H. 6. 20. 
a ſheriff, as where he returns a cepi on the award of an ex/- 18. H. 6. 15. 


gent, is not ſaved by the detendant's pleading over; but 1 
this is (g) queſtioned by Staundforde, and ſeems contrary pro. 10 np 


to the general tenor of the other () books, and contradicted ,,. 
both by (1) Brook and (&) Fiztherbert, in their abridgment Amend. 17. 
of this very caſe ; and in all probability the book is miſ- E. Pro. 127. 


; "ey . _ Dil. 40. 
printed; for, as it ſtands at preſent, it is hardly ſenſe, or re- Aen. 1 


concileable with (7) itſelf. N 

| | 19. H. 6. 39. 
Vide B. Err. 3, Replead. 2. and Diſc. 1. where the contrary opinion is ſaid ta 
have been holden; but this ſeems not to be warranted by the Cale at large in the 
Year Book. () Vide ſap. c. 23. ſeft. 143. (g) S. P. C. 169. () 5. Coke 45. 
F. Corone 444. Coke Lit. 32 5. Salkeld 39. 1. Siderfin 260. . R. Abr. 779,780. 
Yelverton 158. C. Eliz. 582. C. Jac. 31z. See the books cited to the other parts 
of this ſection. In 1. R. Abr. 389. notice is taken of three reſolutions, that a capias, 
where it lies not, is not aided by an appearance and pleading over, and of a ſubſequent 
one contradicting them. (i) B. Reſtitution 8. (4) F. Cor. 68. But in another 
part of his book he abridges this caſe, without taking any exception to it. F. Da- 
mage 5o. (1) Alſo it is cited in Velverton 204. C. Jac, 284. 1. Bulſt. 142. for 
the proof of the contrary» opinion. 3 


But 
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But if a defendant appearing on erroneous proceſs, ex- 
preſsly except to it before he have pleaded over, there have 
(a0 40. Edw. 3. been many (a) authorities, that he ought to be diſcharged, 
31. and de (b) new proceſs ſhall iſſue where the deſect firſt 
47. Edw. 3. happened. But there is a greater (c) number of authorities 
145 to the contrary ; by which it appears, that if the original 
3. H. 6.9. be good, and the defendant preſent in court, he ſhall be 
F. Replevin 1. compelled to an{wer it, let the proceſs whereon he came in, 
Amend. 14. or the execution of it, be never fo erroneous or defective, ſo 
1 that it never were diſcontinued ; for the end of proceſs 1s to 
B. Dif. de compel an appearance; and that end being ſerved, and a le- 
Pro. 50. 57. gal charge appearing againſt the defendant no way diſcon- 
Def. and ap- tinued, the law will not ſo far regard a flip in the proceſs, as 
as ea to let the defendant out of court in order only to have him 
5 „ brought ih again in better form. | 
. Mod. 265. : 
ut the Year-Book of 8. H. 6. 29. from which the above-cited authority in Brook, 
Diſcontinuance, 50. is taken, ſeems rather to contradict than werrant it. (5) g. H. 
6. 29. 12. H. 6. 18. 18. H. 6. 15. 47. E. 3. 14. B. Dif. de Pro. 11. 50. 57. 
F. Pro. 127. Dif. 17. (c) 21. H. 3. 16. F. Error 47. 46. E. 3. 30. B. Error 
a8. Reſp. 12. F. Judg. 4. 18. H. . 21. Yelverton 128. 1. Siderfin 109. 260, 
and ſee the other books under cited. 5 


And therefore where a defendant hath excepted to the pro- 
(4) F. Dif. ceſs whereon he hath appeared, that he was (4 never ſerved 
36- with it, or that (e) no ſuch proceſs lies in the caſe, or that 
9. H. 5.3: it bore (/) te: before the original, or that it was not award- 
. R. Abr. eq into the (g) proper county, or that it was (5) not re- 
22 Ed. 3. 30. turnable at a proper day, or that it was (i) directed to one 
B. F. Judg. 4. who was no officer, or that it had not ſo many days as it 
(e) 10. H. 7. ought (4) between its 2% and return, or for any (/) other 


pig ſuch like defect, yet he hath been compelled to anſwer the 
12. H. 4. 18. 

B. Err. 109. original. 

Pro. 172. 


Jour. 36. 54. 21. H. 7. 16. 8. H. 6. 29. F. Pro. 7. //) r. Siderfin 406. 
(g) 38. E. 3. 20. 29. E. 3. 31. F. Dif. 39. (5) 21. H. 7. 16. Con. 40. E. 3. 31. 
F. Amendment 14. (i) Cro. Eliz. 482. ( B. Jour. 36. 54. Dil. 23. Error 169. 
Amend. 60. F. Jour. 37. 38. 12. E. 4. 11. 9. E. 4. 18. 2. H. 7. if. (J) F. 
Dif. 51. 3. H. 4. 10. | 


And agreeably hereto it was lately () reſolved, upon great 
o _—_ deliberation by the court of king's bench, againſt the opi- 
Charlron, nion of Mr. JusTice PowErl, that the defendant in an 
T. 11. Ann. appeal of death, coming in upon an exigent, which was er- 
10. Mod 86. roneous for want of the wordy** de morte viri, Sc.“ had 


1. Salk. 59. falved the error by his appearance, notwithſtanding he had 


done all he could to take advantage of it, by craving oyer of 


the proceſs, and then demurring. 


AxD 


KD 
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AND NOTE, That in all the 7ear-Books, (a) above-cited non 
to this point, except (+) one, it is ſaid generally, that ſuch . Amnd. 
errors are ſalved by an appearance, without any mention or ,, 


any amendment; but in that one it is ſaid, that they ſhall (2) 2. Hen. 7. 


11. 


be amended. 


£:2. 103. Alſo it ſeems, that wherever proceſs is awarded via 
(c) in/tantey from time to time, without any the leaſt break or { CE _ 
chaſm, and the parties (4) have always a day upon THE ,,,, 105 : 
ROLL, all other kinds of errors whatſoever that come un- Yelverton 
der the name of diſcontinuances, are (e) ſalved by an ap- 204. 
for there are (F) caſes by which it appears, that 5. Med. 287. 
pearance; for (f) s by ppears, 3 
defendants appearing, and taking exceptions to fuch errors, ,, Salkeld cx. 
have been compelled to anſwer to the original, which they C. Jac. 234. 
would not have been, if ſuch original had not been taken (4) 1. R. 
to have been diſcontinued by ſuch errors, as they certainly ***- 779 l 
are by an error, in ſuffering a total chaſm in the continu- 21. H. - = 
ance. And if the original be not diſcontinued by ſuch er- 383. Edw. 3. 
rors, why ſhould they not be as much ſalved by an ap- 20. 
pearance as any of the other errors abovementioned ? For 5 by 
would it not be altogether as trifling in this, as in any Pro. 88 5 
other cafe, to diſmiſs a perſon only in order to ſend for g. Diſ. 29. 
him again? And in criminal caſes this could not hut be (e) C. Jac. 
of the utmoſt ill conſequence, by giving the defendant, zu. 
= a g Me & & © - 8 © 
who is actually in the power of the Court, an opportunity = * 
of eſcaping. F.C ,o. 
; 5 19. H. 6. 3 9+ 
Amendment 27. B. Replead. 2. Dif. de Pro. 1. Error 3. 3. H. 6. 9. 


Sect. 104. But it ſeems agreed by the (2) books, that (F. Amend. 
any other diſcontinuance in the proceſs againſt jurors, ſhall ao 3 
have the ſame effect as a diſcontinuance in ſuffering a 1. 9 2. 
chaſm in the proceſs. But it ſcems that no ſuch (+) Dif. de Pro. 
diſcontinuance, whether in the proceſs or on THE ROLL, ſhall 4- 
in any caſe diſcontinue or abate the original fait. But if it s. = 2 3% 
appear before trial, the Court ſhall cauſe (i) new proceſs to be 1 18 
awarded where the firſt fault happened; and if after trial, (5) 30. Aſfize 
a new () venire to have the whole (1) iſſue tried over again; 36. 
becauſe the firſt venire was executed, and the whole trial Con. B. Dif. 
unwarranted. But (m) if judgment be given on a verdict by Fut this note 
jurors appearing on a proceſs any way erroneous, it will is not way. 
be totally erroneous ; becauſe the trial was wholly un- ranted by the 


warranted, and conſequently the iſſue miſ- tried. 3 large, 
which are 

27. H. 6. 5. and 34. H. 6. 20. (7) 19. II. 6. 39. 34. . 6. 20. F. Amend. 26. 57. 

Enqueſt 18. 29. Edw. 3. 31. B. Amendment 10. Dif. 30. 30. Aſſize 36. 


(4) 6. Modern 286, 287. F. Dif. 24. 38. 22. II. 6. 3. 4. (J) 2. H. 5. 3. F. Dif. 


35. Vide 9. H. 4. 7. B. Enquezſt 93. () F. Judg. tz. Error 16. 23. E. 3. 2. 


7. H. 6. 28. 29. E. 3. 31. 
Sect. 
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Sec. 105, Alſo, as 1 apprehend, any other error in 
the proceis againſt the jurors who actually try a cauſe will 


(a) Vide make a (a) miſ-trial as much as thoſe which are called 


— 


1. Dan. Adv. /ontinuances ; as where ſuch proceſs of this kind is award- 
334% 335» ed which is not (5) proper in the caſe, or where it is di- 
352+ 357 rected to a (c) wrong officer, or has a (4) wrong viſne, or 


<0, # * . . 
(Yr. H. s. (e) mit-recites the former proceſs, or is (J miſ- returned, 
28. or (g) not returned at all, &c. For if errors of this kind 


F. Error 16. have ſuch effect even in civil actions, where they are not 
{ 4 1. Brow. within ſome of the ſtatutes of Amendments or Jegſuils, as 
C. Eliz. 574. it ſeems to be admitted that they have, it plainly follows, 
£36, that they muſt always have it in criminal proceedings, 
Moor 3:6. fince (+4) no ſuch proceedings are within the benefit of any 
. ee of thoſe ſtatutes. But if an error of this kind, owing 
Ul) © El. wholly to the miſprifion of the clerk, be diſcovered be- 
468. fore trial, and the amendment of it will ſet the whole 
Vide ſup. c. matter right, perhaps it may be (z) amended by the com- 
23. let. 92. mon law. And it hath been (&) holden clearly, that even 


woes 2 a diſcontinuance of proceſs may be amended by conſent of 
5 P . 
21. Jac. c. 13. the Parties. 


16. & 17. Car. | 
2. c. 8. (e) C. Jac. 89. (J) C. Jac. 467. 1. Dan. Abr. 354, 355. 359 
(g) Vide 21. Jac. c. 13. 1. Dan. Abr. 340, 341. 8. Coke 163. (+) 6. Modern 
283. 1. Salkeld 51. () L. quint. E. 4. 145. B. Amendment 10. 17. 66. 92. 
Dif. de Pro. 4. 47. F. Amendment 59. 75. 29. Edw. 3. 32. (4) 21. H. 4, 40. 
F. Amendment 78. 


Se. 106. Howſoever an error may be ſo far ſalved by 
the party's appearance, that he ſhall be as much com- 
pellable to anſwer the original, as if there had been no 
tuch error: Yet if he were ſubject to any diſadvantage in 
reſpect of having ſuch proceſs awarded againſt him; as to 
the loſs of his goods upon an exigent, or to the forfeiture 
of the privilege of appearance by attorney upon a pluries; 

(/)19. Hen,7, he (/) ſhall wholly avoid ſuch diſadvantage when ſuch 
21, award, which ſhould have cauſcd it, appears to be any way 
12. H. 4. 18. cxroncous, whether in reſpect of a diſcontinuance or miſ-con- 
ph tinuance, or otherwiſe. 


. I 
B Att. $:. 84. Exigent 20. Summary 271. F. Amendment 29. F. Dif. 40. 
ct. F. Error 82. But s. Hen. 5. 2. 43. Edw. 3. 17, 18.34. F. Amendmeut 77. 


B. Appeal 7. ſcem contrary. ; 

Sect. 107. Alſo, for the like reaſon, it ſeems to bo 
(*) 3. Hen.7, () agreed, that if a man be outlawed, or be condemned 
1 Mepleag. by default for not appearing to proceſs which is any way 
lg pen erroneous, he may take advantage of the error in avoid- 


F. Error 47. | 

Pife. de Pro. 19. 1. Siderfin 109. 260, B. Reſtitution 8. B. Amendment 60- 

9. Edw,. 4. 18, 
| ance 
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ance of ſuch outlawry, or other condemnation; for no 

one ſhall be condemned barely for not appearing, where 

that which ſhould have compelled him to appear is 

defective. But it (a) ſeems, that a defect in proceſs a 
in an outlawry, may be ſalved by the defendant's pur- pl. 10. 


. chaſing a pardon, and ſhewing it to the Court; for that FE. Chart. 2;, 


ſuppoſes that there was ſuch an outlawry againſt him as F. Diſcont. 31. 
needed a pardon, which if it were erroneous, it would 
not do. 


Set. 108, How far a diſcontinuance of one appeal will 
be a bar to another, hath been already conſidered, chap. 23. 
ſect. 132, 


Vol. IV. N CHAP« 
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CHAPTER THE TWENTY-SEVENTH. 


CONTINUED. 


' Or PROCESS 


O F 


Gr 


ND now I am in the ſecond place particularly to 
conſider the nature of proceſs on a criminal accuſa- 
tion, with a particular regard to proceſs of OuTLAwRY only. 


For the better underſtanding thereof, I ſhall conſider 
the following points : | 


1. Whether proceſs of outlawry lies in all criminal caſes. 
2. In what manner it is to be awarded in general. 


3. What is particularly required in the award of it againſt 
the PRINCIPAL AND ACCESSARY, . 


As to THE FIRST POINT, vg. Whether proceis of out? 
lawry lies in all criminal caſes, | 
Sect. 109. I take it to be certain, that it lies in all ap- PE 
peals, (a) whether of felony or mayhem; in all indict- . RITA 
ments of treaſon or felony ; on all (4) returns of a reſcous; Thclo. b. x. 


and alfo in all indiatments of (c) treſpaſs vi et armis. c. 18. 1. 


35. H. 6. 6. 
7 13. H. 7 21. 43. Inf. 665, Con. F. Pro. 56. 213. 29. E. z. 18. (c) 22. Ed. 
* 


44 11. Finch 355. B. Exigent 31. 35. H. 6 6. 2. Hale 194. 


Alſo it ſeems probable, that it lies on an indictment of 
i : ] (4% 8.H.6. 
(d) conſpiracy, or (e) deceit, or any other crime of a higher. g. 
nature than a treſpaſs with force and arms, but () not on F. Pro. 39. 
any indictment for a crime of an inferior nature. n 25. 
by : 28+ 49. | 
8. P. C. 172. 192. 22. H. 6. 7. (e)35. H. 6.6. //) Vide 22. E. 4.11. 35. H. 6. 6. 
Con. 8. H. 6. 9. Thel. b. 1. c. 13. Dyer 213, 214. See alſo 4. Burr. 2558. 


+ But it has been ſolemnly determined, that outlawry lies Wilkes“ Caſs 


on an Information filed ex cis by the ArToRNE y-GENE- 4. Burr. 2525. 
RAL for publiſhing a libel. | 


2555» 
N 2 a S:#. 


* 2X4 A As - 


| 
| 
| 


— 


I 


| 


— 8 — — eI—nnnns N — 


. 
1 
. 
5 1 

* 


180 


(a) 22. E, 4. 


11. 
8. II. 6. 9. 
F. Pro. 8 1. 
B. Pro. 57. 
Exigent 25. 
(43) F. Pro, 
106. 

9s E. 4. Ze 
Sec St, Pro- 
viſors, 

27. E. 3. 
(c) 8. H. 6. 


9. 
(4) 22. E. 4. 
11. 

Con. F. Pro. 


(f}) 35-11. 6, 


1. Keble 563. 
25+ H. 6. 6. 


(4) Finch3 51. 
353. 
Raſtal 188. 


302. 


26. E. 3. 72. 
F. Exigent zo. 
Utlagarv 17. 
Error $2. 
Vide 3. H. 

6. 9. 

3. H. 4, IT. 
(!) 40. E. 3. 
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$:4.110. It ſeems (a) agreed,that proceſs of outlawry does 
not lie on any action on a ſtatute, unleſs it be given by ſuch 
ſtatute, either expreſsly, as in the caſe of a (b) premunire, and 
many other caſes; or impliedly, as where a recovery is given 
by an action wherein ſuch procels lay before. And agreeably 
hereto it hath been adjudged, that it lies not in an action 
on the ſtatutes of ( 9 liveries, or of (4) maintenance, nor 
in (e) decies tautum, and that it lay not in a writ of (/) en- 
try on 5. Rich. 2. c. 7. until it was given by 23. Hen. 8. 
c. 14. but that it lies on a writ of treſpaſs for a (g) forcible 
entry on 8. Hen. 6. c. q. becauſe the ſtatute expreſsly gives 
a recovery by ſuch writ, and ſuch proceſs lies in it by the 
common law. It ſeems to be holden in THE (Y) YEAR“ 
BoOK of Henry the ſixth, that it lies on all indi&ments on 
ſtatutes ; but the contrary is adjudged in (7) 22. Edw. 4. as 


: -* to the ſtatutes againſt for eſtalling ; and it is there laid down 


as a general rule, that it lies not on an indictment any more 
than in an action on a ſtatute, unleſs it be expreſsly ar im- 
pliedly given by ſuch ſtatute. 8 


6. F. Pro. 101. B. Pro. 16. (g) B. Exigent 35. 37, H. 6. 23. 
(Þ) 8. H. 6. 9. F. Pro. 81. () 22. E. 4. 11. B. Exigent 31. 
37. H. b. 23. 2. Hale 194. Ld. Ray m. 98). | 


Ag to THE SECOND POINT, wiz. In what manner pro- 
ceſs of outlawry is to be awarded in general, I ſhall ob- 
ſerve the following particulars, | 


Set. 111. FIRST, That it ſeems to be agreed, (%) that in 
every indictment or m_ for any crime under the degree 
of capital, there muſt be three capas's to the ſheriff of the 
ſame county wherein the proſecution is commenced, before 
the exigent ſhall be awarded, unleſs it be after //) judgment; 
in which cate one capias is ſufficient. —And (m) quere, If 
three capias's be not ſtill neceſſary in an appeal of rape, as 
they were at the common law, notwithſtanding it be made 
() felony by ſtatute f | 


25. F. Exigent. J. z7. Finch 476. / m 6. Aﬀize r 3. F. Exigent 10. F. Co 
rone 173. B. Pro. 148. Evigent 67. (a) Ch. 23. (. 59, &c. 


(0) S. P. C. b 


67. 

2. Hale x94. 
F. Cor. 234- 
1. H. 5. 5 
Finch 351, 
(þ) F, Cor. 
184. 234. 


12. Allize 97. 


Se. 112. SECONDLY, It ſeems to be (5) agreed, that 
one capias, before the award of the exigent, hath always been 
ſtifkcient in an indictment or appeal of death, or high trea- 
fon. But it ſeems (y) doubtful whether two 'capias's were 


not required by the common law in all indictments and 


appeals of any ather felony. 
Con. 8. H. 3, 6. F. Exigent, 3. Cro, Car, 31, 2. Inſt, 665. 


6. Mader u 35. 


How- 
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$:2.113. However it is certain, that they are required in all 
indictments of any other felony, by 25. Edw. 3. ſt. 5. c. 14. 
by which it is recorded, “ That if after any man be in- 
« dicted of felony before the juſtices in their ſeſſions, to hear 
« and determine, it ſhall be commanded to the ſheriff to 
attach his body by writ or precept, which is called a ca- 
„ bias; and if the ſheriff return in the ſame writ or pre- 
« cept that the body is not found, another writ or pre- Two capias's 
& cept of capias ſhall be incontinently made, returnable at ſhall iſfue on 
„ three weeks after. And in the ſame writ or precept it 3 1 
« ſhall be compriſed, that the ſheriff ſhall cauſe to be ſeized u 
„ his chattels, and to ſafely keep them till the day of the Elfen before 
« writ or precept returned. And if the ſheriff return, that the ven 
« the body is not found, and the indiftee cometh not, the ſhall be 
« exigent ſhall be awarded, and the. chattels ſhall be forfeit, awarded. 
& as the law of the crown ordaineth. But if he come and 
« yield himſelf, or be taken by the ſheriff, or by other 
© miniſter, before the return of the ſecond capias, then the 
goods and chattels ſhall be ſaved.” 


Ld 


$e2.114. It ſeems to have been the general (a) opinion, that (a) S. P. C. 
this ſtatute extends to appeals as well as indictments, though 57. 
; f : Summary 209s 
it mention only the latter; but that it extends not to any ee 
indictment or appeal of death, though it ſpeak of felony in ment is the 


general. ſame as an 
indictment, 


upon which proceſs of outlawry lies. 1. Leonard 100. 


+ $2. 115, But it has been held, that this ſtatute does not on a e 
apply to a court of ee and terminer and gaol delivery, but to — ed 
juttices of the peace in their general and quarter ſeſſions only. 2. Hale 195. 


+ Se. 116. It ſeems alſo that an alias capias iſſued in pur- Rex v. Ven- 
ſuance of the above ſtatute is good, although it do not contain dall, 4. Term 


a command to the ſheriff to ſeize the goods of the defendant. Rep. 532. 
| | Rex v. Mor- 


ley, For. 280. 3. Keb. 126. 


Se. 117. THIRDLY, (Y) That after the ſheriff hath re- (%) F. Exig. 
turned a cepi, if he have not the body at the day, the Court 3 23, 30. 
will ni ard 1 { | ſti f 4 f F. Pro. 226. 

not award an exzgent on the uggeltion ot an eicape, un- g. Hen. 6, 6. 


icls the ſheriff will return one. 1. Hen. 5, 6. 
8. P. . (Js 


: F. Exigent 23. 32. Allize 23. 
Se. 118. FovRTHLY, That if there be ſeveral appel- 
lees, ſome of which appear, and others make default, 
thoſe who appear and plead a plea in abatement of the writ, 

or any ſuch plea in bar as goes to the whole, the ſuit (c) 90 Sum. 220. 


N 3 ſhall ** 


— 


N 
. 


_ 
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ſhall be continued againſt thoſe who make default by capias « 

only, and no exzgent ſhail iſſue till ſuch a plea or pleas ſhall y 

be determined. | | | « 

(a) F. Exig. Sed. 119. FIFTBLY, That an exigent ſhall (a) never be ws 

26, awarded to the ſheriff of any other county than that where- 1 

Default 10. in the offence is laid; and that by the (4) common law P 

97. there was no (c) neceflity of a capias to the ſheriff of any 1 

42. E. 3. 11. 

7, H. C. 2. Other county. i 

11. H. 4.72. . 

{b) F. Preceſs 4. 34. See Preamble 6. H. 6. c. 1. and 8. I. 6. c. 10. (o) Vide F. I 

Pro. I. 3-34. 155. 164. 22. E. 3. 11. 47. Edw. 3, 4. Dyer 295. 30. H. 6. :, C 

11. H. 4. 72. | 1 

But the law relating to this matter having been al- ; 

tered by ſeveral ſtatutes, I ſhall ſet forth thoſe ſtatutes in t 

particular, and endeavour to ſhew how they are to be un- c 

derſtood. c 

0 

On indict- Seck. 120. By 6. Hen. 6. c. 1. it is recited, that divers of 0 

ments of felo- the king's ſubjects by falſe practices, covin, and conſpiracy 0 
ny or treaſon a - . 1: : * 

found in the Of certain evil perſons, had been indicted in the king's 0 


king's bench, bench of divers felonies and treaſons, by ſuſpected jurors 
two capias's hired and procured to the fame by confederacy and covin 
ſhall iffue be- of the ſaid conſpirators, by force of which indictments a 
oy lee copias is awarded to the ſheriffs of the county where the 
od. taid bench is, returnable within two or four days, at which 
day if the party fo indicted come not, an exigent is award- | 
ed, whereby the goods and chattels of ſuch perſons indicted 
be forteit to the king; and therefore, to provide a remedy 1T | 
Is ORDAINED, ** That before any exigent be awarded | 
© againſt ſuch perſons indicted in the king's bench of treaſon | 
or felony, writs of capias ſhall be directed as well to the 8 
„ ſheriff or ſheriffs of the county wherein they be in— | 
« dicted, as to the ſheriff or ſheriffs of the county whereof | 
* they de named in the indictments; the ſame capras having 
the ſpace of ſix weeks at the leaſt, or longer time, by 
& the diſcretion of the ſaid juſtices, if the caſe require it, 
„ before the return of the {ame ; which writs ſo returned, 
«« the juſtices ſhall.procced in the manner as they had done 
before the ſtatute: And if any exigent be awarded or any 
% outlawry pronounced againſt ſuch perſons indicted before 
2. Hale 193. „ the return of the faid writs, the ſame ei t, fo awarded, 
« with the ontlawry thereon pronounced, ſhall be void, and 
„ holden for none.” | 


on indict. Sec. 121. By g. Hen. 6. c. 10. it is recited, That dwers 
ments in one perſons for their private revenge, and not of right, malici- 


£ornty again . f : 
offenders refid rg in another, an alias capias ſhall iTuc to take the offender, or io make 
proclamation in Yo counties before the return of the writ. 


ouſly 


before the ſaid juſtices, or commi 
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ouſly by ſubtle imagination had cauſed and procured many 
people falſely to be indicted and appealed of ſeveral trea- 
ſons, felonies, and treſpaſſes, before juſtices of the peace and 
other commiſſioners, and juſtices and others having power 
to take indictments or appeals in divers foreign counties, 
liberties, and franchiſes of England, in which the ſaid liege 
people be not. nor at any time were converſant nor dwell- 
ing; by force of which indictments and appeals, and the 
proceſſes upon them made in the ſaid counties, franchiſes, and 
liberties ſo indicted, the {aid people have been and daily be put 
in exigent and after outlawed, and thereupon their goods and 
chattels, lands and tenements forfeit, and they in great 
jeopardy of their lives, whereas the ſaid perſons ſo indicted, 
appealed, or put in exigent, or outlawed, had never knowledge 
of ſuch indictments, appeals, exigents, or outlawries; and 
therefore it is enacted, «© That upon every indictment 
© or appeal, by the which any ſubject, dwelling in other 
« counties than thoſe where ſuch indictments or appeal ſhall 
© be taken, of treaſon, felony, and treſpaſs, before the 
e juſtices of peace, or before any other, having power to 
take ſuch indictments or appcals, or other commiſſioners 
or juſtices, in any county, franchiſe, or liberty of England, 
before any exizent awarded upon any indictment or ap- 
« peal ſo taken, preſently after the firſt writ of capras re- 
„ turned, another writ of cap:as ſhall be awarded, directed 
« to the ſheriiF of the county, whereof he, who is ſo in- 
« dicted, is, or was ſuppoſed to be, converſant by the 
« ſame indictment, returnable before the ſame juſtices or 
« commiſſioners before whom he is indicted or appealed, 
* at a certain day, containing the ſpace of three months, 
« from the date of the ſaid laſt writ, where the counties be 
© holden from month to month; and where the counties 


be holden from ſix weeks to fix weeks, he ſhall have the 


* ſpace of four months, until the day of the return of the 
* ſaid writ: Ey which writ of ſecond capzas, tlie ſheriff 
* ſhall be commanded to take him which is ſo indicted or 
„ appcaled, by his body, it he can be found within his 
© bailiwick; and if he cannot be found within his baili- 
„wick, that the faid ſheriff ſhall make rROCLAMA=- 
„FIN in two counties before the return of the ſame writ, 
* that.he which is ſo indicted or appealed. ſhall appear 
e in the county, 

liberty, or franchiſe where he is indicted or appcaled (a) (a) The writ 
at the day contained in the ſaid laſt writ of capras, to an- therefore mult 
* {wer to our Lord the King, or to the party, of the felony, Mea,\te wh 
« treaſon, or treſpaſs whereof he is fo indicted or appealed. 4 to appear 
* After which ſecond writ. of ci, fo ſerved and returned, before the juſ- 
* if he which is ſo indicted or appealed come not at the tices at the 
* day of the ſame writ of captos returned, the exigent ſhall turn 8 
* be awarded againſt ſuch perſons indicted or appealed and "py 1 — 
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« eyery of them. - And if any ex!gent be awarded upon 


& any ſuch indictment or appeal againſt the form aforetaid, 
or any outlawry be upon that pronounced, as well the 
« exigent ſo awarded as the outlawry upon that pronounced, 
« and every of them, ſhall be holden for none and void; 
and that the party upon whom ſuch exigent, againſt the 
form aforeſaid, is awarded or outlawry pronounced, be not 
endangered or put to loſs of his goods or chattels, lands 
or tenements, nor of his life.“ 


See. 122. But by 8. Hen. 6. c. 10. ſ. 4. it is expreſsly 
provided, "That the above recited ſtatute, 6. Hen. 6. c. 1, 
concerning proceſs to be made before the king in his bench, 
« ſtand in force.“ 


And by 8. Hen. 6. c. 10. ſ. 5. that this preſent ſtatute ſhall 
not extend to“ indictments or appeals taken within the 
« county of Che/ter,” 


And by 8. Hen. 6. c. 10. ſ. 6. that © if any perſon ſhall 
« be indicted or appealed of felony or treaſon, and at the 
„ time of the fame felony or treaſon ſuppoſed, was con- 
« verſant within the county whereof the indictment or 


appeal makes mention, the like proceſs be made againſt 


„ ſuch perſon ſo indicted or appealed as was uſed before.“ 


Se8.123. By 10. Hen. G. c. ö. it is recited, that by the clauſe 
in the above ſtatute, ** returnable before the ſame juſtices or 
commiſtoners before whom he is indicted or appealed,” 
tome thought that the writ of capias ordained to be 
directed to the ſheriff of the county whereot he that is ſo in- 
died or appealed was ſuppoſed to be converſant by the 
ſame indictment or appeal, ſhall be returned before the 
ſame juſtices or commiſſioners, or other before whom the 
iadictment or appeal was taken, and not elſewhere, and 
therefore to defraud and make fruſtrate the ſtatutes ſued to 
remove ſuch indictments and appeals out of the hands of 
the juſtices or commiſſioners aforeſaid into the king's bench 
and elſewhere by certiorari or otherwiſe unknown to the 
party ſo indicted or appealed, and thereupon ſued the pro- 
cels uſed at the common law, before the making of the ſaid 
ſtatute, in the king's bench and elſewhere, after ſuch re- 
moval; and therefore IT 1s EXACTED, *© [hat the ſaid ſta- 
„ tute ſhall be holden and kept, and put in due execution 
« in all points; AND ALSO that if any ſuch indictments 
« taken before any juſtices of the peace, or before any 
*« other having power to take ſuch indictments or appeals, 
« or other juſtices or commutſioners in any county, tran- 
+ chilc, or liberty of Ln, all be removed before the 

| king 
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« king in his bench or elſewhere by certiorari or otherwiſe, 
« then after ſuch removing, before any exigent awarded 
« upon any ſuch indictment or appeal in the form atore- 
« ſaid taken, that preſently after the firſt writ of capias 
« upon every ſuch indictment or appeal awarded and re- 
„ turned, that another writ of capias be awarded, directed 
te to the ſheriff of the county whereof he that is ſo indicted 
« or appealed, is or was ſuppoſed to be converſant by the 
« fame indictment or appeal, returnable before the king 
in his bench at a certain day containing the ſpace of 
« three months or four, from the date of the ſaid laſt writ 
« of capias, according to the manner and form that the juſ- 
u tices of the peace and other in the ſaid firſt ſtatute con- 
« tained ought to have done before ſuch removing aſter 
« the making of the ſaid ſtatute; ANv MOREOVER to make 
« proceſs according to the effect and purport of the 
« ſaid firſt ſtatute.—And if any ſuch exigent be hereafter 
« awarded upon any ſuch indictment or appeal after ſuch 
« removing againſt the form aforeſaid, or any outlawry 
« thercon pronounced, as well the ſame exigent ſo awarded 
« as the outlawry thercupon to be pronounced, and every 
& of them, ſhall be holden for none and void, according 
« as in the faid firſt ſtatute is more fully contained.“ 


Seer. 124. It is obſervable, that it ſeems to be holden 
generally in many (a) books, that every outlawry what= (5 1. F. 4. 1. 
ever, on an indictment or appeal againſt a perſon living in ug. H. 6. 2. 
a county different from that wherein the Court ſits, is er- S. P. C. 67, 
roneous, if no ſuch capias, with a command to the ſheriff 68, 69. 
to make PROCLAMATION, as is given by 8. Hen. 6. c. 10. gave Ac 
were awarded to the theriff of the county wherein the par- 153. 
ty is ſuppoſed to be converfant, before the award of the 39. UI. 6. r. 
exigent : And there are {b) precedents wherein outlawries (5) Raſtal 304. 
in appeals, originally commenced in the king's bench, have Vide 19. H. 
been reverſed for want of ſuch a capzas. Yet it ſeems, that 6. 2. 
on the other ſide it may be probably argued, that indict- E. Error 26, 
ments of treaſon or felony, originally commenced in the e 8. 
king's bench, are expreſsly provided for by the (e) ſtatute Ges c 
of 6. Hen. 6. c. 1. which requires, & I hat a capes, having 2. Hale 193. 
© the ſpace of fix weeks or more, ſhall be awarded to the 
« ſheriff of tlie county whereof the indictee ſhall be 
« named ;” and this ſtatute is taken notice of by that of 
8. Hen. 6. c. 10. which expreſsly enacts, “ That it ſhall 
« ftand in its full force,“ and therefore cannot well be 
imagined to intend either to ſuperſede or repeal it; eſpe— 
cially, conſidering that it begins with“ juſtices of peace,“ 
and makes no expreſs mention of the king's bench : And 
it is a (4) general rule, in the conſtruction of ſtatutes, that 
where things of an interior degree are firſt mentioned, thoſe (4)z.Coke 46. 

of 


=—== -- — —V—Ti 


_ OI On > —¶ͤ —ũ 


N 


— 
— 


3 
— a a = 


= 


TR EI En Og InP" 


Mn IDES Fn — = Wi = FE. I - 45 — 
— — — - = — — 


— — — 


D —— 2 


— — — Z 


” ” __—_ © 26. I 


286 Or PROCESS or OUTLAWRY. Bk. 2. 


of a higher dignity ſhall not be included under ſubſe. 
quent general words. Allo it appears from the preamble 
at 10. Hen. 6. c. 6. that neither indictments nor appeals, 
removed into the king's bench by certiorari, were within 

the benefit of 8. Hen. 6. c. 10. before the making of that 
ſtatute, which cxpreſsly provides for indictments and ap- 


peals {» removed ; and there ſeems at leaſt as good reaſon, 


that indictments and a; ppeals originally commenced in the 
King's bench ſhall not be taken to be within the benefit of 
it. Jo which may be added, that it feems to have been 
admitted in THE YEAR-B00Kk of (a) 31. Hen. 6. that an 
appeal. originally commenced in the king's bench, is with— 
in thc equity of 6. Hen. 6. c. 1. and that an outlawry 
thereon is erroncous, if there were no capias containing the 
ſpace of fix weeks directed to the ſheriff of the county 
. whereof the appellee is named, as that ſtatute requires; by 
winch it ſeems to be implied, chat fuch an appeal is not within 
the 8. Hen. 6. c. 10. but the 0. Hen. 6. c. 1. and that the 
ſamse is ſtill in force. 


(a) 31. Hen 6. 
11. 


ä | x 
Sc. 125. It ſeems to have been (+) agreed, that by force 


(3) S. P. C. or theſe itatntes, a capias ſhall be awarded into a counTY 
8 | rFALATINE, where the defendant is named of any place in 
— es ſuch county, in any indictment or appeal. And it feems, 
2. Hale 196, that ſuch capias ſhalt be directed to, and returned by Tas 
197. (c) CHANCELLOR of ſuch county. And it hath been (4) 
19. . 6.2. ſaid, that if he 925 not return it, the exi ent may be award- 
* ae ed, as well as if he had returned it; becauſe the Court 
B. Cin. Port, cannot compel him to return it; and the Proſecution 

might be unreatonably delayed, if the proccedings were to 
Se vide 3. Il. be Atayed till he ſhould return it. But (e) Staundforde 
33 makes a uœre, Whether the court of king's bench may not 


aftal 82. 
2 ml T 1 entorce a return of the writ ? 


nn. 8 
B's p. C. 68. F Pruceſs 197. B. Cinque Ports 22. (4) 31. H. 6. 11 


(e) 8. F. C. 69. Vide Cro. Car. 252, 253. 
p | | 
Sea. 126. If a defendant he expreisly named of the 
ſame county wherein he i> indicted or appealed, and ” 
alſo named under an alias diftus of another, it hath bee 
(/) acjudgye, tat there is no nced of any capras, with 
a conmand for proclamation, according to 8. Hen. 0. c. 10. 
53. becaule that which comes under tile alias difins is (g) no 
Dyer 214. Way travei! fable nor material. Alto if a defendant be named 
B.  Prixlam, 'S- of B. and late of C. there is () no nced of any capias to 
7 . ales: the ſheriff of the county whercin C. lies, bccaule it appears 
295 ; 


70. 
( S. P. C. 68. F. Preceſo 192. Crompton 152. 


(f) t. E, 4. 1. 


„ Pruccts 


that 
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that the defendant is at preſent converſant at B. But if a 
defendant be named of no certain place at preſent, but only 
late of B. and late of C. and late of D. &c. being all of them 


in counties different from that wherein the proſecution is 


commenced, a cap:as ſhall go to the ſheriff of (a) every one 


of thoſe counties. 


$4, 127. Notwithſtanding the words are expreſs, © that 
« any outlawry pronounced contrary to the directions of 


& the ſtatutes ſhall be void ;” yet it ſeems to be agreed, 


(5) that it is not to be taken to be utterly void, but only 


voidable by writ of error. 


(a) Sum. 216 
2. Hale 196. 


(2) 39. H. 6. 


B. Utl. 34. 
Error 16. 


19. H. 6. 2. F. Error 26. C. Eliz. 179. 3. Coke 59. Plowden 137. Hob. 166. 


1, Burrow 641. 


+ By the ſtatute 31. Eliz. c. 3. which ſettles the 
form of proceedings in outlawry in civil caſes, IT 18 RE- 
CITED, that for theavoiding of ſecret outlawries in actions 
perſonal againſt the queen's ſubjects having known places 
of their dwellings, by reaſon that proclamations are made 
in the county-courts, and in quarter- ſeſſions, which are 
places remote from their dwellings, and thereby they 
have not any convenient notice of ſuch ſuits againſt 
them ;” AND ENACTED, *© That in every action perſonal 
wherein any writ of exigent ſhall be awarded out of 
* any court, in or after the Term of Eaſter next coming, 
« one writ of proclamation ſhall be awarded and made out 
„of the fame court, having day of tee and return as the 
« faid writ of exigent ſhall have, directed and delivered of 
record to the ſheriff of the county where the defendant 
* at the time of the exigent ſo awarded ſhall be dwelling, 
„ which writ of proclamation ſhall contain the effect of 
the ſame action: And that the ſheriff of the county 
« unto whom any ſuch writ of proclamation ſhall be di- 
e reed, ſhall make three proclamations in this form fol- 
* lowing, and not otherwiſe , that is to ſay, one of the 
* ſame proclamations in the open county-court, and one 
other of the ſame proclamations to be made at the general 
* quarter-ſeffions of the peace, in thoſe parts where the 
party defendant at the time of the exigent awarded ſhall 

be dwelling; and one other of the ſame proclama- 
« tions to be made, one month at the leaſt before the guinto 
ce exadt. by virtue of the ſaid writ of exigent, at or near to 
* the moſt uſual door of the church or chapel of that 
* town or pariſh where the defendant ſhall be dwelling at 
* the time of the ſaid exigent fo awarded; and if the 
&* defendant ſhall be dwelling out of any pariſh, then in 


* ſuch place as aforeſaid of the pariſh, in the ſame 2 
«and 


Three procla« 
mations ſhall 
be made in 
every action 
perſonal, 
wherein any 
writ of exi- 
gent ſhall be 
awarded, &c, 
31. Eliz. c. 9. 
Goldſb. 128. 


1. Hen. 5. c. 5. 
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& and next adjoining to the place of the defendant's dwell- 
ing; and upon a Sunday immediately after divine 
* ſervice and ſermon, if” any ſermon there be; and if 
* no ſermon there be, then © forthwith after divine ſer— 
vice: And that all outlawries had and pronounced 
after the end of the next Eaſter Term, and no writs of 
proclamations awarded and returned, according to the 
* form of this ſtatute, ſhall be utterly void and of none 
Urlawry Br. „ effect; and that the officer, in whoſe office ſuch writ; 
3+ of exigent and proclamation ſhall be made, ſhall and 
& may take ſuch fees as- by the ſtatute 6. Hen. 8. c. 4. is 
limited and appointed in that behalf, and no greater fees 
in any wiſe : and that the ſheriff for making of the pro- 
* clamation, at or near to the church or chapel door, as 
is atoteſaid, thall have twelve-pence.“ 


La 


Lag 


A proclama- + And by the ſtatute 4. & 5. William & Mary, c. 22. ſ. 4. 
tion at the 1 1s RECITED, * that whereas it is agreeable to juſtice, 
ere that proceedings to outlawries in cr/17al cauſes ſhould 
mibal caſes to be as public and notorious as in civil cauſes, becaule 
be delivered the conſequences to perſons outlawed in criminal cauſes 
three months are more f and dangerous to them and their poſterities, 
betore return. than in any other cauſes; AND ENACTED, «That upon the 
ijſſuing of any exigent out of any of their majeſties courts, 
& againit any perſon or perſons for any criminal matter, 
before judgment or conviction, there ſhall alſo iflue a 
«« writ of proc'amation bearing the fame % and return to 
<« the ſheriff or ſheriffs of the county, city, or town cor- 
« poratc, where the perſon or perſons in the record of the 
„ faid proceedings is or are mentioned to be or inhabit, 
* according to the form of the ſtatute 31. Eliz. c. 3. which 
e writ of proclamation ſhall be delivered to the ſaid ſheriff or 

« fſheriffs three months before the return of the ſame.” 


And upon theſe ſtatutes the following points haye been 


adjudged: 
Rex . Bars. + FirsT, That a capias cum proclamatione commanding the 
Tington, priſoner © 10 appear before the juſtices at the return of the 
3. Term Rep. é writ,” is erroneous, for it ought to command him to 
3 ven. Tender himſelf to the ſheriff on or beiore the day when 
EX VD. cn- 


dall, 4. Term he was exacted, /o that the ſheriff might have his body before 
Rep. $21, the juſtices on the return. 


Reynolds v. + SECONDLY, That the capias utlagatum and the ſheriff's 


"po return to it muſt be ſiled with the clerk of the eien. 
3. Term Rep. 

78. . . * . . 
25 + Turin px. That it is ſufficient if it appear on the record 
that the writ 97 prociamacion was delivered to the _ 
three 


Rex T. Ven- 
dall, 4. Term 
Rep. 521. 
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that is not required in other records. 


three months before the return of it, although it be not | 
ſo expreſsly alledged. | | | | 


+ FouRTHLY, That in an outlawry after conviction for zyilkes' cafe 
. . * . . 3 
a miſdemeanor in publiſhing a libel, no proclamation is 4. Burr. 2559. 
neceſſary either by the common law or by the above ſta- Barrington's 
tutes : and it ſeems to be the ſame on an outlawry after _— Term 
conviction in felony. r abs 


+ F IPTHLY, That in the deſcription of the county Rexv. Wilkes, 
court at which an outlaw is exacted, after the words _ Burr. 2 564. 
e at my county court” ſhould be added the name of the and the autho- 
county; and that after the worde“ held” ſhould be rities there 
added © for the county of, &c.” naming the county for eite. 
which the court was held; and therefore where ina record of 
outlawry in Middleſex, the ſheriff ſtated © at my county 
court,“ without ſaying of Middleſenx,“ and that it 
was © held at the houſe, &c.“ without adding the words 
* for the county of Middleſex” after the word © held,” the 
outlawry was reverſed : but in a later caſe (+), on an (i) Rex v. 


. eee . Barrington, 
outlawry for felony, where this objection was taken, viz. , Term Rep, 


that in the ſheriff's return to the capias cum proclamatione, it 500. 

was only ſaid “ in my county court” without adding the 

name of the county, or ſhewing that the place where it was 

held was in the county, it ſeems to be doubted whether in 

any return made by a ſheriff any technical form of words 8 

is neceſſary. This objection has however prevailed in a — wy oY 
great variety of cafes : and in caſes of outlawry the moſt 5. Term Rep. 
ſcrupulous exactneſs is ftill required. 204. 


+ SixTHLY, That the fheriff muſt ſtate in his return Rexv.Almon, 
to the writ of cæigent the day and year of each exaction; 5: Ferm Rep, 
and therefore if ſuch a return ſtate that on ſuch a day 
„in the thirtieth year of the reign, &c.“ he exacted the 
defendant a third time; that afterwards on ſuch a day (omit- 
ting the year) he exacted him a fourth time; and that af- 
terwards on ſuch a day © in the thirtieth year aforeſaid' he 2. Roll. Abr, 
exacted him a fifth time, the outlawry is erroncous ; for in 522: . 

a record of outlawry it is neceſſary to ſtate the vear of the 27 Hale, 23. 


; g | ? Croſſes' cafe 
king's reign in which every exaction happened; though Hardres 6, ; 


+ SEVENTHLY, That if the writ af capias cum pro- Rex v. Bar- þ 
tlamatione command the ſheriff to take the defendant “ and rington, 8 
„have his body before the juſtices at the general ſeſ- 3. Term Rep, 1 
* tions of the peace next after the firſt of February next 99 il 
* enſuing, &c. at which ſaid general ſeſſions of the peace il 

„ holden for the county aforeſaid, 7% wt on Monday the | | 
* twenty-fifth day of February, &c.;“ and it ea — | 
| heriſt's 


2 
* 
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ſheriff's return to the ex:igi ſacias that the defendant was a fifth 
time exacted on the twenty-firſt day of February in the 
ſame year, the outlawry thereon is erroneous, for he has 
a day given in court after the outlawry pronounced, 


Rex v. Ven- + E1GHTHLY, That a capias cum proclamatione requiring 

dall, 4. Term the ſneriff to proclaim the party “ in open court, in the 

Rep. 521 * ſheriff'scounty,” without ſaying “county court,” is good; 
and that in his return to this writ he need not alledge that 
the perſons proclaimed . did not appear and render them- 
« ſelves”; but that in his return to the exigent this muſt 
be alledged. | | 


Rex v. Yen- + NINTHLY, That the names of the coroners need not 


dall, 4. Term be ſubſcribed to the judgment of outlawry ; for it is ſuf- 
Rep. 521. ficient if it appear that the judgment was given by them. 


Se Tens 7 TEnTHLY, That it need not appear that the writs of 
dall, 4. Term capias or exigent were ſealed by the juſtices of yer and terminer. 
Rep. 521. 


Rex v. Wilkes 
4. Burr. 2 560. 


+ ELEVENTHLY, That where the exigent is directed to 
a ſheriff conſiſting of two perſons, as in the county of Mid- 
dleſex, ſaying in the return that the defendant was exacted 
at my county court, &c.“ it is good. 


; + TwELFTHLY, That if the ſheriff's return ſtate the place 
Rex v.Wilkes where the county-court was held in the firſt exaction, be 
4. Burr. 2560. : : | - . cc 
may, in the ſecond, third, fourth and fifth exaction, ſay “ at 
my court held at the ſame place, &c.“ 


| + THIRTEENTHLY, It ſeems alſo, that the ſecond capias 
Rex v. Davis, iſſued in purſuance of the 8. Hen. 6. c. 10. muſt have three 
2. Burr. 639. or four months between the tee and the return, according to 
the direction of that ſtatute ; and that if it appear by the 
record that this writ had only fifteen days between its te/te 

and return, the outlawry is erroneous. RE 


+ FouRTEENTHLY, It ſeems alſo, that if a capias cum 
proclamatione, iſſued according to the ſtatute 31. Eliz. c. 3. be 
teſted and returned on the ſame day, the outlawry is erroneous, 


ker. v. Davis, 
1. Burr. 640. 


As to THE THIRD POINT, v/2. What is particularly re- 
quired in the award of proceſs of outlawry againſt THz 
PRINCIPAL and THE ACCESSARY. 


Sect. 1 28. It is recited by the ſtatute of Weſtminſter the firſt, 

c. 14. ** That it had been uſed in ſome counties to outlaw 
perſons being appealed of commandment, force, aid, or re- 
ccipty 
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ceipt, within the ſame time that he which is appealed for 
the deed is outlawed :” And thereupon it is provided, 
« That none be outlawed upon appeal of commandment, 
force, aid, or receipt, unleſs he that is appealed of the 
& deed be attainted; ſo that one like law be uſed therein 
„ through the realm: nevertheleſs he that will ſo appeal, 
„ ſhall not, by reaſon of this, intermit or leave off to com- 
© mence his appeal to the next county againſt them, no 
more than againſt their principals which be appealed of 
the deed, but their exigent ſhall remain, until ſuch as be 
« appealed of the deed be attainted by outlawry or other- 
« wile.” 


In the conſtruction of this ſtatute the following particu- 
lars ſeem moſt remarkable : 

$22. 129. FirsT, That it ſeems to be (a) agreed, that 1 _ 
it extends as well to indictments as to appeals, not only be- 2, Inſt. 183. 
cauſe the word (6) ©& appeal” in the ſtatute may, in a large S. P. C. 46.69. 
ſenſe, be taken for an accuſation in general, but becauſe in- (% 3 e* 
dictments are certainly as much within the reaſon of the ſta- doh ” Hay 
tute as appeals; and the common law, for the (c) ſettling () Bract. 
whereof this ſtatute was made, did (4) not make any diſ- 127, 128. 
tinction in this reſpe& between appeals and indictments. - _ 35 

»Inſt. 183, 

Sect. 130. SECONDLY, That it ſeems alſo to be (e) (e 43. x... 
agreed, that wherever ſome of the defendants are expreſsly ry, 18. 44. 
charged as principals, and others as acceſſaries, before the 44. Aſſize 16. 
award of this exigent, the outlawry thereon of thoſe charged 1 43. 
as acceſſaries, cannot be but traverſable ; becauſe it appears 9 1 
upon the record, that the exigent iſſued contrary to the 2. Inſt, 183. 
directions of the ſtatute. But if ſeveral be outlawed on a S. P. C. 46. 
writ of appeal, which ( / ) chargeth them all alike, without 79- 148. 
any diſtinction, I (g) ſee not how any advantage can be = -— xy A 
taken of the e's not having purſued the ſtatute, & 5 ; 5 2 
fince it appears not but that he might have charged them 44. Afſze 16. 


all as principals. B. Appeal 7. 
79- 
B. Hale Exigent 44. F. Forfciture 14. 


S:4. 131. Turk, That it is holden both by (5) (5) S. P. C. 
Staundforde, (i) Coke, and (4) Hale, that if an appellant ©) 2 In 0.183 


take out the exigent at the ſame time againſt all the defen- (5) Sum; 210. 


dants, he muſt, when they appear, count againſt them all 2. Hale 200. 
as principals, and ſhall be concluded to count againſt ſome The principal 


as principals, and others as acceſſaries, becauſe he has taken authorities in 
the old books 


out ſuch proceſs againſt them which is erroneous, where all the nie. 
are not principals, But granting that an exigent taken out tenancè of this 
opinion ſeem 
to be 7, H. 4. 27. F. Corone 80. 20. E 3. 7. 
at 
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at the ſame time againſt all the defendants, appear to have 
been erroneous, when by the declaration 1t appears that 
ſome of the defendants are accuſed only as acceſſaries, and 
therefore ought not to have had an exigent awarded againſt 
them, till the principal had been attainted ; yet ſceing this 
is only an error in the proceſs to bring in the defendant, 
and all ſuch errors are falved by an appearance, as the lay 
ſeems to be now ſettled, and hath been more fully ſhewn, 
ſections 107, &c. | 


(a) See It ſeems (a) queſtionable at this day, whether an appel- 
45. AIIZC as. Jant may not be at liberty to declare as he pleaſes againſt de- 
eee tendants appearing on ſuch an exigent * However it is cer- 
. ap- tainly ſafeſt (/) and mott adviſeable for an appellant, when 
pcaled as ac- he comes to the exigent, to ſhew which of the defendants he 
ec{farics, and jntends to charge as principals, and which of them acceſſa- 
pee ras > ries, and to take out the exigent againſt the former only, and 
fill proceeded à capids againſt the others. 


againſt as ac- ; 
ceſſaries. Sce alſo 43. E. 3. 14.18. 35. 44. Aſſixe 16. B, Appcal 7. B. Exigent 44. 
F. Forfeiture 14. (0) B. Appeal 107. 20. E. 3. 7. 


Rex v. Ven- But it hath been determined, that if ane eigent be awarded 
dall, 4. Term againſt the principal and acceſſary together, it is error only as 
Rep. 521. 

| to the acceſſary. | 


(0) 2. Inſti- Sect. 132. FoveTnLY, That it ſeems the better (e) opi- 
tute 183. nion, that where there are more than one principal, the exi- 


8 H. H. P. C. gent ought not to iſſue till all of them are attainted. 
24+ 


2. Hale 200, 291, Plowden 29. duditatur 7. Hen. 4. pl. 36. B. Appeal 22. contra, 
F. Exigent” 4, 
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CHAPTER THE TWENTY-EIGHTH. 


Or ARRAIGNMENT 
In G EN E KA LE 


AVING ſhewn in what manner a perſon under a cri- 

minal accuſation is to be brought into court; I ſhall, in 

the next place, endeavour to ſhew in what manner he is to be 
arraigned or put upon his trial. | 


And this I ſhall conſider, 


2. Hale 216 
to 222. 
4. Comm. 317 


1, As it relates to all criminals in general ; 


2. As it relates to PRINCIPAL and ACCESSARIES in par- 
ticular. | 


As to the Arraignment of all criminals in general, 


Having already ſhewn in the twenty-fifth (a) chapter, (a) Sect. 13. 
that regularly the Court will not arraign a man upon an 
indifment while an appeal for the ſame crime is depending 
againſt him (1); 


(1) The Court is not peremptorily bound to ſuſpend the arraignment upon the in- 
dictment, but will exercile its difcretion according to the circumſtances of the caſe, 
4 Coke 45. b. 47. and by the ſtatute of 3. Hen. 7. c. 1. the juſtices are ordered to 
proceed to try the priſoner upon an indiftment of murder or manſlaughter, although 
the year limited for the appeal is not expired. | 


I ſhall here conſider only the following particulars : 
1. In what manner a criminal is to be arraigned, 
2. Whether the omiſſion of it will be error. 


3- Where a perſon ſhall be arraigned upon ſeveral appeals 
or indictments. 


As to the firſt particular, viz. In what manner a criminal 
15 to be arraigned ; I ſhall obſerve, 


Se. 1. FiRsT, That every perſon at the time of his ar- 
raignment, ought to be uſed with all the (5) humanity and ( 3-Inft. 34. 


gentleneſs which is conſiſtent with the nature of the thing, — 15 
Vol. IV. 0 and Bi 
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and under no other terror or uneaſineſs than what proceeds 

from a ſenſe of his guilt, and the misfortune of his preſent 
circumſtances; and therefore ought not to be brought to 

(a) Brafton the bar in a contumelious manner; as with his (4) hands 
137. p. 3. tied together, or any other mark of ignominy and mA" . 
Britton 14 17. nor even with fetters on (4) his feet, unleſs there be ſome 
Fleta, I. 1. danger of a reſcous or eſcape. It ſeems indeed to have been 
(4) Bra gon bolden by (e) ſqme, that this 1s a particular privilege of per- 
26A ſons in holy orders ; but it feems the (4) better opinion, 
3. Inſt. 34.35. that the law makes no diſtinction in this reſpect between 


Summary 212. them and laymen (2). | | 

2. Hale 219. 

Kelynge 10. (c) F. Cor. 432. S. P. C. 133. (4) 3. Inft. 14, 35. Summary 213. 
2, Inft.z15. Britton 14. 17. Bracton 137. S. P.C.133. Kelynge 10. 8. Mod, 83. 


(2) In Layer's caſe, A. D. 1722, a difference was taken between the time of ar. 
raignment and the time of trial; and accordingly the priſoner ſtood at the bar in chains 
during the time of his arraignment. 6. State Trials 230. 4. Comm. 322. 8. Mod. 83. 


Se. 2. SECONDLY, That there is no neceſſity that a 
(%) Agreed by priſoner at the time of his arraignment hold up his hand at 
ali the judges the bar, or be commanded ſo to do; for this is (e) only a 
rib og ceremony tor making known the perſon of the offender to 
mt the Court; and it he anſwer that he is the ſame perſon, it 
Raymond 408. is all one (3). 


(3) This ceremony of hoiding up the hand is not required in the caſe of a peer. 
4. Stage Trials 211. 508. | 


Se.” 2. THIRDLY, That on every indictment the ar- 
raignment mult be in Engliſb, by virtue of 37. Edw. 3. c. 15, 
by which it is enacted, “ That all pleas which ſhall be 
<« pleaded in any courts whaſoever, before any of the king's 
& juſtices whatſoever, or in his other places, or before any 
* of his other miniſters whatſoeyer, or in the courts and 
te places of any other lords whatſoever, within the realm, 
„ ſhall be pleaded, ſhewed, defended, anſwered, debated, 
and judged in the Englich tongue, and entered and inrolled 
in Lats. : 


But it ſeems to have been always taken, that appeals are 

not within this ſtatute, but that they are to be arraigned, 
(Yi Sid. 324. 40d the plea of the defendant to be read, in () French, in 
2. joues 20. the ſame manner as anciently. And thus I have often 
C. Eliz. 69, knawn it done in my own (g) experience; but upon what 
7 San den reaton this difference between appeals and all other proſccu- 
40 2 Smith tions is grounded, 1 have never heard. 
and bowen, | ; 
Mich J. Ann. and that of . and Charton, Trin. 1:, Ann, 10, Moſern 86. 
gad that of Reeve and Trundat, Pa 3. Geo. 1. | 


4 Now 


SS a es CDS eoen.. SR 
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+ Now by 4. Geo. 2. c. 26. explained by 6. Geo. 2. c. 6. 
and 14. 3 whatſoever in any courts of juſtice 
« jn England, and in the court of exchequer in Scotland. which 
©« concern the law and adminiſtration of juſtice, ſhall be in 
© the Engliſh tongue and language only, and not in Latin or 
« French, or any other tongue or language whatſoever.” 


Sef?. 4. FOURTHLY, (a) That an appeal in the king's (a) 2. Jones 
bench ought to be arraigned on THE PLEA-SIDE, unleſs it 2 
come in by certiorari, in which caſe it is ſaid, that it ought to „ 
be arraigned on THE CROWN-$SIDE. | 8 


Sea. 5. Firrurx, That where a writ of appeal is abated, 
the priſoner ſhall not (6) be arraigned on the count at the (% Style 7. 
ſuit of the party, becauſe the count depends upon the writ, 
and that being 7 all (c) falls to the ground. Yet (c) B. App. 44. 
it ſeems certain, that if the writ were good, the appellee may 4. H. 6. 16. 


in many caſes be arraigned at the ſuit of the king upon the 8 * 


count, as hath been more fully thewn, chapter twenty- () Scction 6 


three (+). to 14. 


As to the ſecond particular, viz. Whether the omiſſion 
of an arraignment will be error. 


Sect. 6. It is ſaid in the third (d) Modern Report, that an /d) 3. Mod. 
attainder of high treaſon was reverſed for this and other errors. 265. 
Neither do I find any precedent of an attainder in Coke's we 16g BIO 
Entries, on an indictment of /e) treaſon or (7) felony, in 218. 8 
which it is not expreſſed either in theſe words, “ ad barram (+) Co. Ent. 
Hic ductus in proprid per ſond ſud committitur mareſchallo, &c. 359, 361. 
« of flatim de premiſſis,” in caſe of felony, or © de altis pro- Co. Ent. 
* ditionibus,” in cate of high treaſon, ** ei ſuperius impoſitts 355.1 33H 3. 
6« x * . "* „ 7256. 358. 360. 
allocutus qualiter ſe velit inde acquictare dicit, &c.“ or in 
words (g) tantamount : and therefore it is certainly ſafeſt (g) Raſtal 42. 
to expreſs it in every record of ſuch atiainder, where the party 
appears and is condemned, whether upon confeſſion or ver- G) Co. Ent. 
dict, or ſtanding mute, &c. Yet I find it wholly omitted 53 ta 68. 
, = X 7.5 (:) Raftal 47 
in every attainder upon an (7) appeal in Coke's Entries, and , 3 
much oftener (i) omitted than expreſied (4) in ſuch attain- (6) Rafal 42. 
ders in Raſtal. $3» 


As to the third particular, viz. Where a perſon {hall be 
arraigned upon ſeveral appeals or indictments. 


Sef?. 7. It ſeems, that by the common law, if a man be 
appealed of divers robberies at the ſuit of divers perſons, he (7) 4. E. 4. 11. 
may be ſeverally (J) arraigned on each appeal, and then Summary 212. 
ſeverally tried on each, that each appellant may be equally 8, ak = Wh 
intitled to the reſtitution of his goods, upon the conviction e eee 26, 


of the appellce. 27. 
Oz And 


— —— — — — =o 8 — 
2„FßFFFC ü. ——— 


EEE IE PATTIE AT IO DRE — ̃ —— 


135 
an 
ml 
1 
1 
Ri 
" 
19 
\ 
{ 
i | 
8 
1 
\ 
MA 
II. 
1 
br 
* 
1 
\ 
1 
1 
1 
9 
"m8 
nk 
} 
1 
"of 
UN 
ol 
i" 
bl 
1 
LY 
" 
1 
i 1 
"F 
f : 
4 
_ 
| 
1 
" 


ü Lt = = 


| 
| 
| 


299 Or ARRAIGNMENT in GENERAL. k. 2 


| And in like manner at this day a perſon charged with 
(a) S.P.C.66. ſeveral (a) indictments of robbery at the proſecution of ſeve- 
dun mary212. ral perſons, may be ſeverally arraigned and tried on each 
2. licle 220. jndictment; becauſe the proſecutor, ſince the ſtatute of 
21. Hen. 8. c. 11. is intitled to a reſtitution of his goods up- 
on a conviction of ſuch an indictment, in the ſame manner 

as the plaintiff is upon a conviction 1n an appeal, 


(:)S.P.C.66. And it is holden both by (b) Staundforde and (e) Hale, 
(c) Summary that even a perſon attainted of robbery at the ſuit of one 
212. 258, perſon, may be arraigned and tried at the ſuit of another, if 
ſuch ſuit were commenced before the attainder: But quære; 
for of the authorities cited for the maintenance of this opi- 
(4) F. Cor. nion, two (a) ſeem to be directly againſt it; and the (e) other, 
372. which ſeems moſt to the point, does not come up to it. 


7. H. 4. 31. 

Ab. F. Cor. 81. (e) 4. Edw. 4. 11. Ab. F. Corone 26, 27. See 44. E. 4. 44. 
Ab. F. Co. 95. See alſo c. 23. f. 53. and the chapter concerning the plea of Autte- 
foits Convict and Attaint. 


(08. P. C. 66. $28.8. It is made a quære by / f) Staundforde, whether a 
| priſoner before his attainder ſhall anſwer to divers appeals of 
death or rape, in the ſame manner as in caſe of robbery ? 
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CHAPTER THE TWENTY-NINTH. 


OF THE 


PRINCIPAL and ACCESSARY. 


AND now I am in the ſecond place to confider the na- 1. Hale e. 55 


ture of ARRAIGNMENT, fo far as it particularly relates and 56. 
4. Com. c. 3. 


RINCIPALS and ACCESSARIES. 
r Foſter Diſc. 3. 


For the better underſtanding whereof, it may not be im- 
proper to conſider, | 


1. In what cafes, in judgment of law, a man ſhall be ſaid 
to be a principal, and in what caſes he ſhall be ſaid to be an 


acceſſary. 


* Where he ſhall be adjudged an acceſſary before the 
fad 8 


3. Where an acceſlary after the fact. 


Sect. 1. Arp FiRs᷑r, For the better underſtanding in 
what caſes a man ſhall be ſaid to be à principal, and in what 
an acceſſary, having premiſed, that where a felony is com- 


92 in- (a) Sum. 219. 
mitted by divers perſons, the (a) ſame man may be a prin- Ling. 3 


cipal and acceſſary in it, and ſo charged in the (5) ſame in- Keilway vs. 


dictment or appeal; as where A. commands B. to kill C. F. Corone 80. 
and afterwards actually joins with him in the fact: And (5) 7. H. 4. 
having alſo farther premiſed, that it is agreed by all the oe 
books, that the man may be an acceſlary after the fact, by, Sigg 8 
(c) receiving one who was an acceſſary before, as well as by (y Lamb. b. a. 
receiving a principal; and that there ſeems to be the fame c. 7. f. 291. 


(4) reaſon, that a man may be an acceflary before the fact, 26. 8 52. 
s Torone 


by procuring another to be in ſuch manner an acceſſary to — 
the principal: F. Corone 


196. 
Crompton 42. S. P. C. 43. (4) See the books above cited, and Summary 219. 


O 3 I ſhall 
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I ſhall endeavour to ſhew, 


1. In what offences there can be no acceſſaries, but all | 


muſt be principals, if any way guilty. 


2. Where thoſe who only abet a fact, ſhall be eſteemed as 
much principals in it as thoſe who actually do it. 


3. Where thoſe who are actually abſent when a fact is 
committed may be eſteemed principals in it. 


4. Where one ſhall be adjudged a principal in an offence 
againſt a ſtatute. 


5. Whether the offence of an acceſſary can ever riſe higher 
than that of the principal. | 


As to the firſt particular, viz. In what offences here 
can be no acceſlaries, but all muſt be principals, it any way 
guilty. | 


Foſter 341. Se. 1. It ſeems to have been always an uncontroverted 
(4) 3. Inſt. zo, maxim, that there can be no acceſſaries in (a) high treaſon, 
21. 138. ; : 

Daliſon 16. 155 (6) treſpe/s 

Summary215, : DB ; 

1. Hale 613. 12. Coke 81, 82. 2. Inſt. 183. B. Treaſon 19. 3. H. 7. 10. 
F. Corone 55. 19. H. 6. 47. 8. P. C. 3. 40. B. Cor. 135. Dalton c. 108. 
Crompton 42. Coke Lit. 57. () 12. Coke 81, 82. 2. Inſt. 183. B. Rape z. 


Coke Litt. 57. 1. Hale 613. 


Alſo it ſeems to have been always agreed, tliat whatſoever 

will make a man an acceſſary before in felony, will make 
() 19. H. 6. him a principal in (e) high treaſon and treſpaſs; as (4) 
1 1 battery, (e) riot, rout, (7) forcible entry, and even in 
>. Treaſon g. . 
F. Corone 3. (g) forgery and (5) * larceny. And therefore, where- 
3. Inſt. 128. ever a man commands another to commit a treſpaſs, who 
(4/38. Afﬀize. afterwards commits it in purſuance of ſuch coinmand, he 
Keilway 55. (i) ſeems by neceſſary conſequence to be as guilty of it, as 
3 Co. Lit, if he had done it himſelf. From whence it follows, that 
(/) B. r. c. 64. being, in judgment of law, a principal offender, he may be 
23. 
Co. Litt. 357. F. Gard. 99. (g) Moor 666. 1. Siderfin 312. (5) C. Eliz. 750. 
2. Inſt. 183. 12. Coke 81. eee 223. 1. Hale 616. (7) Moor 787. 
Summary 217. Plowden 475. Vide infra ſection 7. F. Cor. 314. 433. 8. P. C. 
41. Qu. Moor $53. | 
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tried and found (a) guilty before any trial of the rſon (a) B. Treſ. 
who actually did the 1260 On ). : | * . 


1. Levinz 124. 
29. Aſſize 59. F. Aſſize 291. Con. 27. Aſſize 4, Qu. Vaugh. 115, 116. 


(1) This rule requires diftinftion. In that ſpecies of treaſon touching the death 
of the king, &c. every acceſ/erial agency is, independently and in its own nature, a 
complete overt act of compaſſing; and renders the offender guilty, though the fact 
ſelf ſhould never be attempted, But in every other ſpecies ot treaſon, the acceſſorial 
offence is of a der: cative kind; ſome ad muſt be done, to which adt the offender 
muſt be acceſſary, and out of which his guilt muſt ſpring, before he can be converted, 
by this rule of law, into a principal 2 It ſcems therefore, that although in 
the event of the proſceution ſuch 2a offender may be conſidered as a principal, yet 
in his progreſs towards conviction he ought, from a principle of natural juſtice, to be 
conſidered merely as in ihe nature of an accefary, before or after the fact; as if un- 
der ſuch a conſideration he were tiied before the perſon who a&ually did the fact, the 
abſurdity might follow, that the acceſforial agent may be convicted, and the prin- 
cipal who did the act, and on whoſe guilt the offence of the acceſſary muſt alone de- 
pend, may be acquitted. Foſter 341 to 347. and 1. Hale 613. 2. Hale 223. 


Se. 3. It was formerly a (3) queſtion, whether the (% Dyer 296. 
ſame receipt of an offender, which will make the receiver 12. Coke 81, 
an acceſſary after the fact in the caſe of felony, will make . 138. 
him a principal in high treaſon, as it ſeems to be (c) ſet- Dalt. c. 89. 
tled at this day that it will? For if it ſhould be adjudged 108. 

a miſpriſion only, as (4) ſome have contended, a man Crompton 42. 
would be ſubject to a leſs puniſhment for receiving a trai- 3. p. & 2" 
tor than for receiving a felon ; for he who receives a fe- (;) rt 5. 
lon is certainly liable to judgment of death, as being an 3. Inft. 238. 
acceſſary to the felony, but he who receives a traitor would Dalton c. 108. 
be liable only to fine and impriſonment, as being guilty of a __ 3 
miſpriſion only. | 3 


| ſ. 3, 4. 
8. P. C. 3. B. Treaſon 19. B. Corone 135. (4) Dyer 296. 21. 


Fe. 4. It ſeems (e) agreed, that whoſoever agrees to a (e) C. Elis. 
treſpaſs on lands or goods done to his uſe, thereby becomes ag 
a principal in it; but that no one can become a principal 3; Pigeif. 55. 
in a treſpaſs on the perſon of a man by any ſuch agreement. B̃. Eje&.Cuſ. 
Alſo it ſeems (f) agreed, that no one ſhall be adjudged a todie 8. 
rincipal in any common treſpaſs, or inferior crime of the B. * 256. 
fe nature, for barely receiving, comforting, and conceal- 2 a; 
ing the offender, though he know him to have been guilty, F. Gard. 8g. 
and that there is a warrant out againſt him, which by rea- (/ Poph. 134. 
ton of ſuch concealment cannot be executed. And if he 2. R. Abr. 73. 
cannot be puniſhed as a principal, it is certain that he can- 
not be puniſhed as an acceſſary; becauſe in ſuch offences, 
all who are puniſhed as partakers of the guilt of him who 
did the fact, muſt be puniſhed as pripcipals in it, or not at all. 
Yet if a man knowing that there is a Warrant againſt ſuch 
O 4  effzncer, 
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(a) 2. K. Ab. offender, adviſe and perſuade him to abſent himſelf, (a) 
T5" perhaps he may be indictable for a contempt of the law in 
hindering the due courſe of juſtice. 


x Se. 5. It is certain, that in (6) petit treaſon, and 
(4) Daliſ. 16. alſo in ſuch felony as ſhall have (c) judgment of death, 
5. Inſt. 20, there may be e both before and after the fact, who 
. 42. Muſt be proceeded againſt as ſuch, and not as principals, 
S. P. C. 40. as ſhall be more fully ſhewn in the following part of this 


2 1 at chapter. 
3 Coke 81, 82. C. Eliz. 750, 2. Inſt. 183. 


(d) See the Alſo it ſeems, (d) that there may be acceſſaries before the 
citations to fact in mayhem, but that the appellant hath his (e) election 
the next let- to proceed againſt them either as principals, or as acceſſa- 
_ But I find it no where holden, that there can b 

Con. B. Ap- TIES (7). Bu e holden, can be 
gout 154. acceſſaries in mayhem after tlie fact. 


e) SUP. c. 23. | 
1. 19. 22. Aﬀize 82. F. Corone 11. 182. 215. 221. Con. 40. Aſſize 1. B. Ap- 
peal 71. 154. Y Sup. ſ. 4. 1. Hale 613. 


17) S. P. C. $247, 6. I do not find it agreed, (g) whether there can be 
44. any acceſſarics in premunre ? | 


Dalton c. 108. 
B. Præmunire 4. 6. Plowden 697. 1. Hale 13. 


As to the ſecond particular, viz. Where thoſe who only 
abet a fact ſhall be eſteemed as much principals in it as thoſe 
who actually do it. ; 


% Plowden Sef?. 7. It ſeems to have been (+) anciently the more 
99- prevailing opinion, that thoſe only were to be adjudged 
3 3% principals in felony who actually did the fact; as in mur- 
Ailize 8. & der, thoſe only who gave the mortal blow; in rape, thoſe 
25. only who actually raviſhed the party, &c. and that thoſe in 
B. Corone 11. the company who were only preſent and abetted and en- 
40. Edu. 3. couraged the doing it, were to be eſteemed acceſſaries; or at 
S.P.C.z3, moſt principals in the (i) ſecond degree only. 


14. Edw. 3. 38. Sce Bract. b. 3. c. 12. ſ. 10, 11. 13. C. 19. f. 11. C. 21. ſ. 8. 
10, 11. Lamb. b. 2. c. 7. f. 283. Statute of Weſtminſter 1. c. 14. Con. F. Cor. 
433. () Plowden 97. Foſter 347. | 


(4) 11. H. 4. But I take it to be ſettled at this day, that all thoſe who 

() aſſemble themſelves together with a felonious intent, 
. . 86. | 

ay . App*ai 32. Moor 53. 9. Coke 67. Kelynge 47. Plowden 98. 4. Coke 

42. See the caſes cited ro the other parts of this and the next ſection, and BK. 2. c. 31. 

1. 31. c. 32. f. 3. and c. 41.1. 6. 
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the execution whereof cauſes either the felony intended, or 

any other to be committed, or with an intent to commit 

a (a) treſpals, the execution whereof cauſes a felony to be (4) 3 e. 
committed, and continuing together abetting one another mary 16 
till they have actually put their deſign in execution; and 15. . 
allo all thoſe who are () preſent when a felony is com- F. Corone 60. 
mitted, and abet the doing of it; as by holding the (c) par- 314.3 50. 433 
ty while another ſtrikes him, or by (4) delivering a wea- * 8 
pon to him that ſtrikes, or by moving (e) him to ſtrike, K cite, eg 
are principals in the higheſt (F) degree, in reſpect of ſuch Neiynge 47. 
abetment, as much as the perſon who does the fact, which Sz!keld 334. 
in judgment of law is as (g) much the act of them all, as . 7 _ - 
if they had all actually done it; (+) and if there were malice 8 8 2 
in the abettor, and none in the perſon who ſtruck the par- Moor 53. 

ty, it will be murder as to the abettor, and mantlaughter 2. Inttitute 


only as to the other. 182. 
3. Inſtitute 


138. 59. 

B. Appeal 19, 132. B. Cor. 19. 167.188. S. P. C. 40. 44. 41. 10. E. 4. 14. Sum- 
mary 215, 216. F. Cor. 99. 309. 433. Dalton c. 103. Lamb. b. 2. c. 7. f. 283. 
7. H. 4. 27. Preſence holden not to be neccfiary for this purpoſe. F. Cor. 60. 
4. H. 7. 18. () Summary 216. F. Cor. 135. 8. P. C. 40. 13. H. 7. 10. 
(4) Summary 216. 2. Inſt. 41. 82. () F. Corone 60. 8. P. C. 40. Summary 
216. 4. H. 7. 18. E. Corone 141. B. Appeal 85. () Summary 215, 216. 
Plowden 98, Sup. c. 23. f. 76. c. 25. 1. 64. and fcc the caſe of Rex v. Syms and 
Merryweather, Foſter c. 1. (g) Plowden 98. 109. F. Corone 60. B. Corone 141. 
B. Appeal 85. 4. Hen. 7. 13. 9. Coke 67. (+) B. 1. c. 31. ſ. 49. 54. 


S:#. 8. It doth not ſeem neceſſary to the making an 
abettor a principal, that the perſon on whom the felony is 
committed ſhould be under any (:) terror from the abet- 02 But this 
ment, and by reaſon thereof diſcouraged from making that ee 
defence which otherwiſe he might have made. But it ſeems Plowden g8 
to be ſufficient for this purpoſe, that the perſon who does : 
the ſact is encouraged and emboldened in it from the hopes 
of preſent and immediate afhſtance from the abettor, whether (4) F.Cor.60. 
he be within view of the fact, or (+) not. Summary * 

217. 


4. H. 7. 18. Salkeld 334, 335. B. 1. c. 38. ſ. 7. and c. 38. ſ. $8. 


And upon this ground it hath been adjudged, (/) that (/) See B. r. 
where perſons combined together to ſtand by one another © 3-1: 46. 
in the breach of the peace, with a general iy Ort to re- 1 oo 
ſiſt all oppoſers, and in the execution of their deſign a mur- B. Corone 
der is committed, all of the company are equally principals, 172. 
though at the time of the fact ſoine of them were at ſuch 8 334» 

8 


a diſtance as to be out of view, 3 161 


Fi. Corone 60. 
314. 350. 433+ 8. P. C. 40. Vide Kelynge 47. 


Allo 
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(a) B. 1. c. 34. Alſo upon the ſame reaſon it hath been adjudged, (a) 
3 3 that where a company of rogues aſſault a man in the high. 
S. P. C. 40. Way, who eſcapes from them, and then one of them rides 
from the reſt, in the ſame highway, and robs another out 
of the view of his companions, and then returns to them, 


they are all of them equally principals. 


„ness. And the like hath been (5) adjudged in relation to all 
* 4.13. thoſe who accompany one another with an intent to com- 
30. mit a burglary, in the execution whereof ſome ſtand to 
Moor 53, watch only in the adjacent places, and the reſt actually break 
| and enter the houſe. 

(c) Keil. 1 Se. g. But (c) where divers perſons accompany one 
another in the doing of a lawful act, and one of them hap- 
pens to kill a man, he that gives the wound 1s only guilty of 
the homicide, and the reſt of the company ſhall neither be 
eſteemed principals nor acceſlaries. | 


( Kelnyge Allo if the act intended, (4) though unlawful, were a bare 

47. treſpaſs, and one of the company be guilty of larceny, it 

= is a felony in ſuch offender only, becauſe it is a crime of a 
nature entirely different from that intended, and not cauſed 
by the execution of it. | 


Seck. 10. Alſo thoſe who by accident are barely preſent 

when a felony is committed, and are merely paſſive, and 

neither any way encourage it, nor endeavour to hinder it, 

(e) S. P. O. nor to apprehend the offenders, ſhall (e) neither be ad- 
40. judged principals nor acceſſaries; 6 ) yet if they be of 
Summary216. full age, they are highly puniſhable by fine and impriſon- 
T. Corone 92. ment for their negligence, both in not endeavouring (g) to 


E indet. prevent the felony, and in not endeavouring (5) to appre- 
ment 5. hend the offender. And (i) if they any way ſhewed an 


14. H. 7. 21. aſſent to the felony, it ſeems that they may be puniſhed 
Con. F. Cor.: as principals in it; becauſe the ſhewing ſuch ar. aſſent 


. could not but give encouragement to it. 


ch. 7. f. 289. : | | 

Vide. tup. 2 23. f. 66. (J) S. P. C. 40. F. Corone 395. (3) Noy $55. Dal- 
ton c. 108. (5) Sup. c. 12. ſection 1, 2, 3, 4. ( Vide infra ſection 15. 
S. P. C. 40. Summary 217. F. Corone 115. Dalton c. 108. Lamb. b. 2 c. 7, 
f. 282. My Pleas of the Crown, b. 1. c. 20. ſection 3. But F. Corone gz. and Cromp. 


41. ſeem contrary. 


As to the third particular, viz. Where thoſe who are 


actually abſent when a felony is committed, may be eſteemed 
principals in it. 


$:8. 11. I take it to be a ſettled rule, that where- ever 2 


man procures a felony to be committed, and is abſent at the 
time 
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time when it is committed, and no other perſon but him- 
ſelf can be adjudged a principal in it, he ſhall be eſteemed 
as much a principal as if be had been preſent. For no one 
can be (a) puniſhed as a felon, but either as a principal or 
as an acce/ſary ; and theretore where the procurer of a felony 

cannot be puniſhed as an acceſſary, becauſe there is no other Pulton 122. 
to whom Le can be an acccilary, he muſt be puniſhed as a 

principal, or not at all. 


(a) 4. Coke 


And upon this ground it ſeems to be clear, that if a 
man (4) perſuade another to drink a poiſonous liquor un- (3) 4. Coke 
der the notion of a medicine, who afterwards drinks it in 
his abſence (c); or if A. intending to poiſon B. put poi- 2. Inft. 183. 
ſon into a thing and deliver it to C. who knows nothing Crom. 44. 
of the matter, to be by him delivered to B. and C. inno- ny 216. 
cently deliver it accordingly in the abſence of A.; or if one 3j. Figs 3 
(d) incite a madman to kill another, who afterwards kills pulton 122. 
him in the abſence of the perſon that incited him; in all D-tcon -. 108. 
theſe and the like cafes, the procurer of the felony is as 9: 2 = 
much a principal as if he had been preſent when it was done. Je 33% 
, d . (c) Sum. 2 18. 
And ſo (e) likewiſe all thoſe ſeem to be, who were preſent 9. Coke 81. 
when the poiſon was infuſed, an] privy to, and conſenting Celyuge 52, 
to the deſign. 53. 
(4) Sce B. 1. 


c. 1. ſection 7. 1. Hale 617. (e) Summary 216. 


But (F) thoſe who only abetted the crime by their com- (f) 4. Coke 
mand, counſel or advice, but were abſent when the poiſon 44. 55 
was infuſed, are acceſſaries and not principals. Crompton 44+ 


Alſo if A. intending to poifon B. deliver a poiſonous 
thing to C. to be by him delivered to B. and C. knowing 
it to be poiſoned deliver it to B. in the abſence of A.; in kel 
this caſe C. (g) only is a principal in the felony, and A. an (2) EEE) 


acceſlary, oſter 349. 


Se. 12. By force of 3. Hen. 7. c. 2. all thoſe who 
are acceſſaries before to the forcible taking away of a woman, 
made felony by that ſtatute, whether they were preſent or 
abſent at the time of the taking. or acceſſaries after, by wit- 
tingly receiving the woman ſo taken away, ſhall he puniſhed pI | 

) principals. But this depends on the expreſs words of (7) See B. 2. | 


as (% 
. c. 42. ſect. 8, 9. 
the ſtatute, and not on any conſtruction from the reaſon of 2nd sum. 217 


the common law. 1. Hale 614. 


As to the fourth particular, viz. Where a man ſhall be | 
adjudged a principal in an offence againſt a ſtatute. | 


Seft. 13. It ſeems to have been always generally agreed, that 
notwithſtanding all penal ſtatutes are to be conſtrue ſtric- 


ly 
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(%. P. C. Iy (a); yet where- ever a ſtatute ordains, that thoſe who are 
74.-H. 6. „. guilty of the thing prohibited by it, ſhall be adjudged trai- 


+ tak _ tors or felons, it, by a neceſſary implication, makes all the 
39. 72 procurers and abettors of it principals or acceſſaries be- 


B. 1.c.40. fore, upon the ſame circumſtances which will make them 
ſuch in a treaſon or felony at common law ; becauſe ſuch 
eee, perions may properly be ſaid to have done the thing in 
Lamb. b. 2. ſuch a manner cauſed by them, and conſequently to come 
c. 7. f. 286. within the very words of the ſtatute. And therefore it 
Daliton 114 ſeems to have been generally unqueſtionable, that thoſe who 
„ procure the (5) clipping of the king's coin, or other offence 
x: Mabe $2 9. made high treaſon by ſtatute, in ſuch a manner as will make 
u. Dyer 88, them principal traitors in a treaſon at common law, ſhall be 
Daliſcn 11. adjudged principal traitors by the ſtatute ; and that thoſe 
tri” mg 223+ who abet a (e) petit treaſon, or a felony by ſtatute, as a (d) 
(3) Sup. ſect, Tape, or (e) buggery, &c. ſhall be adjudged 8 if pre- 
2. B. 1 Cc. 1. ſent when it was committed, and acceflaries if abſent, in the 
ſ. 55. lame manner as in felonies at common law, unleſs the 
5 7. 47. ſtatute expreſsly provide otherwiſe; as that of 3. Hen. 7. c. 2. 


8. * . Zo 2 ha * . 3 
S 28 does, as hath been ſhewn in the foregoing ſection. 


(c) B. 1. c. 32. ſection 5, 6. (4) Summary 187. 215, B. 1. c. 41. f. 6. S. P. C. 44. 


11. H. 4. 13. Daliſon 22. F. Corone 86. 228. B. Rape 2, 3. (e) 3. Inſt. 59. Sum- 
mary 215. B. 1. c. 38. ſection 18. Vide Foſter 355, 356. : 


(JS. P. C. 44. Sef. 14. But there (f) ſeems to have been formerly 
ſup. ſcct. 3. ſome opinions, that the receivers of a felon by ſtatute, ſhall 
not be adjudged acceſſaries to the felony after the fact, in 
the ſame manner as the receivers of a felon at common law, 
becauſe ſuch perſons can in no propriety of ſpeech be laid to 
have done the thing prohibited, as the procurers of it may 

be ſaid to have done. 


But this ſeems (2) to have been more ſtrongly holden in 
C) S. P. C. reſpect of thoſe ſtatutes which expreſsly provide that ac- 
I” ».b.., Ceflaries before to the offence prohibited, ſhall be puniſhed 
c. 7. f. 284. as felons, &c. but ſay nothing of acceſſaries after; from 
1. Hale 614. which words it may be argued, that they muſt be eitlier in- 
tended to exclude acceſſaries after the fact, or have no man- 

ner of effect. 


Yet I take it to be ſettled at this day, that in theſe and 
(2)Sup.ſe&t.z. all other caſes where a ſtatute makes any offence (/) trea- 


B. Trea- © ſon, or (i) felony, it involves the receiver of the offender 
ſon 19- in the ſame guilt with himſclf, in the ſame manner as in 
5 ge treaſon or felony at common law, unleſs there be an ex- 


(i) Sun. 215. 


Laliſon 22. Lamb. b. 2+ c. 2. f. 284, 285. 3. Inſt. 45, 51+ 72, 73. 
preſs 
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preſs proviſion to the contrary. For ſince it is agreed, 

that ſuch new treaſon or felony ſhall have the fame con- 

ſtruction with a treaſon or felony at common law to all 

other (a) intents and purpoſes : why thould it not allo a) See B. 1 
have the ſame in relation to thoſe who are to be eſtcemed s. 40. fact. 4. 
rincipals and acceſſaries in it? And as to the objection, Sup. c. 18. 
that the receivers of the offender cannot thereby be ſo pro- ſed. 13. 
perly ſaid to have done the offence, as the acceſſaries be- 33 3 
fore, it may be anſwered, that they may properly enough 1. KID 
be ſaid to be partakers in the guilt of the offender ; and 

what crime ſuch a partaking ſhall be adjudged to amount 

to, is moſt reaſonably determined by the rules of law in 

other caſes of like nature. And as to the objection, that 

2 ſtatute by expreſſing acceſſaries before, muſt he intend- 

ed to exclude acceſſaries after, or to have no manner of 

effect, it may be anſwered, that nothing is more common 

than for ſtatutes to expreſs thoſe things which the law 

would have implied; in which caſes it ſeems a very rea- 

ſonable conſtruction, that ea eorum que tacitt infunt 

mhil e peratur. 


As to the fiſth particular, biz. Whether the offence 
of the acceſſary can ever riſe higher than that of the prin- 


cipal. 


Sect. 15. I take it to be an uncontroverted (5) rule, that ) + Tad; 
it never ſhall; it ſeeming incongruous and abturd that he 139. 
who is punithed only as a partaker of the guilt of another, Suinmaryz1s. 
ſhould be adjudged guilty of a higher crime than the B. Corone 
other. And therefore it ſeems clear, (e) that if a wife or 9 . 

Vide Kell. 34. 
ſervant cauſe a ſtranger to murder the hutband or matter, and infta f. 21, 
and are abſent when the murder is committed, they can- 22. 
not be ſaid to be acceſlarics to petit treaſon, but to mur- (0 3- Inf. 
der only, becauſe the offence of the principal is but mur- ya 
der. But if ſuch wife or ſervant had been (d) preſent n 
when the murder was committed, they would have been ;;2. 128. 
guilty of petit treaſon, and the ſtranger of murder; becauſe Summary 24, 
in retpe& of ſuch (e) preſence they would have been prin- 28215. 
cipals in killing, as hath been more fully thewn, Book the 1 
firſt, in the chapter of Petit Treaſon, ſection the ſiæth. 119. 

N But 40. Aſſize 

25. whereof this note in Brook is an abridgement, ſeems contrary. See alſo F. Corone 
116. which is an abridgement of the ſame cate. (4) 3. Inſt. 20. Summary 24, 
25. 1. Hale 615. Dyer 128. 254. 332. Crompton 19. Moor 91. Daliſon 16. 
le) Vide ſup. ſ. 7. + | | 


As 
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As to THE SECOND POINT, viz. In what caſe a man 
ſhall be adjudged an acceſſary before. 


(a) 2. Inſt. Seft. 16. It ſeems to be (a) agreed, that thoſe who by 
132, dire, command, counſel or conſpiracy, and it ſeems to be 
ns: 108. generally (Y) holden, that thoſe who by ſhewing an expreſs 
r y. Iking, approbation, or aſſent to another's felonious de- 
S.P.C.4o. ſign of committing a felony, abet and encourage him to 
Crompton 41. commit it, but are ſo far 00 abſent when he actually com- 
Summaryz 1. mits it, that he could not be encouraged by the hopes 
3 Inſt. of any immediate help or aſſiſtance from them, are all of 
Dalton c. 108. them acceſſaries before the fact, both to the felony intend- 
Lamb. b. 2. ed, and to all other felonies which ſhall happen in and by 
7 the execution of it, if they do not (4) expreſsly retract and 


Plowden 475 countermand their encouragement, before it is actually com- 
Con. Cromp. ; 


py mitted. 

95 Vide ſup. + 

7, 8. S. P. C. 40. B. Appeal 19. B. Corone 188. (4) 3. Inſt, 5r. Cromp 
ton 42. Summary 217, 218. Lamb. b. 2. c. 7. f. 289. Dalton c. 108. 2. Hale 


537. Foſter 354. Plowden 475, 476. 


Sef. 17. But it doth not ſeem neceſſary in any indict- 
ment or appeal againſt a man as acceſſary before the fact, 
to ſet forth the ſpecial manner by which he abetted it, but 
only to charge him (e) generally, quod felonice, &c. abbet- 

(-) Co. Ent. tavit, incitavit, et frocuravit, &c. Alſo the like general way 
56, 57- of {ctting forth the aid given to a felon, feems to be ſufficient 
3 51 both as to thoſe who are (f) principals by being preſent 
be ne, Find when the felony is committed, and alſo as to thote who 
what con- Are (2) acceſſaries after. 

trary. 


YA. Coke 41. Coke Ent. 57. (g) Coke Ent. 56. Raſtal 43. 52. 


Seit. 18. It cannot be doubted, but that if a man adviſe 
(5) Dyer 186 à woman to kill her child as ſoon as it thall be born, and 
3.Infl. 51. ſhe kill it in purſvance of ſuch advice, he is an (+) acceſſary 
Dalton c. 108. to the murder, though at the time of the advice, the iz) child 
Lamb. b. 2. c. 7. not being born, no murder could be committed of it; for 
e 43 the influence of the felonious advice continuing till the child 
(:)S:e B. 1. Was born, makes the adviſer as much a felon as if he had 


c. 3. . 16, 17. given his advice after the birth. 


Alſo it ſeems () agreed, that if I command another to 
(k) Sum. 217. beat a man, and he beat him in ſuch a manner that he dies 
perm thereof, I am an acceſſary before to the felony, (/) be- 
= Hale 617. * cauſe it happened in the execution of a command which 
(/)S. P.C. 41, naturally tended to endanger the life of the other. And 


5 314. (m) a fortiori therefore it follows, that it a man command 
"ide Plow. | 
475. Dalton c., 108. Crompton 23. {»)) Plowden 475. 

another 
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another to rob a man, and he in robbing bim kill him ; 
or to burn the houſe of J. S. and he by burning it, burn 
alſo the houſe of F. N.; the commander is as much an ac- 
ceſlary to the ſubſequent felony as to that which was directly 
commanded. 


Alſo it is ſaid, (a) that if command a man to rob ano- (a) Plow. 474% 
ther, and he kill him in the attempt, but do not rob him, Padton c. 108. 
lam guilty of the murder, becauſe it was the direct and im- Kant Þ. 2. 
mediate effect of an act done in execution of my command Cron 42. 
to commit a felony. ; Gf 

But if I perſuade 4. to poiſon B. and A. accordingly give 
poiſon to B. who eats part of it, and gives the reſt to C. who 
is killed by it, I am guilty of a great miſdemeanor only in 
reſpe& of C. but not (4) an acceſſary to his murder, becauſe (4) Plowden 
it was not the direct and immediate effect of the act done in 4274» 475+ 
purſuance of my command, but happened accidentally through 2 rep 05. 
the act of B. to which I being no way privy, cannot be 3 buy 
made acceſſary by reaſon of it. Yet in this cate 4. is cer- Crompton 42. 
tainly guilty of the murder of C. as hath been more fully (+) Ch. 31. 
ſhewn, Book the firſt (+). | s . 42. 


$2. 19. It ſeems to be holden generally in ſome (c) 

books, that where-ever a felony enſucs and follows upon horny. 
any unlawful act commanded by another, and executed in Dalton ©: 198. 
the lame manner as it was commanded, the commander is an 3+ Ii. «1. 
acceſſary to the felony. But this (4) ſeems to be too large %8.P. C.. 
a rule, and liable to great difficuities, unleſs limited by Oo - 
ſome diſtinctions— But finding little in the books con- WD 
* this matter, I ſhall leave it to be farther conſidered Foſter 569. 

y others. 


S:4, 20. It ſeems to be (e) agreed, that if the felony () Plow. 475. 
conunitted be the fame in ſubſtance with that which was um 217. 
intended, and variant only in ſome circumitance, as in re- 1 8 
ſpect of the time or place at which, or the mean whereby c. 7. f. 287. 
it was effected, the abettor of the intent is altogether as 3- Inſt. 57. 
much an acceffary as if there had been no variance at all Compton 42. 
between it and the execution of it; a3 where a man adviſes 2 1 

2 ; - es Folter 370 
another to kill ſuch an one in the night, and he kills him in | 
the day, or to kill him in the fields, and he kills him in the 
town, or to poiſon him, and he ſtabs or ſhoots him. 


6:7. 21. But if a man command another to commit a Y Sum. 21 
felony on a particular perſon or thing, and he do it on 7. Hale Pri 
(f) another; as to kiil A. and he kill B. or to burn the Plowden 475. 
houſe of A. and he burn the houle of B. or to ſteal an Palton g. 108. 


ox, and he ſteal an horſe ; or to ſteal ſuch an horſe, peer” ap oy 


and Cromptgp 42. 
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() Plow. 475. and he ſteal another; or to commit a felony of one kind, 
8 2 and he commit another (a) of a quite different nature ; 
Lamb. b. 2.c. as to rob J. S. of his plate as he is going to market, and 
7. f. 287,288. he break open his houſe in the night, and there ſteal the 
Crompton 42. plate; it is ſaid, that the commander is not an acceſfary, be- 
Vide Fofter cauſe the act done varies in ſubſtance from that which was 


37% 37% commanded. 


(% low. 475. Sec. 22. But it is obſervable, that (b) Plowden, in his 
(c) But this report of Saunders“ caſe, which ſeems to be the chief foun- 
ng ag BY dation of what is ſaid by others concerning theſe points, in 
manner, ci- putting the caſe of a command to burn the houſe of 4. 
ther by Lam- Which ſhall not make the commander an acceſſary to the 
bard, Dalton, burning the houſe of B. unleſs it were cauſed by burning 
a Crompton. that of A. ſtates in this (c) manner: I command a man 
ce Lamb. b. ,, | D's | 

2. C. . f. 287% 0 burn the houſe of ſuch an one, which he well knows, and 
Dalton c. 108. he burn the houſe of another, there I ſhall not be acceſſary, 
Crompton 4%. ** becauſe it is another diſtinct thing, to which I did not give 
Vice Foſtzr ce offent, &c.” By which it ſ:zems to be implied, that it is 
| ani rs te a neceſſary ingredient in ſuch a caſe to make B. no ac- 
vations upon ceſſary, that he knew the houſe which he was command. 
this caſe, ed to burn; for if he did not know it, but miſtook ano- 
| ther for it, and intending only to burn the houſe which 

he was commanded to burn, happen by ſuch miſtake to 

burn the other, it may probably be argued, that the com- 

mander onght to be eſteemed an acceſſary to ſuch burn- 

ing, becauſe it was the direct and immediate effect of an 

act wholly influenced by his command, and intended to 


have purſued it. 


%) Lamb b. 2. Scef. 23. It ſeems to be generally agreed, (4) that he 
{4s who barely conceals a felony which he knows to be in- 
8. P. C. 37. tended, is guilty only of a miſpriſion (e) of felony, and 
Sum. 129. hall not be adjudged an acceſſary. 

219. 

3. Inſt 129. 142. (-) See B. 1. c. 59. But this is made a gare by Dalton c. 108. 
2. Inſt. 183. 


% F.Cor. Seel. 24. It ſeems to be certain, that no one can be any 
1 (V way puniſhed as an acceſſary to homicide per infor 
15. Aye j. lunium, or ſe deſendendlo, becauſe they are not felonies; 
11. H. 4 %. from whence it follows, that if he who is indicted or ap- 
Crompton 43. pcaled a principal in murder, be found guilty of ſuch 


B. Fort. 13. Jhomede only, thoſe who are only charged as his acceſſaries 
7. Halc 615, 


ee before or aiter, ſhall be diicharged. 
(g) 4. Coke And ſo alfo ſhall thofe (g) who are charged only as ac- 
* . ceſſaries before, where the principal is found guilty of man- 


am vary 277, 
1. IIalc ; 66. Noor 461. C. EIiz. 40. Cromp. 43. Dalt. c. 108. See B. 1. e. zo. 
ſlaughter; 
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laughter; becauſe that neceſſarily ſuppoſes the fact to have 
happened on a ſudden; for if it had been done upon pre- 
meditation, it would have been murder. 


And quere, If they who Tre charged as acceſſaties (a) af- (a)VideCrom, 


ter, ſhould not alſo be diſcharged at common law, where 
the principal is found guilty of manſlaughter, and ad- 


mitted to the benefit of his clergy, becaufe in ſuch caſe it 


could not appear by any judgment that there was a principal. Vide Foſter 
But the law in this reſpect ſeems to be altered by 1. Ann. c. 9. 363. 


ſet forth more at large in the following part of this chapter, 
which makes @ conviction equivalent, as to this purpoſe, to 
ar attainder. 


Sec. 25. Before the ſtatute of 11. & 12. Will. 3. c. 7. 
acceſſaries to piracy were not within the purview of 28. Hen. 
8. c. 15. by which piracy is triable according to the courſe of 
the common law. But for this I ſhall refer the reader to 
book the firſt, chapter the thirty-ſeventh. 


As to THE THIRD POINT, viz. In what caſes a man 
ſhall be adjudged an acceſſary after: I ſhall endeavour to 
{hew, | 

1. What kind of receipt of a felon will make the receivet 
ſuch an acceſſary. 


2. Whether it be neceſſary that ſuch receiver know of the 
felony. 


3. Where the receivers of a felon ſhall be excuſed in re- 
ſpe& of the relation they bear to him. 


4. How far the felony muſt be complete at the time of the 
receipt, to make the receiver an acceſſary. 


As to the firſt particular, viz. What kind of receipt 
WA felon will make the receiver an acceffary after the 
act. 


$:4.26. It ſeems agreed, (5) that, genetally, any aſſiſtance 
whatever given to one known to be a felon, in order to 


&c. 
Summary 218. 1, Hale 618. Dalton c. 108. Crompton 43 


Vor. IV. P 2 horſe 


(3) 2. Inſt. 
$ 


hinder his being apprehended or tried, or ſuffering the 8 P. c. 41. 
puniſhment to which he is condemned, is a ſufficient re- Dalton e. 108. 
ceipt for this putpoſe; as where one aſſiſts him with _ b. 2. 


Mr 
\ 


2 
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(a) Sum. 218. a (a) horſe to ride away with, or with money or victuals 
nog age to ſupport him in his eſcape ; or where one harbours and 
(2) > rang (b) conceals in his houſe a felon under purſuit, by rea- 
108, ſon whereof the purſuers cannot find him; and much 
F. Corone more, where one harbours in his houſe, and openly (e) 
1 protects ſacl a felon, by reaſon whereof tlie purſuers dare 
3 f. ts 1. not take him. 

B. P. C. 43. 
Crompton 42. (c) 26. Aſſize 47. Adj. B. Cor. 130. F. Corone 195. 


(% Sup. c. 21. Sef, 27. Alſo I take it to be ſettled at this day, that 
ect. 7, 8. whoever (d) rcicues a felon from an arreſt for the felony, 
- 5 155- or voluntarily (e) ſuffers him to eſcape, is an acceſſary to the 
Summary 16. felony. 

Contra. 


F. Corone 48. S. P. C. 43. Dalton e. 108. 1. H. 7. 6. B. Corone 130. /e) Sup» 
C. 19. ſection 10. 22. 26. | 


(7 ) Sup. ſc&, Alſo ſome have ſaid, (/) that all thoſe are in like manner 
_ and c. 17- guilty who oppoſe the apprehending of a felon. 
C. 1. f 
| But for theſe matters I ſhall refer the reader to the former 
part of this book, wherein they are more fully handled, 


(g) B. Eſcape Se#7. 28. It ſeems to be holden both by (g) Brook and 
43- (>) Staundforde, that the bare receiving into one's houſe a 
> perſon known to be a felon, is ſufficient without any far- 
3 ther circumſtances to make a man an acceſſary to the felony. 
Ab. F. Cor. And this ſeems to be favoured by THE YEAR-BOOKsS of 


26. Edward the third (i) and Henry the ſixth (H. 
(#) 7. H. 6. 42+ : : : 
Ab. B. 1ndict. 4+ F. Indict. 11. 


0) S. PC. 42. Allo it ſeems to be hoden both by (1) Staundforde and 
( Dalton (n) Dalton, that not only ſuch a receipt of ſuch a felon in- 
7 e to one's houſe, but any other favour or aid voluntarily af- 
og 42. Fforded him, as by relieving him with money, meat, ot 
(») 26. Aſſize drink, is ſufficient for this purpoſe. But it is obſervable, 
47. that the caſe in the Boot of (n) Aſſizes whereon Dalthn feems 
Ab. B. Cor. chiefly to ground his opinion, and which is more accurate 
. 195. than any other YEAR-BOOK | met with on this ſubject, ts 
; of one who was indicted © fer having received a felon, and for 
« that no one by reaſon of him dared to take him: Where- 

upon it is ſaid by SHarp, If one receive a felon in 

* favourand aid of the felony, | hold ſuch a one an acceſſary 

« to the felony.” Alſo it is farther obſervable, that Tn 

(o. Hen. 4. 1. YEAR-BOOK of Henry the fourth, (o on which the above- 


Ab. F. Cor. 260. mentioned opinion of Brook ſeems to be grounded, ſeems 
B. Corone 26. to prove only that every receiver of a felon, knowing him 
B. Eſcape 43- 8 x 


e ſuch, is indictable, but not that he is indictable for 
. | felony; 
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felony; and the chief purport of the caſe is to ſhew, that 
one who having a felon in his houſe, voluntarily ſuffers 
him to go at large, is not guilty of a felonious eſcape, unleſs 
he had arreſted him. To which may be added, that (a) 
lambard doth not ſay generally, that all thoſe who receive 
a felon, knowing him to be ſuch, are acceſſaries after; but 
all thoſe who feloniouſly, and with an evil mind receive a 
felon, &c. And Sir Edward Coke, in his (b) Second Inflitute, (5) Page 183. 
deſcribes ſuch acceſſaries as thoſe who knowing a felony 

receive the felon, and not only conceal his offence, but fa- 

vour and aid him, tha: he be not known. And in his (c) c) Page 134. 
Third Iuſtitute he ſaith, If one receive a thief, and aid and F. Cor. 427. 
maintain him in his felony, he is an acceſſary;“ by which 1. Hale 619. 
expreſſions it ſeems to be implied, that there ought to be 

ſume other circumſtance beſides that of the bare ſuffering of 

a perſon known to be a felon to be in one's houſe, to make a 

man an acceſſary. 


(a) Lamb. b. 
2. f. 289. 


dect. 29. However, it ſeems to be (4) agreed, that no (4) z. Hale 620. 
one ſhall be adjudged an acceſſary to a felony for receiving eee bes 
into his houſe a perſon under bail for ſuch crime, or for re- * on 
living with money or victuals a perſon ſo bailed, or in Crompron 43+ 
priſon; and the reaſon given by (e) Dalton is, becauſe the Lamb. b. 2. 
felony cannot be concealed, nor the trial hindered by it. f. 209. are to 
And if this be a ſufficient reaſon, why may not any other > oo ww” 
receipt or relief of a felon, whereby the felony is not con- (5 26. Aſſize 
cealed, nor the trial, &c. hindered, come under the like 47. 
rule? as it ſeems (7) agreed, that the ſending a letter to B. Corone 103. 
procure the deliverance of a felon, or the inſtructing him ty; > Sp 
to (g) read, in order to entitle him to the benefit of clergy, . 
ſhall do; and even the () advifing his friends to perſuade 1. Hale 621. 
witneſſes not to come againſt him at his trial; and alſo the 3- Inſt. 139. 
(:) labouring of witneſſes in purſuance of ſuch advice. And apa b. 2. 
jet the two laſt of theſe practices are certainly very highly (55 3 
criminal; and though they do not tend totally to prevent Summarys -4 
the trial, yet are the moſt likely means to make it fruitleſs 1. Hale 621. 
and ineffectual. | (5) 3- Inſt. 139. 

(0) 3. Inſt. 139. 

Alſo it ſeems to be agreed, that the ſuffering a felon to 
eſcape () without arreſting him, (/) or the bare concealment (4) Sum. 219, 
of a telony, though they are crimes of a very high nature, 1. Hale 618. 


do not make a man an acceſſary. Sup. ſect. 10. 
| 27. 
Moor 8. (2) Sup. ſect. 10. 27. B. 1. c. 59. 


S:. 30. Alſo I take it to have been generally agreed, (m)Aleyn 57. 
before the ſtatute of 3. & 4. Will. and Mary, c. g. that Style 91. 


neither the receiving of (m) other men's goods, known to 5 
9 * 


Lamb. 290, 291. 1. R. Abr. 68. Summary 218. 1. Hale 619, 620. 286. E. 3. 39. 
Ab. F. Cor. 126. 27. Aſſize 69. Ab. F. Cor. 208. B. Cor. 114. Con. Cromp. 43, 
43+ 39. It is made a Qu, Crom. 42. and. S. P. C. 4z, 

| F 2 have 
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(a) Sum. 130. have been ſtolen, nor the taking of one's (a) own goods 
1. Hale 619. again from one that had ſtolen them, on an agreement not 
Dalton c. 108. : : 2 

neon to proſecute him, nor the taking of any other (b) reward 


Cromp. 41, on ſuch an agreement, did make a man an acceſſary to the 


42. felony, unleis he alſo had received the thief. But now it is 


-r he 29%: enacted by that ſtatute, and by F. Ann. c. 31. f. 5. That 
$5. li any perſon or perſons ſhail buy or reccive any goods or 
Cro. Eliz.486. chattels that ſhall be felonioufly taken or ſtolen from 
Vide Noy 90.“ any other perfon, know1r!g the lame to be ſtolen, he or 
(% Sum. 130. © they ſhall be taken and deemed an acceflary or acceſſaries 
* 154 „ to ſuch felony after the fact, and ſhall incur the ſame 
B. 1. c. % © puniſhment as an acceſſary or acceſfaries to the felony 
ſect. 5, 6, 7. after the felony committed.“ And it is further enacted 
Con. Cromp. by 1. Ann. c. 9. That ſuch perſons may be proſecuted 
$4 for a miſdemeanor, before the principal ſhall be convitted,” 


* bard 290. f f l 
e be %% as ſhall be ſhewn more at large in the following part of this 


Moor 8. and chapter, lect, 44. 
Dalton c. 198. 
Vide Bk. 1. c. 58. Appeal 8. For the offences in buying and receiving ſtolen goods, 


vide BK. 1. ch. 38. App. 7. 


(Wide Plow- Sec. 31. It doth not ſeem to be ſettled, (c) whether the 
ee. Re receipt of a felon who is pardonud by the king, but {till liable 
47-77. ad appeal, may not make tlie receiver an acceſlary, 


As to the ſecond particular, viz. whether it be neceſſary 
that a man know the felouy in order to make him an ac- 
ceſſary by receiving the tcton, 


| S-2. 52. There can be no doubt but that it is neceſſary 
(4) S. P. C. 41. that ſuch receiver have (4) notice of the felony either exprets 
ef ex or implied; and therefore it is the ſettled form of all (e) 
(07.5 H.6. 42. indictments and appeals (/) againſt acceſſaries after the fact, 
Ab. B. Indict. exprefsly to charge them with having znown that the perſon 


2 received by thein had committed the principal felony. 

3. H. 7. 10. | 

B. Cor. 135, F. Cor. gg. 235.429. 24. Aſſize 33. Summary 218. (/ Raftal 4. 
4. 51. Co. Ent. 56, 57. 3. Peer Wms. 493. 


Sed. 33. But it is not clearly ſettled, whether in ſome 
caſes an implied notice of the felony be not ſufficient for 
(20 S. P. C. this purpoſe ; as where a man receives a perſon attainted 


41. 96. of felony, in the ſame county wherein he is attainted ; in 
ee 43- which cafe it hath been (g) holden, that he is an acceflary 
7%, 575 to the felony, whether he had actually notice of the attam- 


F. Cor. 377. - . 
Dalton c. 19. der or not; becauſe it appears by matter of record in the 


Qu. 7. Hen. 6. ſame county, whereof every man is ſaid to be conufant, 
2% 3. and But to this it may be anſwered, that felony implies in it 
fee 1. Hale ſomcthing of wilfulneſs and baſeneſs; ſomething {h) fclles 


223. contra. . ; 
(% Co. Litt. ais por petratum ; and that it would be extremely bard, by 


ſuch - 


391. 


e 
le 
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ſuch a forced way of reaſoning, to preſume a man guilty of . e. n. 
it, who probably may be entirely innocent; and to this ee op. 
opinion the greater number of (a) authorities ſeem to incline. aud ſee > fs 


Burridge, 
z. Peer. Wms. 495. where Lord HanDwICKE ſays, that the true way of under 
ſanding the authorities upon this point is, that“ an outlawry or attainder in a par- 
« ticular county may, as the cafe ſhall happen to be eircumſtanced, be ſome evidence 
& toa jury of utice to an acceſſary in the fame county; but that it cannot with any 
« reaton or juſtice create an ad/olute legal projſicmption of notice, to as to excule ihe 
„ not charging the fact to be done 4nowingly in the indictment, *? 


As to the third particular, viz. Where the receivers of 
a felon thall be excuſed in reſpect of the relation they bear 
to him. 


Sect. 34. It ſeems agreed, (6) that the law hath ſuch a 60 ) 2 
regard to that duty, love, and tenderneſs, which a wife owes 3 
to her huſband, as not to make her an acceſſary to felony c 32. f. 9. 
by any receipt whatſoever given to her hulband. Yet if the Dalton c. 108. 
be any way guilty of (c) procuring her huſband to commit 8. Hale ban 
it, it ſeems to make her an acceſſary before the fact in the —— 8 
ſame manner as if ſhe had been ſole. Allo it ſeems agreed, ſedt. 22. 
that no other relation beſide that of a wife to her huſband, S. P. C. 26. 
will exempt the receiver of a felon from being an (d) ac- 3 B. 1. c. 1. 
ceſſary to the felony. From whence it follows, that if a 0 Brac 1 
maſter receive a ſervant, or a ſervaift a maſter, or a brother e za. ſeck. 9. 


a brother, or even a huſband a wife, they are acceſſaries in 10. 


the ſame manner as if they had been mere ſtrangers to one Palton e. 108, 


See B. 1. c. 1. 
another. ſect. 11, 12 


F. Co. 383. (4) Dalt. c. 108. Crompton 42. ſect. 22. Summary 219. S. P. C. 26, 


As to the fourth particular, viz. How far the felony muſt 
be complete at the time of the receipt, to make the receiver 
an acceſſary. 


Set. 35. It ſeems to be clearly agreed, (e) that a man (0 21. Hen, 
ſhall never be conſtraed an acceſſary to a felony, in reſpect 7: 3+: 
of the reccipt of an offender, who at the time of the receipt _ pars 
was not a felon, but afterwards becomes ſuch by matter 1. Hale 622. 
ſubſequent; as where one receives another wha has wound- H. P. C. 219. 
ed (/) a perſon dangerouſly, that happens to die after ſuch Crompton 42. 
receipt. For though the offender be for ſpecial reaſons ad- e 5 e 
judged to ſome purpoſes guilty of homicide ab initio, yet he 55 * 
ſhall not be ſo eſteemed 111 reſpect of any others but him- /f)Sup. c. 18. 
elf; for fictions of law ſhall never be carried farther than fc. 13. c. 1g, 


ile reaſons which introduce them neceſſarily require. 235 
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CHAPTER THE TWENTY-NINTH 


CONTINUED. 


OF THE 
ARRAIGNMEN T 


OF 


PRINCIPAL axp ACCESSARY. 


HIN thus ſhewn who are to be eſteemed principals, 
and who acceſſaries ; I am now to ſhew in what manner 
they are to be arraigned. 


And I ſhall endeavour to ſhew, 


1. How far it is neceſſary that the principal be actually 
attainted or convicted before the acceſſary ſhall be proceeded 
againſt, | | 


2. Whether the acceſſary ſhall in any caſe be arraigned or 
tried before any principal hath appeared. 


z. Whether a perſon charged as acceſſary to more than 
one, may be tried before all the principals have appeared. 


4. Whether the principal and acceſſary may be both 
tried by the ſame inqueſt, and in what manner they are to 
be tried, | 


5. In what manner the acceſſary ſhall be tried, where 
his offence ariſes in a different county from that of the 
principal, 


As to THE FIRST POINT, viz. How far it is neceſſary 
that the principal be actually attainted (a) or convicted be- 
fore the acceſſary ſhall be proceeded againſt, 0 


9. . 
Bra&. 128. 
13, 14. and the notes to the fourth of theſe points. 


Se. 36. It ſeems clear, that whatſoever the nature of (4) F. Af. 


the felony be, if the principal be in ſuch manner (6) ac- 291. 
Conſpira. 4. 
Summary 221. 1. Hale 623, 624. 8. P. C. 47. 48. Sup. c. 23. ſection 140, 


6 Corone 222. 33. H. 6. 1. 29. Aﬀize 39. Raftal 57 Raymond 477. F. Off. de 
ourt 23. 2 
P 4 quitted 
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0% E. Oer. 277. quitted of it, (a) whether at the ſuit of the king or of the 


/ Vide ſup. party, that he may plead ſuch acquittal in (5) bar of any 


23. ſect. 142. E ' | 
5 .gect. 4s, fubſequent proſecution for the ſame felony, the acceſſary 


ſhall not be arraigned, but ſhall be diſcharged, according tg 

{c) 4. Co. 43. the rule, ub: fattum (c) nullum, ibi fortia nulla, © 
5: P. C. 47. | | ; 

Sect. 27. How far the acceſfary ſhall be diſcharged upon 

the principal's being found guilty of manſlaughter, &c. hath 

been already ſhewn, ſection 24. 8 | | 


Se. 38. It is certain, that the exigent ſhall not be award. 
ed againſt the l before the principal is attainted, as 
hath been more fully ſhewn, ch. 27. ſect. 128, &c. 


See. 29. It ſeems alfo to be clear, that where the law 
requires the attainder or conyiction of the principal be- 
fore the acceilary ſhall be convicted, it requires that ſuch 

(4) B. App. attainder and conviction of the principal be on the (4) 
19. ſame ſuit, and for the ſame crime, of which the acceſſary 
fe) 2. Inſt. is to be convicted; for it is agreed, that an attainder of 
Dl den ,z, the principal at the ſuit of the (e) King no way helps the 
3 proceedings againſt the accetiary at the ſuit of the party, 
dummaryzz1. and jic e conver/o. ' N x 


8. P. C.4% 
B. Corone 19. 7. H. 4. 27. Dyer 133. 


eee Alſo it ſeems to be agreed, that the attainder of the prin- 
% Wale ds. cipal of one felony is no way (V) material as to the pro- 
22. Ae 42. cecdings again the acceſſary tor another, wins, © 


Se. 40. But where the principal is actually attainted, 

though erroneouſly, of the ſame felony with which the ac- 

(2) F. Corune ceſſary is charged, it ſeems (g) agreed, that ſuch attainder, 
87. C # —_ a : : £ 2 "Is g | | 
88. while kit ſtands unteverſed, is as ſufficient for this purpoſe 
2. R. 3. 21, as it would have been if there had been no error in it. Vet 
22. itt ſeems (+) certain, that if the principal be attainted, and 
3 then the accefiary, the reverſal of the attainder of the 
4. Toft. 184, Principal, %% face reverſes the attainder of the acceilary ; 
Crempton 43. and that the heir may have an aſhze of mortdanceſtor a- 
B. Cor. 155. gainſt the lord of the tec, having entered into the lands 


en, of fuck an acgeſſary, as having cichcated to him by reaſon 
>. H. 4. . of the attainder. 8 555 

9. Coke 68. DO 

119. (4) Summary 164. 207. P. Cor. 156. 18, E.4. 9. Cromp. 41. 3. R. Abr. 


777. 9. Coke 119. F. Mortdanceſter 46. 


(i } Brea, Sec. 41. It ſeems to have been in a great meaſure ſet- 
Ann, 9. tled (i) befare the ſtatute of 1, Ann. c. , notwithſtanding 
n 7 2 the 
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the great varicty of opinions in the old books concerning 


this matter, that wherever the attainder of the principal 

was prevented by his (a) death, or (b) ſtanding mute, or (a) B. App. 
challenging (c) peremptorily above the number allowed 19. 

bim by law, or being admitted (d) to the benefit of clergy, B. Corone 26, 


a 


. . . 7. ö 27. 
or (e pardoned, whether before or after his conviction, the {: . 


acceſſary ſhould not be arraigned. Conſpi. 4. 
Reſpond. 3 5 


F. N. B. 115. Summary 221. 44. E. 3. 7. 33. H. 6. 12. 21. H. 7. 31. 15. 
22. Allize 40. (4) Summary 221. 2. Inſt. 284. Con. F. Cor. 58. Qu. S. P. C. 
47. /e Stat. 1. Annæ, c. 9. Qu. 8. P. C. 47. F. Corone 51. 3. H. 7. 12. 
(4) C. Eliz. 541. 4. Coke 43, 44. Summary 221. 3. Inſt, 114. 139. 3. H. . 1. 
C. Car. 566, 567. Cromp. 43, 44. Raymond 477. F. Corone 145. 176. 193. 252. 
376. 450. B. Cor. 18. 70, 71. 83. 101. 132. 138. 18. Aſſize 13. 26. Aﬀize 27. 5. Aſs 
ſize 5. 7. H. 4. 16. B. Clergy 15. Con. F. Cor. 58. 53. 270. 466. Crompton 42. 
10. H. 4. 15. B. Corone 158. Qu. 3. H. 2. 12. S. P. C. 47. H. 48. (e) Sum- 
mary 221. F. N. B. 115. C. Elz. 541. F. Corone 53. F. Conſpi. 4. 33. H. 6. 1. 
B. Corone 18. 4. Coke 43, 44. 3. Inft. 139. Cromp. 44. 3. H. 7. 12. 7. H. 4. 
16. Raymond 477. Qu. Cromp. 42. S. P. C. 47. Con. F. Corone 151. 260. 
B. Corone 70. 3. Allize 14. Vide Dyer 88. | 


$:. 42. But it ſeems to have been generally agreed, 
(J) that after the principal is actually attainted, whether (F) C. Eliz, 
after a conviction by verdict, or by (g) outlawry, &c. 541. 
his death or pardon, &c, fubtequent, will no way ayail 3 Coke 43, 


the acceſſary. * 
Raymond 477. Con. F. Cor. 450. (g) 4. Coke 43. Dyer 120. F. Cor. 58. 93 


40. Aﬀize 8. 43- E. 3. 17. 3, H. 7. 1. 9. H. 4. 8, 9. B. Corone 16. 3. 
B. Mainprize 58. Con. as to abjuration, 7. H. 4. 16. B. Corone 18. 


ect. 43. By 1. Ann. ſeſſ. 2. c. 9. ſ. 1. If any prin- 

„ cipal offender ſhall be convicted of any felony, or ſhall 
* ſtand mute, or ſhall peremptorily challenge above the 
„number of twenty perſons, returned to ſerve on the 
jury, it ſhall and may be lawful to proceed againſt any 
* acceſſary either before or after the fact, in the ſame 
© manner as if ſuch principal felon had been attainted 
* thereof, notwithſtanding any ſuch principal felon ſhall 
„be admitted to the benefit of his clergy, pardoned, or 
© otherwiſe delivered before his attainder ; and ſach acceſ- 
+ fary ſhall ſuſfer the ſame puniſhment, if he or ſhe ſhall 
be convicted, or ſhall ſtand mute, or peremptorily chal- 
© lenge above the number of twenty perſons returned to 
*« ferve on the jury, as he or ſhe ſhould have ſuffered if the 
t principal had been attainted 


— 


Sec. 44. By 1. Ann. ſeſſ. 2. c. 9. ſ. 2. which recites, 
that the buyers and receivers of ſtolen goods had oftentimes 
conveyed away and concealed the principal felons, ſo that 


ey could not be convicted of ſuch principal felony, and 


thereby 


2:8 | Or Tur ARRAIGNMENT OF THE Bk. 2, 


thereby ſuch buyers and receivers had eſcaped all manner 
of pumiſhment, which had greatly encouraged the buying 
and receiving of ſuch ſtolen goods,” it is enacted, Thar 
“it ſhall and may be lawful to proſecute and punith every 
* fuch perſon or perſons buying or receiving any ſtolen 
„goods knowing the ſame to be ſtolen, as for a miſde- 
**© meanor, to be puniſhed by fine and impriſonment, 
although the principal felon be not convicted before of the 
* ſaid felony, which ſhall exempt the offender from being 
„ punithed as acceſſary, if the principal fhall be afterwards 
«© convicted;”” © | 


By 4. Gco. 1. f By 5. Ann. c. 31. f. 6. © If any fuch principal felon 
c. i. receivers “ cannot be taken ſo as to be proſecuted and convicted, 
of ſtolen goods -e it ſhall and may be lawful to proſecute and puniſh every 
nn Fre tang „ ſuch perfon and perſons, buying or receiving any goods 
po „ ſtolen by any ſuch principal felon, knowing the ſame 


Gurte 

eg to be ſtolen, as for a miſdemeanor, to be punithed by 

Vide Bk. 1. * fine and impriſonment, or other ſuch corporal puniſh- 

+ 9 ment as the Court ſhall think fit to inflict, although the 
1b To « principal felon be not before convict of the ſaid felony, 


+ which ſhall excmpt the offender from being puniſhed az 
„ accelſary, it ſuch principal felon ſhall be afterward; 
„taken and convicted.“ | 


Upon theſe ſtatutes it has been decided, that it is in the election of the proſecutor 
to proceed either immediately for the miſdemeanor, or for the felony when tlie 
Principal is taken, Lord Raymond 1270.; and in the firſt caſe it is not neceſſary to 
aver, that he could not he taken, Rex v. Pollard, 8. Mod. 264. or that he had nat been 
convicted, Rex v. Baxter, 5. Term Rep. 83. — But Mr. Juſtice Foſter denies this 

int, if taken in its full extent, to be law; and contends, that where the principal 
is amenable, the proſecutor hath no option, but muſt proceed againſt the receiver for 
the tclony. Foſter 374. And in the cole of the King v. Wilkes, at Warwick 
allizes, 2 cafe was reſerved on an indiftment againſt a receiver for the miſdemeanor; 
and the Court held the indifiment good, as reaſonable evidence was given that the prints 
ciſ al could wot be taken ard proſecuted, to ag to be convicted. Caſes in C. L. 98. 


+ And by 22. Geo, 4. c. 53. “ In all caſes whatſoever, 

© where any goods or chattels (except lead, iron, copper, 

(2) This is ** braſs, bell metal and folder (2) ſhall have been feloni- 
wovided for © oufly taken and ſtolen, whether the offence ſhall amount 
vy 29. Gco. 2. 6 to grand larceny or ſome greater offence, or to petty lar- 
ide un. . ceny only (except where the felon ſhall have been already 
i convicted of grand larceny, or ſome greater offence), 
« every perſon who ſhall knowingly buy or receive any 
„ ſuch goods and chattels, may be proſecuted for a mit- 
e demeanor, and ſhall be puniſhed by fine, imprifonment, 
* or Whipping, as the court of quarter ſeſſions, or any 
« other court ſhall think fit to inflit ; although the ie 
| Cipk 
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«© cipal felon or felons be not before convicted of the ſaid 
« felony, and whether he, ſhe, or they is or are amenable (4) The pri 
&© to juſtice or not (3).—And in caſes where the felon 3) The pris. 
J : 11 Y cipal felon 
« actually committed ſhall amount to grand larceny, or to may bean evi- 
© ſome greater offence, and where the perſon or perſons dence againſt 
« actually committing ſuch felony ſhall not he before con- the receiver 
« yicted, ſuch offender or offenders ſhall be exempted from „ rr, 
« being puniſhed as acceſſary or acceſſaries, if ſuch principal ali Thom 
« felon or felons ſhall be afterwards convicted. —Provided, in the caſe of 
« par. b. that this act ſhall not repeal any former law againſt Rex v. Hal 
this offence, and that offenders puniſhed under this act lam, 26. Geo. 
« ſhall be exempted from puniſhment under any other act? 


« for the like offence.”? 


As to THE SECOND POINT, viz. Whether the acceſſary 
ſhall in any caſe be arraigned or tried before any principal 
hath appeared. 


Sect. 45. Notwithſtanding the numerous (a) authorities (a) B. Cor, 
in the old books, that an acceſſary ſhall not be compelled to 11. 20. 118. 
anſwer before the principal have appeared and anſwered, I Fort. 374. 
take the contrary opinion to be in a great meaſure (b) ſet- Sw ASA 
tled at this day. And yet it ſeems to have been al- 139. 142, 1 3. 
ways agreed, (c) that his plea cannot be tried before F. Reſp. 33, 
ſuch appearance or attainder, (4) unleſs he deſires it him- 36. 
ſelf; in which caſe it is agreed, that he may be tried with- n Cor. 33. 
out the principal, according to the rule, that guilibet potęſi 1 A 


renunciare juri pro ſe introducto. | F. Treſ. 199. 

44. Edw. 3. 
38. 9. Edw. 4. 43. 40. Edw. 3. 42. 44 Edw. 3. 7. 25. Edw. 3. 44+ 40. Ale 
fize 8. 25. B. Appeal 9. 189. 2. Rich. 3. 21. B. Mainpriſe 58. 8. P. C. 46. 
It is ſaid that the law was ſo anciently, but that it is now changed. Yet Dalton ch. 
198. ſeems to be for the old opinion. (4) Summary 222. 9g. Hen. 4. 3. F. Corone 
77. B. Appeal 28. S. P. C. 46. (c) Summary 222. 1. Hale 623. 2. Hale 223, 
224 B. Appeal 28. 9. Hen. 4. 3. F. Corone 57. S. P. C. 46. 1. And. 109, 
(4) F. Corone 12, 124. 463. Summary 222. S. P. C. 46. 


As to THE THIRD POINT, viz. Whether a perſon charged 
as acceſſary to more than one principal, may be tried before 
all of them have appeared. 


Se. 46. It ſeems to be holden by Sir (e) Matthew Hale, (+) Sum. 222. 
agreeably to what ſeems to be the ſtronger (F) opinion in 1. Hale 624. 
Plowden, that if a man be indicted as acceſſary to more than (F) Plow. 
one, and one of the principals appear and be convict, the 95, 99: 
Court may, if they pleaſe, try the acceſſary, as being ac- 
ceſſary to ſuch principal, and alſo condemn him, if the iſſue 
be found againſt him; and if it be found for him, may after- 
wards arraign and try him as acceſſary to the other when they 
hall appear, EY | 

But 
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| Put the contrary opinion is certainly ſupported by great 
(a) 5-F.C-46. (a) authorities; neither do | find any inſtance in the books 
mos Pens wherein the Covrt hath actually proceeded to the trial of 
47: an acceſſary in ſuch a cafe before all the principals have 
7. H. 4. 36, either appeared or been attainted : And (6) unlets there be 
Qu. B. App. ſome very particular circumſtances in the caſe, it cannot 
s be doubted but that it will be a weighty motive to induce 
7. Hen. 4. 36. 4 $4 f 5 : 
Keilw. 1-9, the Court in diſcretion to reſpite the trial of an acceſſary, 
(5) Plow. 99. to ſhew that ſonie of thoſe to whom he is charged as an 2c- 
7. Hen. 4. 30. ceflary, are ncither attainted, nor have appeared; for it 
ö muſt be owned, that it is a ſtrong objection againſt the try- 


ing him immediately, as acceſſary to thoſe who do appear, 


that thereby the country may be ſubject to the trouble of 
atter.ding two trials where one might do as well ; and the 
perſon tried may be ſubject to the hardſhip and hazard of 
two trials for liis life ; which is contrary to the general courſe 
of the law (as ſhall be more fully ſhewn under the chapter 
concerning the pla of anterfeits acquit) ; whereas if the trial 
ſhould be deferred till all the principals be attainted or ap- 

. P. S. 46. pear, he would be tried but once. (c) But if there be ſeveral 

3 6#er 361. principals, and a perſon be charged as acceſſary to one of 
them only, it ſeems clear, that it is no objection againſt his 
being tried as acceſſary to ſuch a principal, that the others 
have not yet appeared, nor are attainted, &c. 


As to THE FOURTH POINT, iz. Whether the principal 
and acceſſary may be hoth tried by the fame inqueſt, and in 
what manner ihey are to be tried. 


& ) Sum. 222. S4. 47. It ſeems (4) to be ſettled at this day, that if the 
e pr principal and accetlary appear together, and the principal 
— 2 plead the general iſſue, the accetſary ſhall be put to plead 
Der 120. alfo; and that if he likewiſe plead the general iſſue, both 
2. Inſt, 194. may be tried by (e) one inquett ; but that the principal 


28. F. 3.94. mutt be (/) firſt convicted; and that the jury ſhall be 


F. Corone 10. charged, that if they find the principal not guilty, they thall 


1, : f 
8. p. C. 46. find the acceſſary not guilty, 

Raſtal 50. 82. 

53. F. Exigent 4. B. Mainprife 3. Con. Bract. 123. 139. 142. 148. 40. Z. 3. 
7. F. Corone 82. 90. 136, 216. 350. F. Treſpais 209. 40. E. 3. 42. 23. E. 3. 
44. 40. Athze 25. 44. E. 3. 3. B. Appeal 9. F. Corone 11. 118. F. Main: 
viſe 58. 2. R. 3. 21. In all which books it feems to be holden, that rhe acceffary 
1s not compcllable to anſwer till all the principals be convict. (-) Sce the books cited 
to letter 4. Con. F. Cor. 10. 77. 82. 96. II. 4. 3. 7. H. 4. 36. Dyer 120. 
S. P. C. 46. (J) Summary azz. F. Corone 30. Raftal 50, 51, 52. 54. 
. CO. 117. 8 | Sh 
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But it ſeems agreed, that if the principal plead a plea in (4) B. Perems 


rit, | : 42. g 
bar, or to the writ, the acceſſary ſhall not (a) be driven to 83 


anſwer till ſuch plea be determined (4). . 
a Foſter 360. to 368. 


(4) Where the principal and acreſſary are tried by the fame inqueſt, the acceſſary 
may enter into the full defence of the principal, and avail himſelf of every matter 
of fact, and of every point of Jaw tending to bis acquittal; and when the ac» 
ceſſary is tried after the conviction of the principal, if it ſhall come out in evidence 
that the offence of which the principal was convicted did not amount to felony in Sue, 
or not to that ſpecics of felony with which he was charged, or if it ſhall manifeſily ap- 

ar in point of fact that he was innocent, the acceſſary ought to be acquitted, 

Daniel's Caſe, Foſter 121, 10. State Trials 4i7. Foſter's Third Difcourte 365. 
and Smith's caſe, Caſes in Cro. L. 237.—lt is alfo /aid, that the production of the re. 
cord of conviction of the principal is ſuthcient to put the acceſſary upon his defence. 
Foſter 363. But it ſeems that ſome additional evidence is nece ary tor that purpoſe, 
in order, to apply and connect it with the cafe of a prifoner inaitted as acccflary 5 
for a bare unqualified record can only be evidence agaiuſt thole who are parties ts ir. 
O. B. 1754. p. 474. Foſter 365. 


As to THE FIFTH POINT, vig. In what manner the ac- 
ceſſary ſhall be tried, where his offence ariſes in a different 
county from that of the principal. 


Seck. 48. It ſeems to have been (3) agreed anciently, (4. Aſftee 
that by the common law, if a town extend into more than = 
one county, and a felony be committed in that part of it be "bg 5 
which lies in one county, and there were acceſſaries in that B. Cor. gz. 
part of it which lies in another county, an appeal may be B. Cor. 12 f. 
brought againſt the acceſſaries as well as the principals, in 35 "<a * 
that county in which the principal felony was committed; and 5 r 
and where the counties are at a diſtance, it ſeems that it 63. 
may be probably argued, (c) that an appeal may be brought This cafe 
in like manner againſt all in the county wherein the princi- _ to he 
pal felony was committed ; becauſe in an appcal the trial ee 4 
may be by a jury returned from each county. But where ce) z. Hen. 
one of the counties cannot join with any other in taking 2. 12. 
an inqueſt, as that of London, &c. it (4) hath been ad- * B. 1. c. 31. 
judged, that an appeal againſt the acceſſary cannot be 7 

, * 


brought in either. 40. 
7. Coke 2. 


But F. Cor. 93. B. Cor. 125. B. Appeal 7. 45. Aſſize 9. and S. P. C. 63. ſeem to 
be contrary. In S. P. C. 65. there is an opinion, that in this caſe there ſhall be ſc vera! 
appcels in the ſeveral counties. But now one appeal is ſuthcient, in the caſe of mur- 
der, by force of 2. &. 3. Edw. 6. 24. ſet fotth more at latge in the next ſection. Sum- 
mary 188. Qu. 44. Aﬀize 16. 43. E. 3. 17. 21. 34. (4) Dyer 38, 39, 40. 7. Co. 2, 


Alſo, becauſe there can be no (e) joinder of counties for (e) Finch grr. 
the finding of an indictment, it ſeems to have been very B. 1. c. 32. 
doubt- C. 13 
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(a) Keilw, 67. (a) doubtful at the common law, where the offence of 
The acceſſary the acceſſary aroſe in a different county from that of the 


in ſuch cale 15 principal, whether it could be indifted at all; becauſe the 


ſaid to be in- W iuſa; ] 
dick able in the COUNty In which it aroſe could not take conuſance of the 


county in Principal felony arifing in another county, without which 


which the they could not find that of the acceſſary. 

principal felo- | 

ny was committed. But in the Year-Book of 9. Edw. 4. 48. 1. abridged F. Cor. 33, 
and B. Indict. 52. the acceſſury was indicted in the county in which he was acceſſary, 
and rhe Court wrote to the juſtices of the county wherein the principal felony was 
committed, to certify whether the principal was indifted before them. And in 
S. P. C. go. this caſe is holden to be law. Sce alfo 3. Inſt. 49. 135. But in 
6. P. C. 63. it is f1id, that there was no remedy at common law agzin{t the acceſſary 
where his offence was in a different county from that of the principal, See 1. Hale 623, 


Vide Rex v. Sect. 49. But theſe matters are fully cleared by the ſta- 


. 2 Fans wir tute of 2. and 3. Edw. 6. c. 24. ſ. 3. by which it is enacted, 
466.494. „That an appeal of murder may be ſued in the fame coun- 
cc 


ty-whecre the party feloniouſly ſtricken or poiſoned thall 
dic, as well againſt the principals as acceſſaries, in what- 
© ſaever county or place the acceſſaries ſhall be guilty ; and 
te the juſtices before whom any ſuch appeal ſhall be com- 
menced, ſucd, and taken, within the year and Cay after 
ſuch murder and manſlaughter committed and done, ſhall 
„ procced againſt ſuch acceffaries in the ſame county where 
*« ſuch appcal ſhould be fo taken, in like manner and form 
« as if the ſame offence of acceſſaries had been committed in 
„ the ſame county where ſuch appeal ſhall be ſo taken, as 
& well concerning the trial by the jurors, or twelve men of 
& {ſuch county where ſuch appeal ſhall be taken upon the 
«« plea of not guilty, as otherwiſe,” 


6 


** 


0 


La 


Sef. 5o. And by e. &. 3. Edw. 6. c. 24. f. 4. That 
where any murder or felony {hall be hereafter committed 
and done in one county, and another perſon, or more, 
ſhall be acceſſary or acceſſaries in any manner of wile to 
any ſuch murder or felony in any other county, that an 

„ indivtment found or taken againſt ſuch acceſſary or ac- 
« ceffaries upon the circumſtances of ſuch matter before 

« the juſticcs of peace, or other juſtices or commiſſioners 

„ to inquire of felonies in the county where ſuch offences 

« of acceſfary or acceſſaries in any manner of wite ſhall be 
„committed or done, fhall be as good and effectual in the 

« law, as if the faid principal offence had been committed 

« or done in the ſame county where the ſame indictment 
againſt ſuch acceſſary ſhall be found: And that the juf- 

tices of gaol-delivery, of oer and tcrminer, or two of 
„them, of or in any ſuch county where the offence of any 
« ſuch acceſſary ſhall be hereafter committed and done, up- 
« on ſuit to them made, ſhall write to the c rotu.orum, 
« or keepers of the records, where ſuch principal ſha!l be 
„ At- 


* 


* 


Ly 
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« attainted or convicted, to certify them whether ſuch prin- 
« cipal be attainted, convicted, or otherwiſe diſcharged of 
« ſuch principal felony ; who, upon ſuch writing to them, 
« or any of them, directed, ſhall make ſufficient certificate 
« in writing, under their ſeal or ſeals, to the ſaid juſtices, 
« whether ſuch principal be attainted, convicted, or other- 
« wiſe diſcharged, or not: And after they that ſo thall have 
« the cuſtody of ſuch records, do certify that ſuch prin- 
« cipal is attainted, convicted, or otherwiſe diſcharged of 
« ſuch offence by the law ; that then the juſtices of gaol- 
« delivery, or of oyer and termzner, or other thereto autho- 
« riſed, thall proceed upon every ſuch acceſſary, in the 
© county where ſuch acceſſary or acceſſaries became ac- 
« ceffary, in ſuch manner and form as if both the faid 
« principal offence and acceſſary had been committed and 
done in the ſame county where the offence of acceſſary 
« was or ſhall be committed or done: And that every ſuch 
« acceſſary ſhall anſwer upon his arraignment, and receive 
« ſach trial, judgment, order and execution, and ſuffer 
« ſuch forfeitures, pains and penalties, as is uſed in other 
« cales of felony; any law or cuſtom to the contrary be- 
fore uſed in any wiſe notwithſtanding.” 


In the conſtruction of this ſtatute, the following points 
ſeem moſt remarkable, viz. | 


Sec. 51. FirsT, An indictment againſt an acceſſary, in 
purſuance of this ſtatute, in the county wherein he was ac- 
ceſſary, ought expreſsly to recite that the principal did the 
felony in the other county, and not barely that he was indicted 
for it; for that is only an argument, and no direct affirma- 
tion that he did it. 


ect. 52. SECONDLY, The court of (a) king's bench, 
in relation to a perſon there indicted as an acceſſary in the 
county wherein the ſaid court happens to ſit, to a felony in 
another county; and the lord (/) high ſteward, in relation 
to a peer to be tried before the lords on an indictment 
| 821 him as acceſſary in one county to a felony in ano- 
ther; are within the purview of the ſaid ſtatute; not only 
becauſe it is a remedial law, and made to ſupply a very 
miſchievous defect of the common law, which oftentimes 
neceſſarily occaſioned a failure of juſtice, and therefore ought 
to have a beneficial conſtruction ; but alſo becauſe the 
court of king's bench, being the (e) ſupreme court of yer 
and terminer, and gaol delivery, may naturally be included 
in the very words of a ſtatute which gives ſuch juſtices any 
new power; or if it be not thought to be ſtrictly within 
the words, it is at leaft within the meaning of them, hc 
| ONE 


223 


8. Coke 118. 
Vide ſup c. 
25. ſect. 60. 


(4) 3. Inſt. 49. 
135. 

9. Coke 118. 
Summary 223. 
See the notes 
to ſect. 48. 
under letter 
(4). 

(9)3. Inſt. 3 
135. 8 


( ) Vide ſup, 
c. 3. ſect. 11. 
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otherwiſe would give a higher privilege to an inferior court 
than to a ſuperior : And the like in effe&t may be ſaid in 
(a) 3- Inſt. the caſe of the lord (a) ſteward, who by the words of his 
nts commiſſion, as well as the nature of the thing, ſeems to be a 
juſtice of cyer and terminer, and within the very words of 
the ſtatute, or at leaſt within the meaning. lo which may 
be added, that theſe words in the latter part of the ſtatute, 
& That the juſtices of gaol-delivery, or of oyer and 
& ter miner, or other there authorized, ſhall procecd againſt 
«*« ſuch acceſſaries,” &c. ſeemplainly to imply, that ſuch other 


ſo authorized may alſo ſend for a certificate of the record re- 


lating to the principal; for nothing can be more natural 
than to expound one part of the ſtatute by another. As to 
the objection, that the words of the ſtatute are, that the ſaid 
juſtices, ** or two of them,“ ſhall write to the fes rotu- 
lorum, &c. and therefore that the lord ſteward cannot do it, 

6) 3. Inf, becauſe he is but one, it may be (5) anſwered, that thoſe 

136. words are to be thus conſtrued, that where there are two or 
more ſuch juſtices, they muſt write, &c. but not where there 
is but one. 


(c) Dyer 233, Reg 53- THIRDLY, Not only the juſtices of the king's 
5 nch, the pleas before whom are properly ſty fed (c) plarita 
12, Coke 42. coram rege, and not coram juſticiariis, but any other juſtices, 
But Sir Edw. writing tor a certificate in purſuance of the ſtatute, ought to 
gs Yap do it by writ in the king's name, and not by a precept in their 
5 5 Sc to own names, and under their own ſeals, and the reaſon given 
make it ne- by Dyer is, becauſe it is a writing from juſtices to juſtices, 
ceſſary for the 

juſtices of the king's bench only to write in the King's name. 


Seck. 54. Foußrurv, Where ſome of thofe ſuppoſed to 
have been acceffaries to a felony in a different county, are 
proceeded againſt in the king's bench, in purſuance of the 
ſtatute, if there be a likelihood that others will be in the fame 
manner proceeded againſt in another court, it ſeems moſt 
(d) 3. Inſt. 49. adviſable (4) to ſend for the record relating to the principal 
136. by a ſpecial writ formed upon the matter according to the 
ſe) Vide ſup. words of the ſtatute, and not by cet iorari, becauſe that would 
c. 27. ſec 62. wholly (e) remove the record from the court below into 
75 Im {ec. the court of king's bench, which might cauſe a doubt, whe- 

ther either the court below or that of the king's bench could 
certify it upon a ſubſequent writ ; for as to the court be- 
low, it might be objected, that being no longer a record of 
that court, it cannot be certified by it ; and as to the king's 
bench, it might be objected, that the principal was neither 
attainted nor convicted there; whereas the words of the 
ſtatute are, That the juſtices ſhall write to the keepers of 


the records where ſuch principal ſhall be attainted 85 _ 
„ victed.- 
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« yicted.” But theſe doubts are avoided by (a) directing (a) 2. Inſt. 4. 
a ſpecial writ to the court below, on which a ſpecial certifi- ““. 

cate ſhall be made in purſuance of the ſtatute, and the record 

ſhall ſtill remain below, and conſequently may be certified 

from thence on a ſubſequent writ. 


+ Se#t. 5 5. And for preventing any failure of juſtice, and tak- Murder, how 

ing away all doubts touching the trial of murders, it is enacted 5 
by 2. Geo. 2. c. 21. 'T hat where any perſon ſhall be ſelo- e hates 
« niouſly ſtricken or poiſoned upon the fea, or at any place penediu Eng 
« out of England, and ſhall die of the {ame within England ; land. ba 
« or ſhall be ſo ſtricken or poiſoned within England, and 
die of the fame upon the ſea or out of England; an indict- 
« ment by the jurors of the county in which ſuch death, 
« ſtroke, or poiſoning ſhall reſpectively happen, whether 
« found before the coroner, or before juſtices of the peace, 
« or other juſtices or commiſſioners who have authority to 
« inquire of murders, ſhall be good as well againſt the prin- 
« cipal as the acceſſary; and the gaol-delivery and er and 
e terminer for the county, and alſo any ſuperior court, into 
« which the indictment ſhall be removed by certiorari, may 
proceed therein in all points as if the fact had been wholly 
© committed in the ſaid county. And the offenders ſhall 
& be entitled to all and the fame advantages, &c. except 
challenges for the hundred.“ 


Ver. IV. Q CHAP- 


CHAPTER THE THIRTIETH. 


O F 


STANDING MUT E. 


pAVING ſhewn in what manner a priſoner is to be ar- 
raigned, I am in the next place to examine in what 
manner he is to be dealt with afterwards; and to that end 
{hall endeavour to ſhew, | 


1. What is to be done with a priſoner upon his ſtanding 
mute. 


2. What is to be done with a priſoner upon his confeſſion. 
3. What is to be done with a priſoner upon his pleading. 


Axp FiRsT, As to the priſoner's fanding mute, I ſhall 
conſider, 


1. Where he ſhall be ſaid to ſtand mute. 


2. How it ſhall be tried whether he do ſo of malice, or by 
the act of Gop. 


3. What ſhall be done where one is found to ſtand mute 
by the a& of God. 


4. Where he who ſtands mute ſhall be awarded to the ſame 
execution as if he had not ſtood mute, and where he ſhall be 
adjudged to his penance. 


5. What is the nature of ſuch penance. 
6. What he ſhall forfeit, and to whom. 
7. Whether the proſecutor of an indictment or appeal of 


larceny be entitled to a reſtitution of the goods ſtolen, upon 
the detendant's ſtanding mute. 


> Where one that ſtands mute ſhall haye the benefit of 
clergy, 


Q 2 As 
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As to THE FIRST POINT, viz. In what caſes a man ſhall 
be ſaid to ſtand mute. . 


$27. 1. I take it to be agreed, that he who anſwers im- 
pertinently, or ineffectually, or refuſes to put himſelf upon 
his trial in fuch manner as the law directs, may as properly 
be ſaid to ſtand mute as he who makes no anſwer at all; as 

(a) Dyer 49. where a man (a) refuſes to plead a plea in chief, or the gene- 
it 1 ral iſſue, but inſiſts on ſome frivolous defence, or even to 
. © 37% plead a good (5) dilatory plea, and refuſes to plead over to 
Summary226. the feleny, in which cafe after ſuch a plea is found againſt 
S. P. C. 150. him, he thall not (c) be admitted to plead in chief, but ſhall 
(5) Keile. 70. he adjudged to his penance in the ſame manner as if he had 
5 8 B. Cor. made no plea at all. And ſo ſhall he be who pleads a 
(c) Keilw.7o, good plea in chief, or the general iſſue, but (4) refuſeth to 
(% B. Pain. put himſelf upon the inqueſt (that is, to be tried by God 
1 P.. and his country if a commoner, or by God and lis (e) 
. . peers if a lord) or to wage battle where ſuch trial is (/) al- 
2. Inſt. 178. lowed. 

Suminary 226, 


F. Corone 27. 30 359. 4. E. 4. Ho 7. E. 4. 29. 14. E. 4. J. 3. Inſt. 229. 
B. Cor. 149. 8. E. 4. 3. (e) Kelynge 57. ( See poſt. c. 44. S. P. C. 81. 


(g) 2. Inſt, Sect. 2. It ſeems to be holden in the (g) Second Luſtitute, 


8 and alſo in the latter part of Sir Matthew Holes Pleas of the 
6 % Crown, that if a priſoner on his trial peremptorily chal- 


(4) Keiynge lenge above the number allowed him by law, he ſhall not be 
36. dealt with as one that ſtands mute, but ſhall be hanged: But 
(/) 3. Inſt. this very point is made a uære in another (i) part of 
ay it's Hale's Pleas of the Crown, and allo in (e) Kelynge; and 
3 the contrary is holden in the Third (1) Inſtitute: Neither 
F. Corone 56. does it ſcem ealy to aſſign a reaſon why he who challenges 
B. Corone more jurors than he ought, ſhall, in reſpect of an implied 
3 refuſal of a legal trial, be thought worthy of a greater 
gh hi puniſhment than he who obſtinately, directly, and ex- 
there is no preſsly refuſes it. To which may be added, that there 
ether autho- ſteems to be but one (m) full authority in the old books 


_ ehe for the maintenance of this opinion, whereas there is a great 
„„ (2) number of the other tide, 

Hale, or 

Kelynge. 2. Inſt. 178. Summary 259. Kelynge 3%, (2) F. Cor. 359. 3. H. 7. 
12. Abr. F. Cor. 31. B. Clergy 27. And note that this caſe is the more re- 
markable, becauſe of the very fame vear with the former, and ſubſequent to it. 
Vide Kelynge 3. 3. H. 7. 2. f. The like is taid to be adjudged by all the juſ- 
tices bur Keble C nd this caſe is abridged. B. Appeal 82, B. Pain. 4. 2. Hale 316. 


A priſoner thus perverſely and obſtinately offending is, in high treaſan, 5% fas 
attainted, 2. Hale 268. 4. Comm. 348, Andinfelopy the challenge full be overs 
ruled. 2. Hale 376. Vice :nirz ſection 7. notes. 


ö $A. 
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Se. 3. But it is clear, (a) that he who demurs in law (a) See the 


to an indictment or appeal, ſhall not be eſteemed to ſtand 
mute, nor be dealt with as ſuch, as having refuſed a trial 
by his country, for he puts himſelf upon a trial by the Court, 
which is the proper trial of a matter in law. 


next chapter, 
ſection 3. 


Sect. 4. Alſo it ſeems clear, that after a man hath (5) 
8 4 | . e. 
confeſſed himſelf guilty, or pleaded, and put himſelf upon 150. 
bis (e) country, he ſhall not afterwards be demeaned as one Same point 
that ſtands mute, in reſpect of his ſubſequent ſilence; but e 
the jury ſhall be charged, and the trial ſhall proceed, and the Py ee 79 


like judgment ſhall be given as in common caſes. abridged B. 

Pain. 2. But 
in theſe books it is incidentally holden, that where a man does not confels, but pleads 
not guilty, and after ftands mute, he ſhall be put to his penance. ( Kelynge 36, 
37. Summary 225, 226. 2. Hale 316. 15. Edw. 4. 23- Ab. B. Penance 9. 
B. Corone 51. Con. 8. Hen. 4. 3. for which tce the note next above. 


As to THE SECOND POINT, vis. In what caſes, and in 
what manner it ſhall he tried, whether one who ſtands mute 
do ſo of malice, or of the act of God. 
: p (4) Sum. 225. 
Seck. 5. It ſeems agreed, (4) that where a priſoner S. P. C. 150. 
wholly ſtands mute without making any anſwer at all, the 2. Ink. 177, 
Court ſhall take an i of rice by the oath of any 178: 
(e) twelve perſons that (/) happen to be preſent, whe- 8. H. 4.1. 
[ 5 a g 4 | F. Corone 71. 
ther he do to of malice, or by the act of God. But (g) 223. 
after an iſſue hath been joined, if the priſoner ſtand mute gz Afſize zo. 
when the jury are in court, if there be any need for ſuch in- B. Appeal 24. 
quiry, it thall be made by them, and not by an inqueſt of ( Baſt. Eur. 
olice. Au. 
: &. vl. I, 2. 
F. Corone 71. B. Appeal 24. (2) S. P. C. 150. from the authority of 8. Hen. 4. 3. 
for which ſee the notes to the precedert tection, 


Se. 6. Where (5) a man anſwers, but not eſſectually, it () Sum. 226. 
ſeems needleſs to make any inquiry whether bis refuſal be 8. 5 150. 
owing to his malice or not, becaule it is apparent. 5 * 

f . 2, Hale 317. 

As to THE T:HIRD POINT, viz. What ſhall be done 


where one is found to ſtand mute by the act of God. 


Seck. 7. It is agreed, (7) that in ſuch a caſe, the judges _ 
of the court (who are always to be of counfel with the (0) S. P. C 
priſoner, to ſee that he have law and juſtice) ſhall not 3 RN 
only cauſe the felony to be inquited of, but alſo whether 133. 
the priſoner be the fame perſon, and all other matters which Caſ-s 'n Cro. 
he might have pleaded in his defence. Law 358. 
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And ſuch inquiry ſhall be made, as 1 ſuppofe, not by an 

inqueſt of office, but by a jury returned by the ſheriff in 

| the ſame manner as if the detendant had actually pleaded; 

. for ſince it is no way his fault that he did not ſo plead, there 

is no reaſon why his trial ſhould be in a more looſe and 

ſummary manner, or any way leſs regular or ſolemn, than 

if he had. To which may be added, that Sir Matthery 

(a) Sum. 225. Hale ſaith, (a) © that the - Fate ſhall be inquired of, &c. 

din the ſame manner as if the priſoner had pleaded 

* not guilty ;” from which words it ſeems plain, that, 

in his opinion, the inquiry ought to be by an inqueſt re- 

turned by the ſheriff as in the other trials at the miſe of 

the parties, becauſe if the defendant had pleaded, it muſt 

certainly have been ſo. And therefore it ſeems reaſonable, 

that where Sir William Staundforde (b) having ſpoken of 

ſuch inquiry adds immediately, that “ it is but an inqueſt 

of office,” ought to be ET not of the inquiry of 

the felony, whereof he had laſt ſpoken, but of the in- 

(c) F. Cor. quiry whether the priſoner ſtood mute of malice, or by 

225, the act of God, whereof he had ſpoken in the ſentence 

88 30. next before; and I the rather incline to think that this 

- Hale 286, is his meaning, becauſe the (c) books cited by him, to this 
317. accords, point, relate to this inquiry only. 


(0 s. P. C. 


150. 


Old Bailey ſeſſion 1778, (No. 32.) Francis Mercier, on his arraignment for murder, 
food mut. The ſheriff was directed to return a jury to inquire whether it was 
through cbſtinacy or the viſitation of God.“ -The jury * that he ſtood mute 
« fraudulently, wilfully and obſtinately, and not by the providence of God,” The 
judge immediately paſſed ſentence, and he was executed. Vide 12. Geo. 3. c. 20. 
Jafra lefhion 25, ; : | 


As to THE FOURTH POINT, v/z. In what caſes he that 
ſtands mute ſhall be awarded to the ſame execution as 
it he had not ſtood mute, and where he ſhall be adjudged to 
his penance, I thall conſider, 


1. What ſhall he done to him who ſtands mute after an 
attainder. 


2. What to a perſon arraigned for high treaſon. 
3. What to one arraigned for petit larceny. 
4. What to one arraigned for felony by ſtatute. 


g. What to one arraigned upon an appeal. 


6. What to ane indicted of a capital ſelony, or petit treaſon. 
As 
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As to the firſt particular, viz. What is to be done to him 
who ſtands mute after an attainder. 


$:4. 8. It ſeems to be ſettled /a) at this day, that (a) en 26 
wherever one who is attainted, either by judgment on a, Hale 315, 
verdict, or confeſſion, or by outlawry, or abjuration, 316. 
ſtands mute to the demand why execution ſhould not go Kelynge 36. 

inſt him, he ſhall b ded to hi but S. P. C. 150, 
againſt him, he ſhall not be awarded to his penance, bu . 15 
8 A : a . So adjudged, 
to the ſame kind of execution, if any, that would have been 3 Hen. 4. 3. 
awarded, if he had not ſtood mute. Ab. B. Pain. 2. 

B. Corone 22. 
25 to the cauſe of abjuration or any other attainder after a confeſſion; but the con- 
trary is inſinuated as to other attainders. But in 26. Athize 19. Av, F. Cor. 191. 
B. Pain. 12. F. Cor. 99. one who had abjured ſtanding mute, was put to his pe- 
nance and not hanged. 


Yet there ſeems to be this difference, that where one who 
hath always continued in priſon, after an attainder by ver- 
dict or confeſſion, ſtands mute to the demand why exe- 
cution ſhould not go, it ſhall be awarded (5) againſt him, 

| not. b 0) 8. P. c. 
without any inquiry whether he ſtand mute by malice, or 155. 
otherwiſe, or whether he be the ſame perſon who is ſo 10. Edw. 4.* 
attainted or not; becauſe it ſufficiently appears that he is 19- 26. 
the ſame perſon, and that is ſufficient to juſtify an award 1 
of execution againſt him, where nothing appears to the ans 185. 
contrary. But if a perſon ſo attainted, be retaken after an 
eſcape ; or if one be taken after an outlawry or abjura- 
tion, and ſtand mute to the demand, why execution ſhould 
not go againſt him? it ſhall be inquired, whether he ſtand 
mute of malice, or of the a& of God; and. if it be found 
of malice, it ſeems that execution ſhall be awarded without 
any farther inquiry: (c) But if it be foun1 to be of the oy 
act of God, it ſeems, that it ought to be alſo inquired, whe- $2 8. P. C. 
ther he be the ſame perſon or not, in the fame manner as 1, Edw. 4. 
where one ſtands mute by the act of God, when firſt pl. 19. pl. 26. 


brought upon his trial. Cor, 36. 
| B.Corone 133. 


As to the ſecond particular, viz. What is to be done 
to one who ſtands mute to an arraignment for high trea- 
ſon. = 


Se. 9. It is clearly ſettled (4) at this day, that ſtand- 
ing mute upon an arraignment for high treaſon is equi- (4) Summ. 
valent to a conviction by verdict or confeſſion, and conſe- 226. 


s 1 . . 2. Hale 317. 
quently ſubjects the criminal to the ſame kind of judgment Skinner = 


Savile 30. 
Kelynge 57. Dyer 205.1. Inſt. 177, B. Pain. 19. Co. Lit. 391. 3. Inſt. 14. 5. P. C. 


139» Con, F. ar. 283. 
24 and 
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and execution as ſuch a conviction would do. But 1 take 
it for granted, that ſuch ſtanding mute muſt in (a) like 
manner appear to be obſtinate; and that if it be found to 
be the act of God, the whole matter ſhall in like manner (3) 
be inquired of, as hath been more fully ſhewn in the former 
partot this chapter. But where ſuch perſon appears to ſtand 
obſtinately mute, I do not find it any where holden, that 
there is any neceſſity that he probably appear to be guilty, 
or that any evidence be examined to prove him fo, betore he 
ſhall be condemned or executed. But th13 is adviſable, where 


one ſtands obſtinately mute on an arraignment for felon 


(c) 2. Inſt. 
177. 


6%) Dyer 231. 
3. Infl. 114. 
2. IIale 320. 
Br. Tr. 367. 
B. 1. 6, 17. 
Jet. 9. 

S. P. C. 150. 
Summary z26. 
2. Balc 318, 
319. 


(„) Sum. 226, 
Sed 2 Hale 
317. 122. 
COUntra. 

(/)S P.C.150, 
(z) B. Pala. 8. 


19. 
(5) 2. Inſt. 
178, 179. 


(-)Relynge 37. 


by ſtatute, as thall be more fully ſhewn in the fourteenth aud 
fiftcenth ſections. 


As to the third particular, viz. What is to be done 

to one who ſtands mute to an arraignment for petit lar- 
Cn. 
Sent. 10. I take it to be agreed, {c) that if a man ap- 
pcar to ſtand obſtinately mute on an arraignment for petit 
larceny, he ſhall have the like judgment, &c. as if he had 
e of the indictment, | 


As to the fourth particular, viz. What is to be done 
to thoſe who ſtand mute to an arraigument for felony 
by ſtatute. | 


S.. 11. It is expreſsly enacted by 33. Hen. 8. c. 12, 
ſ. 12. * That if a perſon indicted, and arraigned of trea- 
% fon, miſpriſion of treaſon, murder, manſlaughter, or 
& bloodſhed, &c. againſt that act, within the verge of 
© the court, ſhall obſtinately refuſe to anſwer direQly, 
„or {hall ſtand mute, he ſhall have the like judgment, 
„ Kc. as if he were found guilty, &c.” But (4) where a 
ſtatute, as that of piracy, &c. ordains a trial by the 
common courſe of the law, it hath been adjudged, that 
the criminal ſhall have judgment of his penance, &c. as 
2 other tclonies, 


As to the fifth particular, viz. What is to be done to one 
who ſtands mute to an arraignment. on ai appcal. 


Se. 12. It is holden by Sir Mathew Hale, (e) that 
an appclice of felony ſtanding mute ſhall not have judg- 
ment of penance, but to be hanged ; but this is made a 
quare in (/) Staundforde, and (g) Brot,; and the con- 
trary opinion ſeems to be favoured by Sir (h) Edward Coke, 
and is cxpreisly holden by (z) X., and me 4 
everg 


TC 


2 r 3 a=o75*s 
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ſeveral (a) reſolvtions in the old books; whereas THE (2) 8. Hen. 4. 
yYEAR-BOOK of dbu d the third (% ſcems to be the only Ab B. Pai 

: ig” * 3 2 B. Pain. 1. 
reſolution in favour of the other fide. Jo which it may be g. Porfeit 1 
anſwered, not only that three of the above: cited reſolutions B. Appeal 24. 
to the contrary. are much later, but alſo that the appellee in F. Corone 31. 
this caſe appears to have been taken with the mzainour, (c) + Edw. 4. 11. 
which probably might be a circumſtance of confiderable —_ 18 
weight in the judgment. ö 
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71. 
3 B. Appeal gz. 
B. Pain, 14. 43. Afﬀize 30. Ab. B. Pain. 13. B. Appeal 78. B. Corone 123 or 124. 


F. Corone 228. ; and in 14. Edw. 4. pt. 7. this point 1s made a gzere; but in the very 


next folio, pl. 17. Ab. B. Corone 161. it is adjudged by all the juſtices, that the ap- 
cllee in ſuch caſe ſhould have his penance. (5) 21, Edw. 3. pl. 18. Ab. B. Pain. 8. 
. Appeal 40. B. Corone 43. But ncither F. Corone 56. nor 3. Hen. 7. 2. pl s. nor 
z. Hen. 7. 12. pl. 5 cited by Stazrdforde, ſeem to come up to this point, but rather to 


/ * 


be authorities of the other fide. See B. Corone 82. (c) Vide ſup. c. 15. ſect. 41, 


As to the ſixth particular, v/z. What is to be done to one 
who ſtands mute to an indictment of a capital felony, or a 


petit treaſon. 


Scct. 13. It is enated by the (d) above-mentioned ſtatute 7% vide 2. 
of Weſtminſter the firſt, c. 12. That notorious felons Inſt. 177, 178. 
« which openly be of evil fanie, and will not put themſelves 
© in enqucits of felonies, that men ſhall charge them with 
« before the juſtices at the king's ſuit, ſhall have ſtrong and 
* hard impriſonment, as they which retulſe to ſtand to the 
© common law of the land.” But this is not to be under- 
ſtood of ſuch priſoners as be taken on light ſuſpicion. 


Sec. 14. Sir (e) Edward Cote, in the conſtruction of this (-):.Inft.177, 
ſtatute, ſaith, that “no perſon ſhall be put to this puni%- 
ment, unleſs the matter be evident or probable, which it 
« is the duty of the judge to look into; and Str iam (/) (4) S. P. c. 
Staundforde faith, © that there ougut to be evident or pro- 159. 
e bable matter to convict the party of the crime wliercof Summary 226, 
* he is arraigned, or otherwiſe that he be a notorious felon, 3. Hale, 320 
40 | ” — * 321, 322. 

or openly of bad fame;” and therefore te adviſes the 
judge, for the ſatisfaction of this ſtatute, and diſcharge of 
his duty, to examine the evidence which proves the prifoner 
guilty of the fact, before he proceed to the judgment of 
peine fort et dure. Yet | cannot find any book which takes (g) Raft. Ent. 
notice of any examination of this kind, or of any entry 5; 
that the defendant appeared to be a notorious felon, before - Ka hd 
ſuch judgment given againſt him, upon his ſtanding mute, 3. Hen. 7. 22. 
whether upon an (g) iadictineat or (+) appeal: but all the (5) 3.Hen.4.1. 
books cited in the margin ſeem to intimate, that the ſtand- + ne 4.11. 
ing mute is of itſelf a ſufficient ground for ſuch judgment. 29 Ane 
Yet all that can be inferred from thence ſeems to be this, 21.Edw. z. 18. 
that it is not neceſſary to make any thing of this kind * 3. Hen. 7. 2. 

0 
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of the record, it being a matter left to the diſcretion and 
conſcience of the judge, and to be preſumed where it is not 
expreſſed. But as to all capital appeals whatſoever, and all 
indictments and appeals of petit treaſon, perhaps it may be 
(4) $\ P. C. ſaid, that (a) not being within this ſtatute, but remaining 
as they were at the common law, the obilinacy of a criminal 
178, 179, in ſtanding mute to them, may be of itſelf, without more, a 
and the books ſufficient inducement to a judge to award him to his penance, 
cited ſet. 12. But conſidering that ſuch appeals and indictments are within 
under let. (4). the ſame reaſon with thoſe mentioned in the ſtatute ; and it 
1s uncertain how the common law ſtood in relation to theſe 
(4) S. P. C. matters, as appears by the beſt authors (Y) differing among 


149 themſelves concerning them; and ſecing the method pre- 
2. Inſt. 178, ſcribed by the ſtatute is very juſt and equitable; it ſeems 
279 prudent at leaſt in a judge to obſerve the ſame rules 11 all 


caſes of this kind. 


S$e2. 15. J do not find it ſaid in any book, what ſhall be 
done to a priſoner who obſtinately ſtanding mute to an 
arraignment, ſhall appear to be charged upon very light ſuſ- 
picion; but I take it for granted, that he may be ſeverely 
tincd and impriſoned for the contempt. 


As to THE FIFTH POINT, viz. What is the nature of 
the penance to which a priſoner is to be adjudged upon his 
obſtinately ſtanding mute. 


$:. 16. It is obſervable, that the above- cited Hatute 2 
II eſimiuſter the firſt ſays only in general, “ that felons ſtand- 
ing mute ſhall be put in 6 tu forte et dure,“ without ſaying 
al., thing of the manner of it, which it ſeems to leave as a 
known thing to the uſual practice in ſuch caſes; which we 
Hall beit find from the books of Entries, and other law 

() Sum. 227. books, all of which generally agree, that the priſoner ſhall 


Hale 319. b. 
1 be remanded (c) to the place from whence he came, and 
d. P. C. 150. put d) in ſome low dark room, (c) and there laid on his 


Keilw. 70. back, without any manner of covering, except for the privy 
4. Edw. 4. pl. parts, and (/) that as many weights thall be laid upon him 


11 
14. EK. 4. 8. Ab. B. Cor. 361. 2. Inſt. 178. Raſt. Ent. 38 5. 3. II. 4. 1. (4) This 
clauſe is omitted in Keilw, 70, 4. E. 4. 11. but it is mentioned in all the other books 
above cited, but with this difference, That 14. E. 4. 11. ſays only that he ſhall be put 
in a chamber, without adding that it ſhall be low or dark. (e) lu this all the books 
above cited ſeem to agree; and the Year-Book 14. E. 4. 8. pl. 17, S. P. C. 159. 
and 2. Inſt. 178. add, that he hall lic withaut any litter or other thing under him, and 
that one arm thall be drawn to one quarter of the room with a cord, and the other to 
another, and that his feet mall be ub in the ſame manner; but theſe clauſes are wholly 
omitted in all the other bouks above cited, except Hale's Summary, which takes notice 
ot the latter of them only; and Raftal Entirics 385, pl. 2. adds, that a hole hall be made 
for the head: and Ke//wway.70. a. ſays, that the head 'thall not touch the ęarth; but none 
of the other mention cither of theſe clauſes. (J) Inthis all che books above recited agrees 


as 
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as he can bear, and more, and that he ſhall have no manner (a) But 14, 
of ſuſtenance hut of the worſt (a) bread and (5) water, and —_ _ & 8. 
that he ſhall (c) not eat the ſame day in which he drinks, and 2. 2 
nor drink the ſame day on which he eats; and that he ſhall 158. are, that 
ſo continue till he (4) die. But it is ſaid, (e) that anciently he ſhall only 
the judgment was not, „that he ſhould ſo continue till he _ _— 
« ſhould die,“ but till he ſhould anſwer,” and that he hs Ms 
might ſave himſelf from the penance by putting himſelf on day; 

his trial, which he cannot do at this day after the judgment Keilw. 70. a. 


of penance 1s once given. that he ſhall 
have only rye 


bread; and Raſtal 385. and 2. Hen. 4. 1. gencrally that he ſhall have of the worſt 
bread. (2) 14. Edw. 4. 8. S. P. C. 150. 2. Inſt. 178. and 8. Hen. 4. 1. and 
Keilway 70. are, that he ſhall have the water next the priton, ſo that it be not current 1 
but Raſtal 38 5. is general, that he ſhall have the worſt water. (c) This is omitted in 
Keilway 70. and in 8. Heu. 4. 1. (4) This is omitted in none of the books abgve 
cited except 14. Edw. 4. pl. 11. and Summary 227. but neither of theſe books give the 
whcle judgment at large. (c) S. P. C. 150, 151, Britton 11. 


Sect. 17. It feems clear, (F) that women, upon ſtanding nne 
mute, are liable to ſuch penance as well as men. 2. Hale 319. 


$24.18. It is ſaid (g) to be the conſtant practice of (g) Kelynge 
NE WG ATE ſeſſions, where a priſoner refuſes to plead, to Lig | 
endeavour to compel him to do it by tying his thumbs ;. __ 
together with whipcord, and not to proceed to the judgment unneceſfary 


and penance, before all methods of perſuading him to plead by 12, Geo. 3. 


found ineffectual. | c. 20. 
. 1 i Vide infra 


— * . . a . 
As to THE $IXTH POINT, viz, What he who obſtinately NO 


ſtands mute ſhall forteit, and to whom, 


Se. 19. There is no doubt but that in caſe of (5) high % See the 
treaſon he ſhall forfeit both lands and goods, in the fame books cited to 
manner as if he had been attainted any other way. Alſo J fect. 9, 
take 1t for granted that in the caſe of felony and petit 
treaſon, where a perſon by ſtanding mute ſhall not avoid 
being attainted for ſuch crimes, he ſhall forfeit his lands 
and goods in the ſame manner as on other attainders. But 
wherever a perſon ſtanding mute is adjudged to his penance, 
and thereby prevents that attainder which otherwiſe he 
might have incurred, it ſeems agreed, (i) that he forfeits () 14. E 4.7, 


his chattels only, and not his lands. SUM. 226,227. 
2. Hale 319. 


Coke Lit. 491. F. Eſc- 10. F. Corone 51. Aſſize 421, S. P. C. 151. a. B. For- 
feit. 11.64, B. Appeal 24. 8. H. 4. 1, 2. 3. H. 7. 12. 


Sec. 20. It is agreed in THE YFAR-BOOK of 8. (H) Hen. 4. (4) 8. H. 4. 2. 
that the goods fo forfeited ought not to be delivered to any B- Appeal a4. 
perſon claiming them under : grant from the crown, till he 
have ſkewed a good title to them in the king's court, by ſome 
grant ſufficient to paſs them | 
of | | | Seel. 
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(a) Dyer 268. S$:.21. And it ſcems, (4) that ſuch goods will not paſ 
2 3 by grant of all felons goods, having no words ſpecially 
B. Forfeit. 11. Extending to the goods of thoſe who ſtand mute, &c. becauſe 
6 a perſon adjudged to his penance for ſtanding mute, does 
not ſcem to ſuffer as a telon, being neither attainted nor 
convicted of any felony, but as a perſon refuſing to ſtand to 
| the law of the land. And it ſcems rather the ſtronger 
(20 Dyer 268. opinion, %% that they pats not by the grant of “ all goods of 
$.H.4-2- felons and fugitives of all perſons within ſuch a diſtri; 
ERR ee ſo that if ſuch perſons for any treſpaſs or other fault ought 
; & to loſe lite or member; or ſhall fly and refuſe to ſtand to 
judgment, or doanyother treſpaſs for which they ought to 

&« ljoſe their chattels.“ 


As to THE SEVENTH POINT, vz. Whether the proſe. 
cutor of an indictment or appeal of larceny be entitled to a 


reſtitution of the goods ftolen, upon the defendant's ftand- 
ing mute. 


(c) Vide ſup. Sec. 22. It ſeems agreed, (c) that by the common law, 
c. 23. ſeck. 53. where a perſon ſtands mute to an appeal of larceny, it is 
3 proper to charge the fame inguett which is to inquire 
«TY whether the ſtanding mute be of malice or not, to inquire 
8. P. C. 166. allo whether the goods mentioned in the appeal are the 
; goods of the appe.lant, and whether the detendant were 

„% VVidec. az. taken upon a freſh ſuit (4) mace by ſuch appellant ; which 
n points being found (e) for him, he fhall have an award of 
deck. 83. reſtitution to ſuch goods, and to ſuch only, () in whole 
(/) Sup. c. hands ſocver (g) they are found. And it is ſaid in general 
23. ſect. 57. in ſome books, (5) that in any appeal of larceny there ſhall 
OS: *3 be a reſtitution of the goods, upon the appellee's ſtanding 
G alk. 3. 18. mute, without faying any thing of any inquiry concerning 
Ab. B. Ap- the property, or freth ſuit: but I take it for granted, that 
pal 45- where it is ſo omitted, it is taken as a thing known, and 


”= Wer Lb done of courſe, and therefore needleſs to be ex preſsly 
11. 43s PS © 


> , 21 A 
pu al 78. Diehtionead. N 
B. Corone 123. F. Corone 225. Vide 40. Ailize 39. Ab. Fitz. Corone 217. 


Sec. 23. Put it ſeems queſtionable, Whether the proſe- 
cutor of an indidment of larceny be in like manner in- 
titled to a reſtitution upon the defendant's ſtanding mute? 

(;) Sup. ez. becautc it ſeems agreed, (i) that by the common law there 
leck. 35, 36. could be no ſuch reſtitution upon anv other proſecution 


but an appeal; and it is certain, that the profecutor of an 


indictment is not entitled to a reſtitution by the express 
(h Set feeth words of 21. (4) Hen. . Which require, & that the 
more at Jars. © felon be found guilty, or otherwiſe attainted, &c.“ and 
c. 23. ſect. 55. I do not know that he is entitled to it by any other ſtatute, 
ar any equitable conſtruction of this, 


As 
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fe 
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As to THE EIGHTH POINT, viz, Where one who ſtands 
mute ſhall have the benefit of his clergy. 


dect. 24. It ſeems clear, (a) that vnleſs it happen to be (4) F. Cor. 
otherwiſe ſpecially provided by ſome ſtatute, wherever he 233. 283. 
ſhall be allowed it upon a conviction, by verdict or con- mag 421. 
feſſion, he ſhall have it upon his ſtanding mute. . 8 
2. Hale 320. 33859. Moore 550. 3. H. 7. 12. Ab. B. Clergy 27. F. Corone 58. 
z. H. 7. 12. Ab. F. Cor. 53, F. Cor. 58 ſeems contrary; but I cannot find any ching 
in 3. H. 7. 1. which is the Year-book cited to this note, to warrant this opinion. 


Scet. 25. Alſo J take it to be agreed, (5) that a ſtatute (#) See 2 
taking away the benefit of clergy from thoſe who ſhall be 23140 3 8 
convicted of a crime, doth not thereby take it away from 1 345 
thoſe who ſtand mute on an indictment or appeal for ſuch 
crime. 


Set. 26. But it is enacted by 3. & 4. Will. & M. c. g. ſet forth 
more at large in the chapter of clergy, „That if any perſon 
„ ſhall be indicted of any offence, for which by virtue of 
« any former ſtatute he is excluded from the benefit of his 
« clergy, if he had been thereof convicted by verdi& or 
« conteſſion, if he ſtand mute he ſhall not be admitted 
«to it. 


$e2.27. But appeals and offences excluded from the benefit 
of clergy by ſubſequent ſtatutes, ſeem not to be within the 
urview of this ſtatute; for the fuller confideration whereof 
ſhall refer the reader to the chapter of Clergy. 
+ Sef.28. And it is enacted by 12. Geo. 3. c. 20. © That vide ante, 
« if any perſon being arraigned on any indictment or appeal ſect. 6, 
* for felony, or on any indictment for piracy, ſhall upon 
„ {ſuch arraignment ſtand mute, or will not anſwer directly 
to the felony or piracy, he ſhall be convicted of the felony 
or piracy charged in ſuch indictment or appeal; and thg 
% court before whom he ſhall be fo arraigned ſhall there- 
upon award judgment and execution againſt ſuch perſon 
in the ſame manner, and attended with the fame con= 
„ ſequences, as if he had been convicted by verdict or 
„ confeſſion.“ 


CHAP- 
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CHAPTER THE THIRTY-FIRST. 


* 


O F 


CONFESSION 
AND 


D E MU RR E R. 


AND now I am to confider what is to be done to a pri- 
ſoner upon his confeſſion; which may be either Ex- 


preſs, or Implied. 


Sect. 1. AN EXPRESS CONFESSION is where a perſon (a) S. P. C. 
directly confeſſes (a) the crime with which he is charged, 142. 
which is the higheſt conviction that can be, and may be Lamb. b. 4. 
received (b) after the plea of © not guilty” recorded, not- Fisch 28 
withſtanding the repugnancy; for the entry is, that (3) Kelynge 
the defendant poſtea or relieta werificatione ** cognovit in- 11. 


% Ji Aamentum. Qu. if the lave 
be the ſame in 


civil actions. Afſirmed Cro. Eliz. 144. Denied 2, Jones 156. 


Set. 2. Such a confeſſion carries with it ſo ſtrong a pre- 


ſumption of guilt, that an entry (c) on record quod cognowit (c) 9. H. C. 60. 


indittamentum, &c, in an indictment of treſpaſs, eſtops the F. Eſtoppel 
defendant to plead not guilty” to an action brought after- ff. If g. 6. 
wards againſt him for the ſame matter. But it ſeems queſ- „ 
tionable, whether ſuch entry of a confeſſion of an indict- c. 9. 

ment of a capital crime, will in the like manner eſtop a Tr. per Pais 
defendant to plead ** not guilty”? to an appeal, becauſe in 35. 

caſe of life the Court will be very tender in going upon 


preſumptions. 


And where a perſon upon his arraignment actually con- 
feſſes (d) himſelf guilty, or unadviſedly diſcloſes the ſpecial (4) S. P. C 
ſe) manner of the fact, ſuppoſing that it doth not amount 11. 
to felony, where it doth, yet the judges, upon probable 2, Hale 228. 
circumſtances, that ſuch confeſſion may proceed from fear, (200 
menace, or dureſs, or from weakneſs or ignorance, may 106. 
refuſe to record ſuch confeſſion, and ſuffer the party to plead 27. Aſſize 40. 
not guilty, 

$A, 


— — — — 
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Sec. 3. AN IMPLIED CONFE-81ON is where a defendant, 
in a caſe not capital, doth nut directly own himſclf guilty, 
but in a manner admits it by yielding to the king's mercy, 
and deſiring to ſubmit to a ſmall fine: in which caſe, if the 

(a) 9. H. 5. 60o0ũ. ,, 3 ä . : 
Ab. F. Eftop- Court think fit to accept of ſuch ſfubmiſbon, and make an 
pel 24. entry that the defendant poſit Je in gratiam regis, without 
11. H. 4. 65. putting him to a direct conteſſion, or plea- (which in ſuch 
25 caſes ſeems to be left to diſcretion), the defendant ſhall (a) 
3 not be eſtopped to plead nt guilty to an action for the fame 
Farreſly 40. fact, as he ſhall (6) be where the entry is quod cognovit in- 

(5) Sup. S 2. diclamentum. 


(c) 1. Salkeld Se. 4. I take it for granted, that no confeſſion whatever 
77, 78. ſhall, before final (c) judgment, deprive the defendant of the 
Farreſly 109. privilege of taking exceptions in arreſt of judgment to faults 
oh ny 8 0 apparent in the record; (4, for the judges muſt ex His take 
236. notice of all ſuch faults, and any one, as amicus curiæ, may 
2. Levin: 223. Intorm them of them. ä 


(-) B. Pe- Se. 5. It ſeems to be taken for granted, both by /e) 


N 6. Brook and (/) Staundforde, (g) Coke and (% Hule, ſpeaking, 


H . c. el fuppoſe, of a general cemurrer, that it amounts fo far 
(7) 2. Inſt, to a confeſſion of the indictment as laid, that if the in- 
178. dictment be good, judgment and execution ſhall go againſt 
(5) Sum. 243. the priſoner. Hut it is obſervable, that no adjudped cale is 
2. Hale 315. cited for the maintenance of this opinion, nor any authority 
(:) Hale fays, from the old books except THE YEAR-Bo0OK of 14. [Fdw. 4. 
this tl: 7. a. pl. 10. (1) in which it is reported to have been ſaid by 
. CHOKE, that if a defendant demur to a plea, he ſhall be 
His. " hanged; quod fuit ce But to this it may be ſaid, that 
2. Hale 257. it was only ſpoken incidentally, and not a point adjudged; 
Vide allo 225- and befides that, it is fo ſhort and obſcure that it is ſcarce 
_ ago ona intelligible, which appears by Broo#'s abridging it in different 
C24. that at» ſenſes; for in one place (i) he ſeems to underſtand it of a 
though a man demurrer by a defendant to a plca in bar, which ſęeems im- 
may in ſome pofhble ; and-in another (4) place he ſeems to underſtand it 
Caſes loſe his jn a different ſenſe. And therefore perhaps the meaning of 
uk Fs Jagt it may be only this, that after a defendant hath pleaded ſuch 
not ſuffer him à bar as confeſſes the fact, and concludes him to plead the 
by ſuch nice- general iſſue afterwards, as ſome pleas are ſaid (/) to do; if 
tics to loſe his he afterwards demur to a replication to ſuch plea, he ſhall 
mw 3 be condemned, if the demurrer be adjudged againſt him, 
this doubt, de- and the indictment or appeal be good, 

murrers to in- 

dictinents are ſeldom uſed: fince the ſame advantages may be taken upon 2 guilty 
or in arreli of judgment, , B. Pemurter 17. (4) B. Peremptory 86. () Vide 
ſup. e. 23. ſet. 137. | | 


3855 | Sec. 
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Sec. 6. But howſoever the law may ſtand in relation to 
a (a) general demurrer coneluding in bai of an appeal, or (20 _ the 
indictment, as in common demurrers in civil actions, or a ++ ><a 
demurrer to a plea in bar, (5) which admits the ſact, or to ( Vide B. 
a (c) replication to ſuch a plea, it hath been adjudged, that Peremptory 
if an appellee demur in law to an appeal by reaſon of the (4) 36. 
inſufficiency of the declaration, or generally demur to the * 5 * „ 
declaration, with a (e) concluſion © et petit judicium de nar- bom. 2 
« rat;one illd et quod narraiio illa caſſetun;“ or, having prayed 86. 
(J) ozer of the writ and proceſs, demand judgment of the 97 Dyer 38, 
appeal, ** guia dicit quod breve de appello pr ed:ft. et proceſ}. 5: : 
ny Fade Rs ſuppicient' in lege exiſtunt 25 2 IV. C. ad 22 — „ = 
« breve de appello reſpondere compellend” ; et hoc peretus ff done in the 
«© verificare prout cur, &c. unde petit judicinm de brevi de ap- caſe of Smith 
&« pello predift. et petit inde allocationem, et quod breve illud de i , 
« appello caſfetur ;”” ſuch demurrer ſhall not conclude him vide Sakcld 
from pleading over to the felony, either at the fame time (g g. 


with the demurrer, or (+) after it ſhall be adjudged againſt (/) As it was 
him. done in the 

cale of Wid- 
drington and Charlton, Hil. 10. Ann. (g) Smith and Bowen, Mich. 7. Anre; in 
which caſe the demurrer was continued on the record with a ce//et triatio exitus, ©, 
2nd after the demurrer was determined againſt the defendant, @ vexire was awarded. 
(5) Dyer 38. Salkeld 59, 60. Cro. Eliz. 196. 


Se. J But it ſeems, that in criminal caſes not capital, 
if the defendant demur to an indictment, &c. Whether in 
abatement or otherwiſe, the Court will not give judgment 
againſt him to anſwer over, but final (i) judęment. For it (7) Vide Salk, 
ſeems, that in ſuch caſes there can be no demurrer properly 0% Salk 4 
in abatement, except (4% it be to a plea in abatement, or to (% Raſtal 2 


/ replication to ſuch a plea. 611. 


dect. 8. A demurrer to an appeal hath been ({m) received (-) Cro. Eliz. 


aſter iſſue joined: but it hath been adjudged, (») that a 16. 


demurrer to an indictment ought not to be received after (#) 1. Sider, 


. 208. wherein 
verdict, the precedent 


in Co. Ent. 363. to the contrary is denied to be law. 
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CHAPTER THE THIRTY-SECOND. 


Or SANCTUARY. 


BEFORE I conſider in the third place, how a priſoner is 
to be demeſned upon his pleading, I ſhall examine the 
nature of the ſeveral kinds of PLE As in criminal caſes; which 
are either Dilatory, or in Chief. 


DiLaToRY PLEAs are either Declinatory, or, in Abate» 
ment, 


DEcCLINATORY pleas are: 
1. Of the privilege of ſanctuary. 
2. Of the benefit of clergy. 


Sect. 1. As to the plea of the * privilege of ſanftuary,”” 27. Hen. 8. c. 
the learning relating to it being made in a great meaſure 9. 
uſcleſs by the ſtatute of 21. Jac. 1. c. 28. ſ. 7. by which it is I 15 
enacted, „That no ſanctuary, or privilege of ſanctuary, 3. peere Will, 
« ſhall, after that time, be admitted or allowed in any 39. 

. a I ſhall but briefly conſider it under the following 4. Comm-326, 

eads : N 3 


| Geo, 1. c. 28. 
for n pretended privileged place in Saint George's Fields called the Mint. 
And alſo 11. Geo, 1. c. 22. for ſuppreſſing another pretended ſanctuary of the ſame 
nature in the hamlet of Wapping, Stepney. by which acts all reſiſtance is made felony 
and tranſportation for ſeven years. Vide alſo 8. and 9. Will. 3. c. 27. for ſupprefli 
many other pretended ſanctuaries from civil proceſs, where the ſame we, qe 
iyflicted upon the offenders. EW 


1. What was the nature of the privilege of ſanctuary. 
2. What authority was neceſſary for the creating it. 
3- To what matters it extended. 


plea > what time, and in what manner, it was to be 
aded. 
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As to THE FIRST POINT, viz. What was the nature of 
the privilege of ſanctuary. | 


(a) Finch 374 Se. 2. It ſeems to be agreed, (a) that fo far as a place 
5" an cs. was allowed to have it, it gave all thoſe that fled to it for 
5 3 3*3» ſafeguard, and continued within its /b) precincts, a (c) 
5 What freedom from being apprehended, or compelled to anſwer in 
thoſe pre - any court of juſtice, and a right to be remanded if taken out 


cinfts were, againſt their will. 

Keilway 189. | DAMS 

191. 9. H. 3. 20. S. P. C. 113. B. Sanctuary ro. (c) Keilw. 188, 189, 190, 191. 
8. H. 6. 4+ Ab. F. Cor. 5 I's H. 7 23» b. F. Cor. 49». 9. E. 4+» 28, Ab. F. 


Cor. 32. Kcilway 107. 188. 


As to THE SECOND POINT, vig. What authority was ne- 
ceſſary for the creating it. 


(4) 324 H. 8. Sec. 3. It ſeems, that it belonged of common /4) right 
C. 12. to every church and churchyard for the ſpace of forty days, 
Finch ws but could not be claimed for a longer time, either by force 
Ab. E. Cor. Of any bull from THE (e) Pope, nor even by (J) pre- 
5 ſeription, (g) eſpecially in the caſe of high treaſon; but 
21. E. 3. 17. only by a grant ()) from the king, made, or at leaſt con- 
Ab. B. Sanct. firmed (i) or allowed (E) in eyre, ſince the time of memory. 
3 9. But it is ſaid, that it did not gain (/) the name of a ſanctuary 
ſect. 44. till it had THz PopE's bull, though it had the (n) full pri- 
Keilw. 189. vilege of one, as to all exemption from temporal courts, by 


B. * 11. the King's grant only. 

14. 16. 

Raſial 583, (e) Keilw. 189, 190, 191+ S.P.C. 110, 111. B. Sanct. 6. 15. 5. Coke 
de Jure Regis Eceleſ. 26. (/) 1. Inſt. 114. Keilway 188, &c. But guerre if ſuch pre- 
ſcription were confirmed by king, or allowed in evre ſince time of memory. Keil- 
way 188, 189, 190, 191. (g) S. P. C. 112. 1. H. 7. 23.25, 26. Ab. F. Cor. 49, 
Pieſe ip. 20. Vide Raſtal 584. (5) S. P. C. 109. 110, 211, 1. H. 3. 25, 26. B. 
Sanct 7. Keilw. 189, 190, 191. (:) Keilw. 189, 190. 1. H. 7. 43. 2. R. Abr. 268, 269. 
(4) Keilw. 189, 190. 2. R. Abr. 263, 269. 1. H. 3. 23. B. Sant. 3. 15. This is made 
a quzeres S. P. C. 112. (J) Finch 375. (74) Finch 374, 375. 


As to THE THIRD POINT, vis, To what matters it 
extended, 


Seti. 4. It ſeems agreed, that it never was any farther a 


(x) B. Sandt. protection againſt any action merely civil, (2) than to fare 


co 1 the defendant from execution of his body. Alſo it ſeems to 
Ab. F. Jur. 2. be 2 agreed, that if it were granted by general words, 
Dyer 293. it extended not to (o/) high treaſon. But it ſeems agreed, (p) 


(% 21. E. 3. that in ſuch caſe it extended to all fetonies except (4) ſacri- 


17. 

Denied 29. Aſſ. 24. Ab. F. Grant 757. B. Sanctuary 6. 1. H. 7. 23. 25, 26. Ab. 
F. Cor. 49. Preſcription 20. Cont. Keilway 190, 191. Qu. Finch. 374. (% See 
the books cited to the other parts of this ſection. Cure if in ſuch cale it extended te 
petit trealon, B. Sanct. 2, (9) 3. Inſt. 119. Fitz. 420, 


kge, 
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lege, and to all inferior crimes except ſuch as were com- 
mitted by a ſanctuary man (a) within the ſanctuary, or even (a) Agreed by 
(5) out of it, ſub ſpe redeundi. all the cano- 


niſts. 
Keilway 191. (6) Denied by many of the canoniſts. Keilway 191. 


As to THE FOURTH POINT, viz. At what time, and in 
what manner, it was to be pleaded, 


Se. 5. It ſeems agreed, that the defendant loſt the be- 
neſit of it, unleſs he pleaded it before any (c) other plea, (c) S. P. C. 
and properly made out his caſe; but for this matter I ſhall 113. 


« F. Cor. 438. 
wholly refer the reader to the old (d) books. 328 a 


21. E. 3. 17. 21. 
Ab. B. Sanct. 2. F. Corone 447. 9. E. 4. 28. Ab. F. Cor. 32. (4) Keilw. 90. 
107, _ 189. 8. P. C. 113. 1. H. 7. 23, 24, 25, 26. 9. H. 7.20. Raſtal's Eptrics, 
551, 3» 


$:4, 6. The learning of ABJUuRATIoN, (e) depend- (e) 3. Inſt. 
ing much upon that of ſanctuaries, and ſeeming to be of F. Aiel 
very little uſe at this day, I ſhall refer to Sr AUNDrORDE 's 
PLEAS OF THE CROWN, Book 2. chap. 40. and to what 
hath been ſaid already concerning that matter in the chapter 
concerning Coronem, ſection forty-four, 
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CHAPTER THE THIRTY-THIRD. 


o F 
Tut BENEFIT 
o F 
CLERGY. 


FOR the better underſtanding the nature of the benefit of 
clergy, or rather of the (a) ſtatute at this day, I ſhall (4) See the 


latter t of 
endeavour to ſhew : 1 — ON 


4. Comm. 327. 358. 406. 422. 
1. By what kind of perſons it is demandable. 


2. For what crimes clergy 1s demandable. 


3. At what times clergy is demandable. 
4. Whether it ſhall be allowed where it is not demanded, 


5. Who is to judge whether the perſon who demands it 
have a right to it or not. | 


6. How far the ordinary was puniſhable at law for de- 
manding or refuſing a clerk againſt law. | 


7. In what manner at the common law a clerk was to be 
delivered to the ordinary, and what js to be done to him 
afterwards. | 


8. What is to be done to him at this day, and how far it 
ſhall be to his benefit. 


As to THE FIRST POINT, viz. By what kind of perſons 
the benefit of clergy, or rather of the '//atute at this day, is 
demandable. 


$:. 1. It may not be improper to look a little back 
into the original of clergy, whereby we ſhall find, that 
anciently the clergy (/) ſtrongly infiſted, that by the law of (3) Keilw. 
Gop their perſons were ſo ſacred, that they could not, 181: 18s. 
without a violation of that law, be convened before, and *: 7 323˙ 
much leſs be punifhed with the loſs of life, or member, by 3K. 
any ſecular judge, for any crime whatſoever. But there 
ſeems to be ſo little colour for any pretence of this kind from 
ſcripture, that I almoſt wonder how it was poſſible that any 
5 could be ſo far prejudiced, as ſeriouſly to be per- 
ſuaded that it is deducible from thence, 


5 R 7 : See. 
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(a)SeeLyndw. Sec. 2. But it ſeems agreed, (a) that all perſons in holy 
book 2, in the orders have this privilege by the canon law. But this law 
3 % being no farther in (5) force here than as it hath been re· 
Kelynge 99. ceived, and is conſiſtent with the common pr ſtatute law, it 
101, Kc. will be proper to ſhew how far it hath been received, and is 
S. P. C. 123, conſiſtent with thoſe laws; which I ſhall at preſent conſider 
Finch . under this head, ſo far as it relates to tlie perſons intitled to 
( Keilway this privilege ; and fhall farther confider it ag to other 


181, &c. matters, in the following part af this chapter. 
5. Coke de 


Jere Regis Eccleſ. 12, &c. 2. Hale 325. 1. Comm. 14. 4. Comm. 414. 


Sea. 3. It ſeems agreed, that before the ſtatute of Ji, 

euli Clert, c. 15. made in the ninth year of Edward the ſecond, 

0 F. Corone jt was (c) generally denied to tioſe who had abjured, or who 

155. had any other way confeſſed themſelves guilty. But by a 

82 favourable interpretation of that ſtatute, which ex preſsly 

Lens oth, extends only to thoſe who fly to the church for ſafeguard, 

Seld. Ja. Ang. it hath been allowed (4) to all thoſe who have confeſſed 

c. 10. themlſclvcs guilty upon their arraignment or otherwiſe, iu 
1 go Clergy the ſame manner as if they had not confeſſed, 


7 DN 
9. E. 4. 28. 8. H. 4. 3. 1. Aſſize 4 27. H. 6, 7. F. Corone 191, 


(-) Kelynge Cech. 4. Alſo it ſeems, that notwithſtanding the clergy (e) 
99» — 1 contended, that the word “ clericus?? (which is the word ge- 
99 - fc tru nerally uſed by the (/) canon law, as well as ours, (g) to 
competints; expreſs thoſe who are entitled to this privilege) did include 
(2) See ff. thoſe of the inferior orders, as well (h) as biſhops, prieſts, 
NMarl, c. zs. and deacons; yet it ſeems, (:) that the temporal judges 
288 2 ſometimes denied it to thoſe in inferior orders, as well as to 
1 f. and the old mere (& Jaymen, before the ſtatute of 25. Edw. 3. c. 4. 
books cited Which re-iting, ** that the prelates lad grievouſly complained, 
2. Iaſt. 633, © that ſecular clerks, as well chaplains as other monks, and 


457 gc Ah « other people of religion, had been drawn and hanged by 


oi « awqrd of the ſecular juſtices, in prejudice of the franchiſe 
Kelynge 99, © Of holy church, &c.” doth enact, „that all manner of 
1 90. «© clerks, as well ſecular as religious, &c. ſhall freely enjoy 
i) Kel ce * c =. 

(-) Relypge „ the privilege of holy church, &c, 

99. 192. 8 „ 

(4% F. Cor. 233. But they ſometimes allowed it to mere laymen, being able to read, 
F. Coronc 417. „ f . 3 


Set. 5. It ſeems, that by a favourable interpretation of 
(J. Vet jt was this ſtatute, which univerſally prevailed ſoon (1) after it was 


hoden the made, not only thoſe actually admitted into ſome inferior 
next year after | | 


the Stare, ne. of the clergy, (m) bur alſo thole who were never quay 
jad literature liſied to be admitted into orders (which was (=) tried by 
2 facit cler. cun: 11 baveal facram tonſurar:. 2 6. | Aſſise 19. Ab. F. Coe 191. 
5. P. C. 124. 2 Hale 372,373. (n] Kely. 1c0, 101, 192, E. Clcray 720. (n Ke- 
enge 100. 101. Finch 462,463. 8. P. C. 1. 34. H. 6. 9. I. Coroge 444 See 
tue caſes cited to the tourth grneral Þvalsl 01 48 cunpter. ; a 89 f 
putting 
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atting them to read a verſe), have been taken to have 


a (a) right to this privilege, as much as perſons in holy (a) 9-E. 4. 28. 


orders, whether they were perſons lawfully born or (2) A. B. Clergy 


baſtards, (c) aliens or denizens, in the communion of the (3) B. Clergy 
2 


church or (d excommunicate, within the common benefit 22. 

of the law or (e) outlaws, &c. ſo that they were not (/) 2. Hale 373. 

heretics convict, nor (g) Jews, Mahometans, nor Pagans ; () B. viergy 
het <a} 2 

nor under (5) perpetual diſability of going into orders ; (4) B. Clergy 


admitting of no diſpenſation, as (1) blind and maimed per- 20. 


ſons formerly were, and women (4) ſtill are; nor liable to Summary=29. 


the objection of bigamy, viz. of having (/) married two 11. Coke 29. 
different women ſucceſſively, or a widow, which by a con- (*),5** J. & 

8 . b . 3 4. W. & M. g. 
ſtitution of the Council of Lyons, (m) received in this King- 11. Coke 29.K. 
dom, was a bar to the demand of the privilege of the clergy ; (/) S. P. c. 
and by force of 18. Edw. 3. c. 2. was triable by the certifi- 133. 


cate (n) of the biſhop. 2 5 ons 


() B. Clergy 20. 11. Coke 29. Summary 229. 2. Hale 373. (C) 11. Coke 29. 


(1) 11. Coke 29. Summary 229. Con. B. Clergy 21. (6) Finch 403. 11. Coke 29. 
Sce Prea. 21. Jac. 1. c. 6. and 3. and 4. W. and M. c. 9. ſcct. 7. Let it is admitted, 
F. Corone 461. that a woman might claim the beneſit of clergy. ) S. P. C. 

14.135. Raftal 106. 2. Hale 372. (m) Sce fiat. of bigamy, 4. E. 1. c. 5. 
5. Coke de Jure Regis Eccleſiaſtico 13. S. P. C. 128. (7) Raſtal 160. S. P. C. 134, 
135. 11. I. 4. 11. Ab. F. Corone 85. 40. E. 3. 42. Ab. F. Attorney 39. 


$-2. 6. But it is expreſsly enafted by 1. Edw. 6. c. 12. 
. 16. That any perſon who by the Jaw of this realm 
* ought to have the benefit of his clergy, ſhall be admitted 
« to it, although he have been divers times married to any 
« ſingle woman, or to any widow or widows, or to two 
„wives or more.” But it bore ſome (o) queſtion whether (% 8. P. C. 
this ſtatute were not impliedly repealed by 1. & 2. Philip 134. 
and Mary, c. 8. while it ſtood in force, which repealed Ts 
all clauſes, &c. againſt the See of Rome,” 35 — by 
Summary 223. 2. Hale 372. 


+ Sc. 3. But ſtill ail perſons not capable of holy or- In what caſcs 
ders, as WOMEN, who from the delicacy of their frame ſcem 1e, rt 
to be moſt ſuſceptible of human palſions, and ſome others, „Hof cle wy. 
were left to the extreme rigour of the common law, and to 1 
the merey of the crown; for at common law, all felonies 
except petit larceny, rape, and mayhem, were confidered as 
capital offences, unleſs in cafes where the offender was ca- 
pable of holy orders, and qualiſied for them. But it is 
enacted by 21, Jac. 1. c. 6. ** That on a conviction of 
„grand larceny under the value of ten ſhillings, being no 
0 burglary, nor robbery in or near the n a 
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e felonious private taking from the perſon, &c. but only 
«* ſuch an offence for which a man might have his clergy, 
they ſhall be burnt in the hand, and impriſoned, &c.“ 


Ses. 8. But it is enacted by 3. & 4. Will. & Mary, c. 9. 
. 7. That where a man being convicted of any felony 
&© may demand the benefit of his clergy, if a woman be 
« convicted for the ſame or the like offence, upon her 
e praver to have the benefit of this ſtatute, judgment of 
*« dcath ſhall not be given againſt her upon ſuch conviction, 
« or execution awarded upon any outlawry for ſuch of. 
«« fence; but ſhe ſhall ſuffer the ſame puniſhment as a man 
« ſhould ſuffer, that has the benefit of his clergy allowed 
« him in the like caſe; that is to ſay, ſhall be burnt in the 
hand by the gaoler in open court, and further be kept in 
« priſon for ſuch a time as the juſtices in their diſcretion 
„ fhall think fit, ſo as the ſame do not exceed one year's 
« impriſonment.” 


The Cafe of + gut it has been determined upon the conſtruction of theſe 
the Ducheſs ſtatutes, that a peereſs convicted by her peers of a clergyable 


of Kingſton - : 1 A FT 
eee felony, is by law intitled to the benefit of the ſtatutes, ſo as 


11. State foexcule her from capital puniſhment, without being burnt 
Trials 262. in the band or being liable to any impriſonment. 


(a) S. P. C. Sec. 9. It ſeems, (a) that one who had been guilty of 
31. 32. 125, ſacrilege, or of breaking the priſon of the ordinary, had no 


3 11. right to the benefit of clergy, but at the (5) diſcretion of the 


$17. 120. 380. ordinary. 

287. N 0 : 

4. Inſt. 314. 12. Aſſize 30. Ab. B. Clergy 10. 17. Aﬀize 4. 17. E. 3. 13. 
Ab. F. Corone 112. 9. E. 4. 28. Ab. B. Clergy 7. 27. Aſſize 42. Ab. F. Cor. 205. 
B. Clergy 13. 11. Coke 29. (6) Yet it ſcems to ve holder, 26. Aflize 19. 27. 


Ab B. Cler 11, 12. F. Corone 191. 193. that one who had been guilty of 


freriloge might demand it as well as any other. 2. Hale 332. 366. Apd ir ſeems * 


to be holden, F. Corone 232. 250. 257. 419. 2. Hale 372. that one who lad 
broken the prifon of the ordinary had no manner of right to it. 12. Alhze 39. 


Ab. B. Clergy 10. This point is made a queare. 9. Edw. 4. 28. pl. 40. Ab. B. 


Clergy 7. 


tc) Sum. 220. Sec. 10. It ſeems clear, (c) that before the ſtatute of 
S. P. C. 1, 4. Hem, J. C. 43. he who had been admitted to the benefit 
3 f cleręy. might have it a ſecond time as well as the firſt, 
de Pre, unlets lie had broken the priſon of the ordinary, to which 
+ I. . c. 12. he was committed when clergy was firſt allowed him; in 


ob 17. Al- whicli cate it leems, (4) that he could not fave himſelf from 
170 4. 

157. E. 8. 12.17. 2 . 
Ab. I. Ccron 112. «it feems to have been daubted where the clerk s artainted 


before he firſt ad tf e beneſit of clergy, 4% F. Corone 232, and the books cited to 


letter (6), ande the tormer ſection. 


a ſecond 
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a ſecond proſecution, though for the very ſame felony for 
which he was before convicted, unleſs he could ſhew a pur- 


gation. 


$24.11. But by 4. Hen. 7. c. 13. it is enacted, That 
every perſon, not being within orders, who hath once 
« been admitted to the benefit of his clergy, eftſoons ar- 
« raigned of any ſuch offence, be not admitted to have the 
« benefit or privilege of the clergy, &c.“ 


And by 4. Hen. 7. c 13. it is provided, That if any 
« perſon at the ſecond time of aſking his clergy, becauſe he 
« 1s within orders, hath not there ready his letters of his 
« orders, or a certificate of his ordinary, witneſſing the 
« fame; that then the juſtices afore whom he is ſo arraigned, 
« ſhall give him a day by their diſcretion to bring in his 
« ſaid letters or certificate; and if he fail, and bring not at 
« ſuch a day his ſaid letters or certificate, then the perſon 
to loſe the benefit of his clergy, as he ſhall do that is 
«* without orders.“ 


Seck. 12. But by 28. Hen. 8. ſ. 7. it is enaQted, © That 
« perſons within holy orders ſhall be under the ſame pains 
and dangers for the offences referred to by that ſtatute, 
« and be uſed and ordered to all intents and purpoſes, as 
other perſons not being within holy orders.“ 


And by 32. Hen. 8. c. 3. ſ. 8. it is further enaQted, © That 
perſons within holy orders who thal} be admitted to their 
« clergy, ſhall be burnt in the hand in like manner as lay 
« clerks, and ſhall ſuffer and incur all ſuch pains, dangers, 
«and forfeitures, and be ordered and uſed for their of- 
« fences of felony, to all intents, purpoſes, and conſtruc- 
tions, as lay perſons admitted to their clergy be, or ought 
5 to be, e, | 


Set. 13. But by 1. Edw. 6. c. 12. ſ. 10. it is enacted, 
“That in all cafes of felony, other than thoſe in that 
« act mentioned, every perſon who ſhall be found 
* guilty, or confeſs, or ſtand mute, or not anſwer di- 
“ rectly, ſhall have the benefit of his clergy, in like man- 
6 wee _ form as before the firſt year of King Henry the 
© eighth,” 


And therefore it ſeems plain, that where Jay per/ons are 
not excluded from the benefit of clergy the firſt time, per- 
lons in holy orders may have it as often as they want it, in 
the fame manner as they might upon the foot of the ſaid 

ſtatutg 


251 


252 


(a) Sum. 233, 
139. 
8. P. C. 135. 


(9 S. P. = 
£35, 136. 

Sum.23592 36. 
Vide >. Hale 
274. 379+ 339. 
©3402 34%+ 345 
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ſtatute of 4. Hen. 7. c. 13. (32) except they ſhail be out- 
lawed, or challenge above the number of twenty, in which 
caſc they are not within the purview of 1. Edw. 6. which 
extends only to thoſe “ who ſhall be found guilty, or con- 
* feſs, or ſtand mute, &c.” But () where the crime 
itſelf charged againſt a perſon in holy orders, is, by an 
ſtatute, generally excluded from clergy, ſuch perſon {hal} 
no more have the benefit of it than if he were a mere 


layman. 


Sel. 14. By 34. and 35. Hen. 8. c. 14. it is recited, 
© That divers perſons had been indicted and attainted, and 
ſome of them clerks convict, and ſome of them clerks 
attainted, &c. before juſtices of peace, gaol-delivery, &c. 
within divers cities, counties, and franchiſes, &c. the records 
of which attainders and convictions often, by negligence of 
the clerks, &c. having the rule and keeping thereof, had 
been embezzled, and not ready to be objected againſt ſuch 
perſons, being newly arraigned before other juſtices, &c. 
And for that it hath not been known certainly whither to 
reſort for the fame records, becauſe they were not certified 
into any place certain, ſuch offenders had often had the 
benefit of the clergy where they ought not, &c.” And 
thereupon it is enacted, „* That the clerk of the crown, 
« clerks of the peace, and clerks of aſſize, where any ſuch 
e attainder or conviction ſhall be ſo had, ſhall certify a 
« tranſeript, briefly containing the effect of every ſuch 
& indictment, &c. and clerk attainted, &c. that is to ſay, 
the name, ſurname, and addition of every ſuch per- 
& fon, &c. and the certainty of the offence, &c. and the day 


* and place of his attainder or conviction, &c. and the 


day and place of his offence, &c. before the king in his 
« hench at Weſtminſter, there to remain of record for 
ever, within forty days after ſuch attainder, &c. if the 
« Term be then, and if not, ther. within twenty days 
after the next Term, &c. on pain of forty ſhillings, 
«© &. And that the clerk of the crown in the king's 
bench ſhall receive the ſame without fee, under the 


LY 


&« like pain,” 


(c) Omitted in 
Kevie's Sta- 
tutes; but in- 
ſerte d in 
Ruff head's. 


Sec. 15. By 34. & 35. Hen. 8. c. 14. it is provided, 
That if there be more perſons contained in any ſuch in- 
0 dictment, other than ſuch perſon ſo attainted or convicted, 
te that then ſuch clerk ſhall certify ſuch tranſcript only (c) 
concerning the perſon or perſons ſo attainted or con- 
& victed, which ſhall be as effectual againſt ſuch perſon and 
* perſons againſt whom it ſhall be objected, alledged, or 
&« pleaded, as if the very record were preſent.“ 
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Se. 16. And by 34. & 35. Hen. 8. c. 14. it is farther 
enacted, ** That the ſaid clerk of the crown in the king's 
« bench, at all ſuch times as the juſtices of the gaol- 
« delivery, or juſtices of the peace, in every county within 
« this realm of England, do write unto him for the names 
« of ſuch perſons, which be ſo attainted or convict, 
« and certified in the ſaid bench, ſhall incontinently cer- 
« tify the ſaid names and ſurnames of the faid perſons, 
« with the cauſes why and wherefore they were con- 
« yicted or attainted, unto the juſtices of gaol-deliverv, 
« or juſtices of the peace, &c. on pain of forty ſhil- 
„lings.“ 


$22. 17. But by 34. & 35. Hen. 8. c. 14. it is provided, 
« That this act ſhall not extend to the clerks of the crown, 
« &c. in Males or Chefter, or counties palatine of Lanca/ter 
« and Durham, to make any tranſcript of any ſuch attain- 
« der or conviction before the king's juſtices of his coun- 
G ties in Wales, Sc.“ 


Sect. 18. It ſeems, (a) that the juſtices may, by force of (a) Dyer 253. 
this act, write, in their own names, to the clerk of the crown 
in the king's bench, for a certificate of the tranſcript of 
an attainder or conviction, and need not do it by writ 
in the king's name under their te/fe, Wc. which is required 
(5) by the conſtruftion of 2. & 3. Edw. 6. c 24. where (5) Sup. e. 29. 
the juſtices of one county write to thoſe of another for the ſect. 53. 
certificate of the attainder or acquittal of the principal, in 
order to proceed againſt the acceffary. And the reaſon of 
the difference is, becauſe in this laſt caſe juſtices write to 
juſtices, but in the former to an officer only, 


Sect. 19. By 3. & 4. Will. and Mary, c. 9. ſ. 7. it is 
farther provided as followeth : “ Foraſmuch as ſuch men 
and women who have once had their clergy, &c. may 2. Hale 375 
happen to be indicted for an offence committed afterwards 
in ſome other county: Be it therefore enacted, That the 
« clerk of the crown, clerk of the peace, clerk of the aſſizes, 
„ where fuch man or woman ſhall be convicted, ſhall 
at the requeſt of the proſecutor, or any other in his 
majeſty's behalf, certify a tranſcript briefly, and in few 
* words, containing the effect and tenor of every indict- 
ment and conviction of ſuch man or woman, of his or 
© her having the benefit of the clergy, &c. and addition of 
every ſuch perfon or perſons, and the certainty of the 
telony and conviction, to the judges and juſtices in ſuch 
„other county where ſuch man or woman fhall be in- 
* dicted; which certificate being produced in court, ſhall 

66 be 


- 
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« be ſufficient proof. that ſuch man or woman have before 


% had the benefit of clergy, &c.“ 


Apainſt the defendant's prayer of clergy the proſecutor may ũle a CounTErRr PI Ta, 
alledging ſome fact which, in law, deprives the defendant of the privilege he claims, 
Thus, before the ſtatute de Bigam s, the offender on a conviction for bigamy in the 
temporal courts, was aliowed his clergy ; bur this privilege having been taken away by 
the Pope at the Council of Lyons, (vide ante, ſect. 5.) the praftice was to enter 2 
CouNnTEr PIEAſtating the oftence to have been committed within a certain dioceſe ; 
which allegation carried the trial of the fact into the eccleſiaſtical court, and upon a 
certificate of the truth of it from the biſhop, the offender was ouſted of his clergy, 
To rhis counter-plca, however, the priſoner might reply, that the firſt marriage was 
made within the age of conſent, and that he difagreed to ic on his attaining to maturity; 
and the iſſue taken on this replication being triable by the country and not by the 
biſhop, reſtored the offender roclergy. Staundforde 134. 4, Inſt 274. 2. Hale 373. 
Thus alſo it is a good counter plea to the prayer of clergy, that the offender is not 
entitled to the benefit of the ſtatute in ſuch caſe made and provided, becauſe he was 
before convicted of an offence, and thereupon. prayed the benefit of the ſtatute, which 
was allowed to him, alledging the truth of the fact, and praying the judgment of the 
Court, that he may die according to law; which fact is to be tried by the record in 
purſuance of 34. and 35. Hen. 8. c. 14. Staundforde 135. — Divers other counter pleas 
alſo by which au offender may be deprived of cleryy may be framed from a conſideration 
of the perſons to whom it is allowed or denied by the common law, and of the circum— 
antes under which that allowance or denial of it has been placed by divers acts of 
purliaaent. Staundforde 138, The uſe of this counter plea, however, had for many 
\-ars become obſolete and out of practice; no traces of it appearing in any of the books 
Hnce the time of Sir William Staundforde, who was chief juſtice of the king's bench in 
the reign of Queen Elizabeth. Bur the daring practices of fome money coiners have 
Ucaliune! its revival, and accordingly in the caſe of the King v. Marſton Rothwell ard 
Mary Child, who wege convicted tor coining, at the Old Bailey, in September ſeſſions 
1782, before Mr, Juſtice Aſhhurſt, Mr. Silveſter filed a COUNTER PLEA of record on 
tie part of the proſecution, alledging that they had been before allowed the benefit of 
kg Hature, &c, and the offenders were thereby ouſted of their clergy. 


As to THE SECOND POINT, viz. For what crimes the 


benefit of clergy, or rather of the ſtatute, may be demand- 


ed; 1 thall premiſe, 


Sec. 20. FIRST, That it ſeems to be generally agreed, 

that hy the common law, it is demandable as well upon an 

(a) 11. Coke 0 appeal as indictment, for any crime whatſoever which 
2% ubjects the offender to the (5) loſs of life or member, ex- 
999 . V+ $5 cept (c) high treaſon (whether againſt the king's perſon or 
* (4) not), and ſacrilege; for the brit cf which the common 


B. Clergy 19, f 
Finch 462, law ſeems to give the offender no manner of right to the 


463. benefit of his clergy, and for the latter to have it left to the 
% S. P. C. diferction of the ordinary, as hath been more fully ſhewn 


1 28: in the ninth ſection, 
oC y3* . 


19. I. 6. 47. Ab. F. Corone 8. B. Clergy 6. Vide 2. Inft. 634. And all new created 
tresſons which in judgment of law are leveiled at the perſon of the king or his royal 
majcity, are excluded without ſpecial words for that purpoſe, as coming within the 
exception of the tatute de Clero. Foſter 190. {4) So it appears from the books cited 
to letter (c). Yet in Summary 330. and 11. Coke 29. and B. Clergy 25. 31. it feems 
to be hoiden, that by the common law .ckrgy was excluded from ſuch nigh treaſon 
only as wes againtt rhe perſon of the king. But gere upon what ground this is holden, 
And je 25. E. 3. de Clero, e. 5. and 2. Hale 333 and Folter 191. 


Sec 
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Sect. 21. SECONDLY, That it ſeems to be doubtful, (a) (a) S. P. C 
whether it were demandable at the common law for petit et | 
treaſon. But this was ſettled by 25. Edw. 3. de Clero, c. 4. 1 
which expreſsly allows it for © any treatons or felonies 11. Coke 2g. 
« touching other perſons than the king himſelf, or his 


« royal majeſty.” 


Seck. 22. THIRDLY, That after this a conſtruction (65) (5) Sup. c. 25. 
prevailed, that clergy might be denied to felons charged as & g. 59+ 
enfediatores viarum, et depopulatores agrorum, But this is „ Hale _ 


remedied by the fourth of Henry the fourth, chapter the 333. 


lecond. 


From theſe premiſes it ſeems to be generally agreed, (c) (c) Sum. 230, 
that the followang concluſions neceſſarily follow: 231. 


TefF. 23. FIRST, So far as a perſon, who in reſpect 
of his orders or learning, or otherwiſe, is qualified to be 
zdmitted to the benefit of clergy, is denied it in reſpect (4) — P. C. 
of his (d) crime, not amounting to high treaſon or ſacri- gun. . Ke. 
lege; ſuch denial muſt be grounded on ſome act of (e) (e) 2. Hale 


ja liament made fince the twenty-tifth of Zdward the 332. 
third, Summary 2 30, 


$7.24. SECONDLY, Wherever an offence is made fe- 
lony by ſtatute, it (F) ſhall have the benefit of clergy, un- f 2 230. 
lels it be expreſsly excluded from it. 3 339. 


Sect. 25, THIRDLY, Wherever a perſon is denied the 
benefit of clergy, in reſpect of a ſtatute, excluding it from 
the crime charged againſt him, the (g) indictment or ap- (g) Sum. 237. 
peal, and the (Y) evidence thereon, muſt expreſsly bring 2: Hale 336. 
his caſe within the words of ſuch ſtatute. And therefore, 3#*; 
* : : | 11. Coke 39. 
if a (i) murder be not expreſsly laid, and proved to have g P. C. 114. 
been done of malice prepenſe; and the offence of an acceſ- 13o0. 
fary (+) before, to have been done malicicuſiy; and that of (5) S. P. C. 
a (/) cut-purſe clam et ſecret? d perſond, Wc. the offender _ 5 
ſhall have his clergy. And agreeably hereto it hath been ( Sum. 44. 
adjudged, (n) that an indictment of robbery © in quddam S. P. C. 136. 
* vid regid pedeſtri ducent” de London ad Iflington,” ſhall Dyer 261. 
not ouſt the defender of the benefit of his clergy ; becauſe Vid. 23. H. 8, 
the words of the ſtatute (n) to this purpoſe are in, or about, 1 E. 6 1 
er near the highway. Gn... 
(4) Sum. 231. 
1. Anderſon 195. 11. Coke 37. Dyer 183. Vid. 4. & 5. Ph. and M. 4. (0 Sum. 
231. 8. Eliz. c. 4. () Moore 5. 2. Hale 349. (n) 23. Hen. 8. c. 1. ſect. 4. 
1, Edw. 6. c. 12. Par. 10. 4. & 5. Ph. and M. 4. But by 2. and 3. Will and Mary, 
e. 9. the benefit of clergy is taken away gez-7a/ly from the crime of rebbery, arcs 
mercfere an indictment without theſe words Weuld now perhaps be goge, ; 


Yet 
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(a) 1. And Yet it hath been adjudged, (a) that an indictment againſt 
I95e a man as acceſſary to a murder before the fact, 7 the words 
matitiose excitavit, movit et procurauit, &c. is ſufficient to 


Foſter's Cro. guſt the offender of the benefit of clergy, by force of 


4. & 5. Philip and Mary, the words whereof are, “that 
all perſons who ſhall malicionily command, hire, or 
„ counſel any perſon, &c.” which arc not expreſsly pur- 
ſued in fuch indictment. But the counſelling another be- 
ing neceſſarily included in the moving, procuring, ard tx 
citiug him, which therefore are tantamount in ſenſe and dif. 
ferent only in the manner of expreſhon, ſuch an indictment 


(5) See B. 1. is as (6b) much within the ſtatute as if it followed the very 
Co 32. ſect. 3. words. 


(c) See B. 1. Alſo it hath been (c) adjudged, that in order to ouſt a 

c. zo. ſect. 9. Man of the benefit of clergy by force of a ſtatute which 

1. Ventris 13. takes it away from a capital offence at common law, there 

z. Hale 191. is no need that the indictment or appeal conclude contra 
formam fiatuti, becauſe the ſtatute doth no way alter the 
nature of the offence, but only leaves it to its proper judg- 
ment, and takes away a perſonal privilege or exemption 
from ſuch judgment. 


(4) Sce B. 1. 
., 3. lc. 4 


3 , Cipals. And it ſeems agreed, (7) that where a ſtatute ex- 
a 9 cludes. thoſe from the clergy who ſhall be found guilty of 


5 33 80 anding they are certainly in a high degree partakers in 
358. the guilt of the principal offender, as hath been more 
(<) rr. Coke fully ſhewn Chapter 29, ſections 13, 14. Yet inaſmuch 
29. to 36. as ſuch ſtatutes, taking away a privilege of ſo high a 
avi 46. conſequence to the ſubject ought to receive the fricteſt 
( f) Summary: ; get's 8 2 

587. interpretation, and the words of them may, without 
1. Anderſon any manner of ſtrain, or repugnance to the general rules 
195. of law, be taken in ſuch a ſenſe as will include the prin- 


Dyer 99. 183- cipals only, 1 do not know that they have ever becn carried 
Fofter 355 to © | 
Ig farcher. 


(s) Sum 232. Set. 27. Fir ru, Where clergy is allowable, it ſhall 
25. I. 8. 3. be as much allowed to one who ſtands (g) mute, or chal- 


G 2. f 4 10 , * * * 5 14 
„ lenges peremptorily (Y) above the number of twenty, or 18 


ſe, *. 
Moore 550. Con. F. Corone 283. (+) z. H. 5. 12. Ab. B Clergy #97. F. Ca- 
Tone 51. Sum. 23. 25. II. S. c. 3. l. 2. 3. & 4. W. & M. c. 9. 
| outlawed, 
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(o) outlawed, Ac. as to one who is convicted by verdict, of (a) 11. Coke 
29 
confeſſion, &c. Se 3. 4.0. 
Sedt. 28. SixTHLY, A ſtatute taking the benefit of , 
clergy from thoſe who ſhall be found guiity, doth not (6) (2) See 25.H. 
thereby take it from thoſe who ſtand mute, or challenge 8. C. 3. ſect. 2. 
peremptorily above the number of twenty, or are outlawed, 3. &. 4. W. & 


&c. M. C. 9. 
11. Coke, 


Poulter's Cafe. 2. Hale 333 


deck. 29. SEVENTHLY, But it ſeems (e) clear, that a ſta- (6) 11. Coke 


tute taking it away from thoſe who ſhall be found guilty, 29» 


extends as well to thoſe who ſhall confeſs themſelves guilty 
upon record, as to thoſe who ſhall be found guilty by ver- 
dict; for as the latter are found guilty by a jury, ſo are 
the former by the Court, and their conviction being from 
their own mouths, is of the higheſt nature poſſible. 


Axp now [ ſhall endeavour to ſhew for what crimes per- 
ſons are excluded from the benefit of clergy by ſtatutes made 
fince 25. Edw. 3. c. 4. which being ſomewhat perplexed 
and intricate, I ſhall for the better clearing of this matter, 
firit take a general view of thoſe ſtatutes ſo far as they are 
in force at this day, and then ſhall more diſtinctly conſider 
them as they particularly concern the ſeveral kinds of capital 
crimes. 


Sect. 30. The firſt of thoſe ſtatutes I ſhall take notice of, 
is 23. Hen. 8. c. 1. ſ. 3. by which it is enacted, That no 
„ perſon who ſhall be found guilty after the laws of this 
land for any manner of petit treafon, or for any wilful 
« murder ofmalice ay 7204/20 for robbing any churches, 
« chapels, or other holy places,—or for robbing of any 
„ perton or perſons, in theit dwelling houſes, or dwelling 
place, the owner or dweller in the ſame houſe, his wife, his 
« children, or ſervants, then being within, and put in 
fear and dread by the ſame, or tor robbing of any per- 
© ſon or perſons in or near about (4) the highways,—or \./ 90 0 
« for wilful burning of any dwelling houſes or barns, Paten ons“ 
* wherein any grain or corn ſhall happen to be,—nor any the word 
„ perſon or perſons being found guilty of any abetment, n, and 
procurement, helping, maintaining, or counlelling of or Feble the 
to any ſuch petit treaſons, murders or felonies, ſhall be ad- rn 
© mitted to his clergy ; ſuch as be within holy orders only 
* excepted.” | ; 


(4) So Raſtal's 


Sect. 31. Nor, That this ſtatute extends (e) as well (e) 11. Coke 
to appeals as to indictments and to thoſe who ſhall con- 39+ 
Vor. IV. 8 feſs, 2. Hile 333, 


r 3 


258 
(a) Sup. ſect. 
28. 


(5) 11. Coke 
30. 

4) See pream. 
26. H. 8 c. 3. 
and 11. Coke 
30. N 


(a) This chal: 
lence now ime 
ports nothing 

a* tothe point 
i Clurgys for 

the challenge 

1 gver- ruled. 
2. Hale 339. 


LEASE 


(e) 11. Coke 
a. 
r. Hale 573. 


Or CLERGY, Bk. 2, 


feſs (a), as much as thoſe who ſhall plead and be found guilty, 
For the words are general, “ that no perſon who thall be 
« found guilty after the laws of this realm, &c. ſhall be ad- 
„ mitted to his clergy, &c.” But it extends not (6) to 
perſons outlawed, and was eaſily evaded (c) by perſons 
brought to their trials, by ſtanding mute or challenging 
peremptorily above the number of twenty, whereby they pre- 
vented their being found guilty. 


Seck. 32. But theſe two laſt defects are provided for 
by 25. Hen. 8. c. 3. by which it is enacted, par. 2. © That 
every perſon who thall from thenceforth be indicted of 
„petit tieaſon, —wiltul burning of houſes, — murder. — 
„ robbery,—burglary, or other felony, according to the 
„ tenor and meaning of 23. Hen. 8. and thereupon ar- 
* razgned, do ſtand mute of malice or froward mind, or 
challenge peremptorily above the number of twenty (a), 
ce or <lfe will not, or do not anſwer directly to the fame in- 
& dictment and felony whereupon he is ſo arraigned, 
« ſhall from thenceforth loſe the benefit and privilege of 
« his clergy, in like manner and form as if he had di- 
« rectly pleaded to the ſaid petit treaſon, murder, robbery, 
© burglary, or other felony, whereupon he is ſo arraigned, 
„„ and thereupon had been found guilty, after the laws of 
& the land,” 


Sect. 33. But this ſtatute extends not (e) to thoſe who 
are outlawed, any more than 23. Hen. 8. Neither doth it ex- 
tend to appeals, nor to acceflaries before, both of which are 


included in the twenty-third of Henry the ei, hth. 


Seck. 34. After came the ſtatute of 1. Edw. 6. c. 12. 
ſ. 10. That no perſon who ſhall be in due form of 


« the laws attainted or convicted af murder of malice pre- 


„ penſed, or of poiſoning of malice prepenſed, or of break- 
„ ing of any houſe by day or by night, any perſon being 
then in the fame houſe where the ſame breaking ſhall be 
„ committed, and thereby put in dread; or of robbing any 
* perſon in the highway, or near tte highway; or of felo- 
% nious ſtealing of horſes, geldings, or mares, or of feloni— 
„ ous taking of any goods out of any pariſh church, or 
e other church or chapel ; or being indicted or appealed 
* of any of the ſame offences, and thereupon found guilty 
« hy verdict of twelve men, or ſhall confeſs the ſame upon 


« his arraignment ; or will not anſwer directly according 


« to the laws of this realm, or ſhall ſtand wiltully, 
« gr of malice, mute, ſhall not be admitted to the benefit 
of his clergy : And that in all other caſes of felony all 


« perſons that thall be arraigned, or found guilty 6 
| 6& their 
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« their arraignment, or ſhall confeſs or ſtand mute in 
„ form aforeiaid, or will not anſwer directly in form 
« aforeſaid, ſhall have their clergy in the ſame manner 
as before the firſt year of King Henry the eighth.” 


Sed. 35. Norte, That this ſtatute extends as well to WD 
(a) appeals as to inditments, in which refpe& it is more (4) 11. Coke 
fully penned than 25. Hen. 8. and that it extends to per- 3. , 

E | | 2. Hale 343. 
fons in holy (5) orders, as much as to laymen, and to (3) 11. Coke 
all perſons attainted in general, and conſequently to thoſe 31, ze. 
who are outlawed, in which reſpects it is more fully 
penned than either twenty third or twenty fifth of Henry the 
eighth. Yet it hath feverzl confiderable defects; as 

0-4. 36. Finer, In that it doth not exclude thoſe from $1 ny BEE 
the benefit of the clergy, who challenge above the number eg But 8. 
of twenty; ſo that it is eaſily made ineffectual (c) by tak- P. C. 126. it 
ing ſuch challenges as to crimes excluded from the bene- 15 made a 
fit of clergy by this ſtatute, and no other. But as to the 77” e 
crimes within 25. Heri. 8. it (4) ſeems plain, that a perſon whochallenge 
that takes ſuch challenges might be excluded from his clergy more than 
by force of that ſtatute even before it was revived by 5. and twenty, 

6. Edw. 6. ſet forth more at large fed. 42. &c. becauſe 1 ung 

t. Edw. 6. reſtores the benefit of clergy, as it was before th. wept gre? 

the reign of Henry the eighth, to ſuch only as ſhall be 942. 

found guilty, or confeſs, or ſtand mute, or not anſwer di- (4) But tn 

tectly; and conſequently (e) thoſe who challenge above the 11. Coke 32. 

number of twenty, ſeem clearly to be excluded, in the ſame “ ſeems to be 

: ; d 15, - f otherwiſe 

inanner as if the firſt of Edward the fixth had never been holden. 

made, | Ce vide Sum. 
239. 

Sed. 37. SECONDLY, In that it omits àcceſſaries in the 
clauſe whidh takes away clergy, but includes them in that 
which reſtores it, which is general as to all cafes of felony, 
not mentioned in the act, whereof any perſon ſhall be 
found guilty, and conſequently as to acceſſaries wholly 
takes off the force of 23. Hen. 8. which extends only to 
thoſe who ſhall be found guilty, and is the only ſtatute 
in this reign which excludes acceſſaries from the clergy. _ 

And accordingly we find, (7) that after this ſtatute accef (/) 11. Coke 
aries were admitted to their clergy, in the iame manner as . 
before the reign of Hen. 8. till the making of 4. & 5. Ph. & n. 


Mary, ſet forth more at large ſection forty- five. 


§ect. 28. THnirDLy, In that it alſo omits arſon in the 
clauſe which takes away clergy, but includes it in the general 
words of that which reſtores it, and conſequently re-entitled 
thoſe (g) convict of it to clergy, in all caſes but that of chal- (g 11. Ccke 
lenging more than twenty, till the making of 5, & 6. Edw. 31, 32, Kc. 
b. as thall be more ſally ſhewn hercatter, | Vide ſup.1.36, 
8 2 Heck. 


2. Hale 369. 
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Se. 39. FourTHLY, In that the clauſe which ouſis 
horte-ſtealers of their clergy, is worded in fuch a man. 
= as makes it doubtful whether it extend to thoſe who 

5 cal but one, which occaſioned the making of 2. (a) and 

+ Sowa _ 3. Edw. 6. c. 33. which declares, * That a Ca tn 
„ nioufly ſtealing one horſe, gelding or mare, ſhall be 
„put from his clergy, in the fame manner as if he had 
been indicted or appealed tor ſtealing of two, &c.“ 


Set. 40. FIFTHLY, In that the clauſe which ouſts 
houſe-breakers of their clergy, is not worded in ſuch a man- 
ner as fully brings their offence under the notion of felony; 
for it is thus expreſſed, © Any perſon who ſhall be at- 
6 tainted, &c. of breaking any houſe by day or night, 
* any perſon being therein and put in fear or dread, 
«* &c.” But ſuch a breaking even in the night is no felony, 
unleſs it be done with an intent to commit a felony, 
which makes it burglary; neither can it be felony, if 
done in the day with any intent whatſoever; for though a 
felony follow, which may make the houſe-breaking done 
with an intent to commit it, properly enough to be called 
felonious; yet it ſeems, that it cannot make it become 
%) a felony, becaule it is not reducible to any ſpecies of 

[Yet quars, telony. And therefore the ſtatute muſt be ſupplied by a 
or this mat- reaſonable intendment, and (c) conſtrued to mean ſuch 


er 15 9 US . | 54 (2p 
Joubrfully 2 breaking only as amounts to, or is attended with 
expreſſed. elony. | 


„ 


11. Coke 315, 32. (c) 8. P. | a 125 126. 11. Coke 3t, 32. 


(4% 11. Coke ef, 41. It is holden by Sir Edward Coke, (d) that 
31. piracy was reſtored to the benefit of clergy by this ſta- 
tute ; but as to piracy en the high ſea, the contrary hath 

(e Moor 256. been tolemnly (e) adjudged and confirmed by conſtant ex- 
3. Inſt. 111. perience, and is certainly agreeable to the (/) legal notion of 
92 . piracy in other caſes; which being a capital offence by 
2. Hale 350, the civil law only (even after the ſtatute of 28. Hen. 8. 
Ci. 15. which altered not the nature of the offence, but only 

the manner of the trial), ſhall not be included in a ftatvie 

ſpeaking gencrally of felonies, which ſhall be conſtrued only 

| of thoſe felonies which are ſuch by our law; as thoſe pt- 

(C) Bl. 1c. racies are (z) which are committed in acreck or port within 


. CO 
37. ſet. 12. the body of a county, but no other. 


Sc. 42. The next general ſtatute relating to theſe mat- 

ters is 5. & 6. Edw. 6. c. 10. which firſt recites the above- 

) Vide fav, mentioned (+) clauſe of 23. Hen. 8. concerning clergy, and 
ft. 30 takes notice that it was defective in omitting thoſe who 


rob, &e. in one county, and remove the thing taken 
inte 
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into another, and there tried, &c.. and that this omiſſion 
was ſupplied by 25. Hen. 8. and that the ſaid ſtatute of 
25. Hen. 8. was in this reſpe& made ineffectual by 1. Edw. 6. 
c. 12. which reſtored clergy as it ſtood before the reign of 
Hen. 8. to all the felonies not therein mentioned; and 
that by reaſon of the ſaid ſtatate of 1, Edw. 6. divers per- 
ſons had committed robberies, &c. in one county and 
after had been taken, Xe. and tried in another, and there 
had their clergy, which they would not have had, if the 
ſaid ſtatute of 25. Hen. 8. had ſtood in forge ; and then 
goes on in theſe words, © For redreſs whereof from hence- 
forth to be had, be it enacted, &c. that the ſaid act made 


in the ſaid 25th vear, touching the putting of ſuch offen- 


« ders from their clergy ; and every article, clauſe and ſen- 
* tence contained in the ſame, touching clergy, {hall from 
« henceforth, touching ſuch offence from henceforth to be 
„committed and done, ſtand, remain, and be in full 
« {trength and virtue, in ſuch manner and form, as it did 
6 before the making of the ſaid act in the firſt year of 
* the reign of our ſovereign lord the king that now 1s ; 
« any clauſe, article, or ſentence compriſed therein to the 
© contrary notwithſtanding.““ 


Sect. 43. It was for ſome time a great queſtion, Whe- 
ther this ſtatute revived 25. Hen. 8. for the whole, or only 
for ſuch part of it which relates to felons removing the thing 
feloniouſly taken into a different county from that wherein 
they took it, and there tried, & c. And Sir W/ham Staund- 


forde (a) inclines to the latter opinion; becauſe the words 


are, „that the ſaid act made in the ſaid twenty fifth 
« year, touching the putting /xch offenders from their 
« clergy, ſhall be revived, &c.“ where the word & uch“ 
mall have relation only to the offenders mentioned before; 
which are thoſe who iteal in one county, and remove the 


thing ſtolen into another. And this obje&ian is ſtrength— 


ened (5) by the title of the at, which is only this, © That 
& ſuch as rob in one thire, and fly into another, ſhall not 
„have their clergy.” To which it may be added, that all 
ſtatutes which take away clergy, are to be conftrugd ſtrictly 
in favorem vitæ. 1 


Vet it hath been adjudged, (c) and is, as I take it, fully 
d) ſettled, that this ſtatute revived 25. Hen. 8. as to every 
other part of it, as well as that concerning felons carrying 
the things ſtolen from one county into another. For 
granting that the makers of the ſtatute of 5. & 6. Edw. 6. 
lad the caſe of ſuch felons principally in their view ; 
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2+ Hale 347, 


(s) L. P. C. 


128. 


(3) 12. Coke. 


(c) 11. Coke. 
33» 34z 35 
(4) Sum. 232. 
to 242. 

2. Hale 341. 
Sec Raſtal's 
ſtatutes, title 


which appears pretty plainly, not only from the title of Clergy, par. 
the Natate, but alſo from the preamble and purview ; for 16, 
| 8 3 tlie 


ENU. Bk. 2. 


the preamble expreſsly takes notice of no other miſchiet 
from the repeal of 25. Hen. 8. but only this, © that there- 
„by many of ſuch felous had their clergy ; * and then 
follows the enaQting clauſe, which begins in the! e words, 
« For redreſs whereof,” and then goes on, “ be it enact- 
ed. &c. that 25. Hen. 8. touching tuch offenders and ſuch 
£6 oflences, ren.ain in full force :”' Vet conſidering that the 
ſtatute of 5. & 6. Edw. 6. begins with a recital of the 
whole claute of 23. Hen 8. wherein there are ſeveral other 
ofIcnces contained, and that the words, “ ſuch offenders 
„ and ſuch ende in the enacting clauſc ot 5. and 
6. Edw. 6. may properly enough reter to them, as well as 
to the offence of the telons mentioned next immediately be- 
fore ; ; and farther conſidering that the words, “ ſuch of. 
fenders and /uch offences,“ may properly enough be taken 
to include all /nch in mifchigf, and ſuch in intonvenience, aC- 
(a) pr: Coke cording to the received (a) conſtruction of the word */uch” in 
* ſome other ftatutes, and d fortiori thoſe in greater milchicf 
and greater inconvenience, as almoſt all the other offences 
ſpecit:ed in 25. Hen. 8. are, as for intiance, petit treaſon, 
(5) 31. Coke murder, arſon, &c.; and that it is a received (%) con- 
8 g. ſtruction of penal ſtatutcs, to extend them to all cales that 
2 5. me Book COM? within the meaning of the words, and that it would 
tlie urn, chap, be abturd to imagine that the makers of the ſtatute intend- 
3%, fect ed to put thofe wio carried goods ſtolen into a different 
„ county, in a worte cale in ſuc! county than in that where- 
in they ſtole em, as they muft be, if 25. Elen. 8. were 
only revived againtt them where they carried the thing ſtolen 
into a different county, for by iuch a conſtruction they 
would have been excluded from clergy, in the county where- 
in they committed the- rebbery; by 1. E dw. 6. c. 12. only, 
which not extending to thole who challenge above the 
number of twenty, might eaſily be evaded, whereas ina 
different county they would be excluded from it in ſuch 
e) 31.Coke24 cafe by 24. Hen. 8.; to which * be added, (e) that the 
| firſt ſenterice of the purview of 5. & 6. Edw. 6. viz, that 
the faid act of 25 Hen. 8. touch! ung the putting ſuch of- 
& fenders from their clergy,” had been tufficient, if no 
more had been intended but the excluding thoſe who rob 
in one county and fiy into another, and therefore it 18 
moſi natural to intend that it was the meaning of the makers 
of the ſlatute, by adding thoſe farther words, * that every 
„article, clauſe and fentence in the lame, touching clergy, 
© ſhajl, touching / offences, remain, &c.“ to revive the 
whole ſtatute ſo far as it 1-lated to clergy ; and fince the 
whole ſtatute of 25. Hen. 8. 1s revived, it follows by a 
neceſſary conſ-quence, that ſo much of 23. Hen. 8. alſo as 
is * y ai: rmed hy it is revived alſo. 
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ect. 44. And therefore fince 25. Hen. 8. having re- 


cited the clauſe of 23. Hen. 8. concerning clergy, and the 
miſchief that it extended only to thoſe who are found guil- 
tv, expreſsly enacts, © That whoever ſhall be indicted of 
« petit treaton, wiltul burning of houſes, murder, robbery 
& or burglary, or other felony, according to the tenor and 
meaning of the ſaid ſtatute, and ſtand mute, or challenge 
& peremptorily above twenty, &c. ſhall loſe the benefit of 
the clergy, in like manner as if he had pleaded, and been 
& found guilty ;”” whereby it affirms and inforces the 
23. Hen. 8. as to thoſe found guilty of ſuch crimes ; it 
follows by a neceſſary confequence, that perſons not in 


holy orders found guilty of petit treaſon, or (a) arſon, (a) 11. Coke 
which were omitted by 1. Edw. 6. are excluded from cler- 34+ 35+ 


gy by 23. Hen. 8. thus affirmed and enforced by 25. Hen. 8. OY 
and conlequently revived by g. & b. Edward the ſixth. 


2. Hale 345, 346. Con. Savil 46. S. P. C. 125. 


Sect. 45. But it is obſcrvable, that the ſaid ſtatute of 


25. Hen. 8. wholly omits (5) acceſfaries, as well as 1. Edw. (5) Vide ſup, 
6. But to remedy this defect, it is enacted by 4. & 5. Ph. & lect. 33. 


Mary, c. 4. That every perſon that ſhall maliciouſly com- 
« mand, hire, or counſel any perſon or perſons, to com- 
« mit or do any petit treaſon, wiltul murder, or to do an 
& robbery in any dwelling-houſe or houſes, or to commit 
“ or do any robbery in or near the highway in the realm 
« of England, or 1n any other the queen's dominions, or 
« to commit or do any robbery in any place within the 
% marches of England againſt Scotland, or wilfully to 
„ burn any dwelling-houte, or any part thereof, or any 
*« barn then having corn or grain in the fame; that then 
« every ſuch offender, being outlawed thereof, or being 
« thereof arraigned and found guilty by the order of the 
« law, or being otherwiſe lawfully attainted or convicted 
« of the fame offence, or being arraigned thereof, do ſtand 
mute of malice or froward mind, or do challenge peremp- 
e torily above the number of twenty perſons, or will not 
« anſwer directly to ſuch offence, ſhall not have the bene- 
fit of his clergy.” 


It is obſervable, 


Sect. 4b. FIRST, That this ſtatute is general as to all robberies 
in any dwelling-houſe, yet it ſeems to have been always taken 
as a (c) realonable conſtruction, that it thall be reſtrained 
to ſich robberies of this kind as were excluded from the 8 


benefit of clergy by ſome former ſtatute; for it cannot be 2. Hale 342. 
Well, imagined that the makers of this or any ſtatute in- Con. Savil 4s. 


8 4 tended 


| 
| 
| 


264. 


(a) Vide Dyer 
186. that the 
words wilful 
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tended in any caſe to take away clergy from the acceſſary, 
where the principal is lett to the full benefit of it. 


| Fe. 47. SECONDLY, That an indictment or appeal, in 
order to ouſt an acceflary of his clergy by force of this ſta- 
tute, muſt expreſsly purſue it, in ſubſiance (a) at leaſt, a3 
hath been alrcady ſhewn, ſection twenty- five. 8 


murder, in an indictment on the laute,, are ſufficiently purſued by laying the mur- 
der done ex ma#uid priefogitatd, 


Sect. 48. Tt is further _ by 3. & 4. Will. and 
Mary, c. 9. ſ. 3. * That if any perſon or perſons what- 
& ſoever be indicted of any offence, for which by virtue of 
« any former ſtatute he or they are excluded from havin 
„ the benefit of his or their clergy, if he or they had been 
« thereof convicted by verdi& or confeſſion, if he or they 
« ſtand mute, or will not anſwer directly to the felony, or 
* ſhall challenge peremptorily above the number of twenty 
*« perſons returned to be on the jury, or ſhall be outlawed 
„ thereupon, thall not be admitted to the benefit of his or 
i their clergy.” 


$e7. 49. Bur wnoTE, That this ſtatute extends not 
to appeals, nor to offences made felonies by ſ ubſequent la- 
tutes. 


Ap now I am in the ſecond piace more diſtinctly to 
conſider the ſeveral ſtatutes which take away the benefit of 
clergy, ſo far as they particularly relate to wu ſeveral kinds 
of crimes, 


For the hetter illuſtration whereof having referred the 
reader, as to the felonies made ſuch by ſtatute, to the ſeve- 
tal chapters in the firſt book wherein ſuch felonies are han- 
died, I thall here conſider the ſtatutes which take away clergy 


from capital offences at the common avs under the follow- 


ing heads a8 they n 2 ** 8 


1. To petit treaſon. 
1 homicide. 

3. To larceny. 

4. To ſacrilege. 

5s. To robbery. 

6. To burglary, 

7. To arſon, 


J. As 


„ a  PY , tt 


CE 
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I. As to PETIT TREASON. 


$:4.50. It is certain, that by force of 23. & 25. Hen. 8. re- _ 
vived (a) by'$5- &. 6. Edw. 6. the principal not being a (5) (a) Sup. f 439 
clerk in holy orders, is excluded from the benefit of clergy, Summary 
upon a (e) conviction, (4) ſtanding mute, or challenge of 232. 


n (e) indictment. 2. Hale 341. 
F 0% 8p. lc. 


13. (c) Sup. ſection 30. (4) Sup. ſection 32, 33. te) Sup. ſection 33s. 


$e2. 51. And Sir Matthew Hale (VF) ſeems to be of (f) 2. Hale 

El ie . . a 338, 339.341. 
opinion, that the principal is likewiſe ouſted of his clergy SUmmary233, 
by 23. Hen. 8. in _— of petit treaſon, if he be convict _ | 
by verdict or confel ion, but not in other caſes. | 

But ure, How this can be? For fince ſo much (g) only () Sup. re. 
of 23. Hen. 8. ſeems to be revived, as affirmed and enforced 43, 44. 
by 25. Hen. 8. and that no way extends 'to appeals but 
only to indictments, it ſeems difficult to make out, that any 
part of 23. Hen. 8. ſo far as relates to appeals, is revived by 
25. Hen. & DO TEES e | ; 


Se. 52. But I would rather incline to think, that the 

rincipal in an appeal of petit treaſon may be excluded from 
bis clergy by (h) 1. Edw. 6. c. 12. in all cafes except that of () Sup. 34, 
challenging above the number of twenty, under the words 7 
« murder of malice prepen/ed,” in that ſtatute; becauſe all ( mn. 


| = treaſon, in the very notion of it, neceſſarily (i) includes = Hale 340. 


uch murder and more. 

Sed. 53. However, the makers of 4. (+) and 5. Ph. and (h vide ſupra 
Mary, c. 4. ſcem plainly to have been of opinion, that fection 45. 
the principals in petit treaſon are excluded from clergy in 

all caſes, as well upon an appeal as indictment; becauſe 

they have in all cafes expreſsly excluded the acceſſaries 

maliciouſly before, as well upon an appeal as indictment; „e; 

and (J) it cannot be well imagined that they intended to 3 
make the law more ſevere againſt them than againſt the 2. Hale 342. 
„ . x org ſup. 
. 5 E 40. 


II. As to HOMICIDE. 


Sec. 54. It is certain, that wilful murder of malice pre- 
penjed is excluded from the benefit of clergy upon indictments (m) Ante, 
in all caſes by 23. & 25. Hen, 8. and 1. Edw. 6, c. 12. be- Page 257, 253. 
tore recited (m). 8 | | 


S. 


| 


255 


(a) Sum. 232. 


z „Hale 343 . 


(4) Vide ſup. 


1. 42, 43+ 51. 


(c) Vide ſup. 
feet. 34. 30. 


(i) Sup. fc. 


45549 


(i. Coke 
25. and ſup. 
ſect. 46. 82. 
Vide 2. Hale 
342. 344. 


25 to acccftarics 


See Bk. I, ch. 


30. f. 410 7. 


toe *f 


I ER GV. Bk. 2. 

Seck. 5s. Allo it feems (a; to be the opinion of Sir 
A7aithew Hale, that it likewiſe is excluded from clergy in 
all caſes as well upon appeals as nidictments. But this 
ſcems queſtionable ; for appeals are certainly not (5) with- 
in 25. Hen. 8. and therefore ſince ſo much only of 
23 Hen. 8. is revived by 5. and 6. Edw. 6. as is affirmed 
and cnforced by 25. Hen 8. I do not fee how it can be re- 
vived as to any appeal, From whence it ſeems to fol- 
low, that the only ſtatute which exprefsly excludes them 
is 1. Edw. 6. c. 12. which (c) omits the cate of challeng- 
ing more than twenty. Neither is this defect ſupplied by 
3. & 4. Will. and Mary, c. 9. for this extends (4) only 
to indictments, 


Seck. 55, But acceſſaries maliciouſly before to fuch mur- 
der are expreſsly excluded from clergy in all eaſes, as well 
upon appcals as indictments, by 4. & 5. Ph. and Mary, 
c. 4. and how far the principal may (e) hereby in like 
manner be implicitly excluded allo in all cates, I ſhall 
leave to b. contidered, 


after the fact in petty treaſon and murder, 


Sect. 57. By 1. Jac. 1. c. 8. He that ſhall be con- 
„ victed by verdict of twelve men, or confeſhon, or other- 
« wite according to the laws of this realm, of homi- 
& cive, by ftabbing,” but not thoſe who abet them, &c. 
(for chich | hall reter to book the firſt, chapter 3o. ſect. 
4, 5, &c.) “ thait be excluded from the benefit of his cler- 


6 gy, Kc.“ 


8:, 53, And this ſtatute ſeems plainly to extend as well 
to appeals as indictments, but not to the caſe of ſtanding 
mate, or challenging above twenty, &c. But thoſe who are 
ridicted of fuck manſlaughter are excluded from clergy in 
all tuct cafes, as well as un a conviction, by 3. & 4. Will. 


and ary, c. g. 


Ft. Larceny is excluded from the benefit of clergy in 


wp. lf. 43, the following Caics ; 


3. In that of a felonious ſecret taking from the perſan, 


B 


fn that of horſe- ſtealing. 


. In that of ſtealing from a ſhop or dwelling-houſe, 


5 
$33 


4. In 


0” 0 . 3 


KW am. 
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4. In that of ſtealing woollen manufactures from the 
tenters, or linen from the place of manufacture. 


5. In that of ſtealing the king's naval ſtores. 
6. In that of ſtealing ſheep and other cattle. 


7. In that of thefts on navigable rivers above the value of 
forty ſhillings. | 


8. In that of ſtealing from veſſels in diſtreſs, or that have 
ſuftered ſhipwreck. 


AND FIRST, As to a felonious ſecret taking from the 
per/on, 


Sea. 59. It is enacted by 8. Eliz. c. 4. That no per- ge the firſt 
« fon who ſhall be indicted or appealed for felonious taking vol. Lar- 
« of any money, goods, or chattels, from the perſon of ceny from | 
« any other, pris without his knowledge, in any place 3 en. 
« whatſoever, and thereupon found guilty by verdi& of ;..,9;.n rf 
« twelve men, or ſhall confeſs the ſame upon his or their this ſtature. 
„ arraignment, or will not anſwer directly to the ſame, 
« according to the laws of the realm, or ſhall ſtand wil- 
* fully or of malice, or obſtinately mute, or challenge 
% peremptorily above the number of twenty, or thall be 
„ upon ſuch indictment or appeal outlawed, thall be ad- 


emitted to his clergy, &c.“ 


Lad 


Se. ko. Bur vorE, That this ſtatute extends not to Vide ſeR. 26. 


any acceſſaries before or after. 45) 46, 
| | 1. Hale 529, 


SECONDLY, As to horſe-ſtealers, Foſter 356« 


Set. 61, It ſeems, that they are (a) ouſted of their clergy (aj vide ſeQ, 
in all caſes, as well upon appeals as indictments, by 1. Edw. 34. 39. 

6. c. 12. and 2. & 3. Edw. C. c. 33. by the latter of which 2. Hale 364, 
ſtatutes it is enacted, That all perſons feloniouſly taking 365. 

or ſtcaling any horſe, gelding, or mare, ſhall not be 

« admitted to the privilege of the clergy, but ſhall be put 

from the ſame, in like manner and form as though they 

« had been indicted or appealed for felonious ſtealing of two 

& horſes, two geldings, or two mares of any other, and 

« thereupon found guilty by verdict of twelve men, or con- 

« feſſed the fame upon their arraignment, or ſtand wilfully 

or of malice mute.” ? « | 


Se#. 62. It ſeems a reaſonable (5) conſtruction of this (4)S.P.C.125, 
ſtatute to extend it as well to tlioſe Who are outlawed, OT Summary238. 
: | * F 3 N Fbal- 3, Hale 365. 


Or CLERGY. Bk. 2, 


challenge more than twenty, as to thoſe who are found 


Supra 34, Kc. 


Barrington 
vp'n the Sta. 
Lutcs 477. 


{aiVide ſe, 
26, 27, 28. 
(5) Vide ſcft, 
26. 5. 46. 
(c)Vide ſect. 
48. 49. 


guilty by verdict, &c. becauſe it is general, that all ſuch 
perſons “ ſhall be put from their clergy, &c. in ſuch manner as 
if they had been found guilty, &c.” and if they had 
been found guilty, it is certain that they would have been 
9 their clergy by the expreſs words of 1. Edw. 6, 
c. 12. ſ. 10. | 


+ Sc, 63. It is enacted by gr. Eliz. c. 12. f. 5. (which 
preſcribes the manner in which horſes ſhall be publicly 
bought and fold), © That not only all acceſſaries before the 
fact, but alſo all acceſſaries after the fact in horſe- ſtealing 
* ſhall be deprived and put from all benefit of their clergy, 
66 as my principal, by ſtatute heretofore made, is, or ought 
to be.“ | 


5 e As to larceny from a dwelling-houſe, ſhop, 
c. | 


Sed. 64. It is enacted by 10. & 11. Will. 3. c. 23.“ That 
all perſons who by night or day ſhall in any ſhop, ware- 
« houle, coach-houſe, or ftable, privately and feloniouſſy 
« ſteal any goads, wares, or merchandizes, of the value 
of 5s. or more, though ſuch thop, &c. be not broke 
open, apd though the owner or any other perſon be 
„ not in ſuch ſhop, &c. or that ſhall afliſt, hire or com- 
mand any perſon to commit ſuch offence, being thereof 
* convict, or attainted by verdi& or confeſſion, or being 
« indicted thereof ſhall ſtand mute, or challenge above 


& twenty of the jury, ſhall be excluded from the benefit of 


the clergy." 


Sea. bg, But this ſtatute ſeems defective in neither men- 


tioning perſons (a) outlawed, nor (5) acceſſaries; neither 


IS it hc ped by 3· & 4. Will. & Mary, * 9+ becauſe (c) it is 
ſubſequent to it. 8 2 . 


Sed. 66. By 12. Ann. c. 7. Every perſon, who ſhall 

4 feloniouſly ſteal any money, goods or chattels, wares or 
« merchandizes, of the value of 408. or more, being in a 
4% dwelling-houſe, or out-hoaſe thereunto belonging, al- 
« though ſuch houſe or out-houſe be not actually broken 
& by ſuch offender, and although the owner, of ſuch goods, 
« gr any other perſon or perſons be or be not in fuch, 
% houſe or out-houſe, or ſhall affiſt, or aid any perfon 
« gr perſons, to commit any ſuch offence, being there- 
* of convicted or attainted by verdict or confeſſion, or 
&« being indifted thereof ſhall ſtand mute, or will not directiy 
« anfwer to the indictment, or ſhall peremptorily * 
N * , 4 Y wy & abo 


/ / yt wo 
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1% above the number of twenty returned to be of the jury, 
« ſhall be abſolutely debarred of and from the benefit of 


« clergy, &c.“ 


10 
40 


$227. 67. But it is provided, That nothing in this at 
ſhall extend to apprentices under the age of fifteen years 
who ſhall rob their waſters as aforeſaid.” 


* 
by 5 
0 


$22. 68. This ſtatute ſeems alſo defective; like the for- Vide ſeR. 26, 
mer, as to perſons outlawed, and acceſſaries. 


FougrTuLx, As to thoſe who ſhall fcloftiouſly ſteal wool- 


len manufa&ures from tlie tenters. 


Set. bg. It is enacted by 22. Car. 2. c. 5. * That no 


« perſon who ſhall be indicted for feloniouſſy cutting and 


40 
« 


taking, ſtealing or carrying away of any cloth or wool- 
len manufactures from the rack or tenter in the night- 
time, and thereupon found guilty by verdict of twelve men, 
or ſhall confeſs the ſame on arraignment, or will not an- 
ſwerdired ly to the ſame, according to the laws of the realm, 


27, 28. 64,64 


or ſhall ſtand wilfully of malice mute, or challenge pe- 


remptorily above the number of twenty, or ſhall be upon 
ſuch indictment outlawed, ſhall be admitted to the bene- 
fit of clergy, &c.“ 


+ It is alſo enadted by 18. Geo. 2. c. 27. That Stealing from 
all and every perſon and perſons who ſhall by day or bleaching- 


night feloniouſly ſteal any linen, fuſtian, callico, cot- 
ton, cloth, or cloth worked, woven or made of any cot- 


ton or linen yarn mixed, or any thread, linen, or cotton 


yarn, linen or cotton tape, incle, filleting, laces, or any 
other linen, fuſtian, or cotton goods, or ware whatſoever, 
laid, placed, or cxpoſed to be printed, whitened, bowked, 
bleached, or dried in any whitening er bleaching croft, 
lands, fields or grounds, bowking-houſe, drying-houſe, 
printing houſe, or other building, ground, or place 
made uſe of by any callico printer, whitſter, crofter, 
bowker or bleacher, for printing, whitening, bowking, 


bleaching, or drying of the fame, to the value of 


ten ſh.llings 3 or who ſhall aid or aſſiſt, or ſhall wil- 
fully or maliciouſly hire or procure any other perſon or 
perlons to commit any fuch offence, or who ſhall buy 
or receive any ſuch goods or wares ſo ſtolen, knowing 
the fame to he ſtolen as aforcſaid, ſhall, on conviction, 
be deemed guilty of felony, and ſuffer death without 
benefit of clergy.” 


+ But 


yards orprint- 
ing grounds, 
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N. B. This 
ſtatute ex- 
tends neither 
to appeals nor 
to accellaries. 


For the of- 
fence of havy- 
ing the cuſ- 
tody of the 
king's naval 
ſtores, vide 


Book the firſt, 


Vide Book 1. 
title © Lar- 
ceny.“ 


+ But it is alſo provided by the ſaid ſtatute, p. 2. That 
&* incaſe the judge or court, by and before whom any ſuch 
1% offender ſhall be tried and convicted, ſhall think it rea- 
“ ſonable, he may, inſtead of giving judgment of death, or- 
& der ſuch offender or offenders to be tranſported for the 
6 ſpace of fourtcen years.” | 


F!1eTHLyY, As to thoſe who ſteal naval ſtores. 


S:7. 70. It is obſervable, That thoſe who “ ſhall 
6 ſteal or embezzle any of his majeſty's fails, cor- 
* dage, or any other his majeſty's naval ſtores, to 
++ the value of twenty ſhillings,” are in the like manner 


excluded from clergy by 22. Car. 2. c. 5. as thoſe who 


{teal woollen manufactures from the tenters, &ec. 


1 Sec. 71. But it is provided by the ſaid ſtatute, par. 4. 
& That it ſhall and may be Jawful for the judges or juſtices 
of the court before whom ſuch offender ſhall be arraign- 
ed and condemned, to grant a reprieve for the ſtaying exe- 
cution, and to cauſe ſuch offender to be tranſported for 
the ſpace of ſeven years.“ | 

+ SIXTHLY, As to ſtealing SHEEP AND OTHER Car- 
TLE. 


It is enacted by 14. Geo. 2. c. 6. That if any perſon 
or perſons ſhall feloniouſly drive away, or in any other 
* manner feloniouſly ſteal one or more ſheep, or other cat- 
« tle of any other petſon or perſons whatſoever, or ſhall 
« wilfully kill one or more ſheep, or other cattle of 
& any other perſon or perſons whatſocver, with a feloni- 
© ous intent to ſteal the whole carcalc or carcaſes, or any 
« patt or parts of the carcaſe of carcaſes of any one or more 
« ſheep, or other cattle that {all be fo killed, or ſhall afſiſt 
or aid any perſon or perfons to commit any fuch 
« offence or offences, they ſhall be adjudged guilty of felony, 
% and ſuffer death without benefit of clergy.” —Pur it is 
enacted by 15. Geo. 2. c. 34. That this at was meant 
and intended, and ſhall be conſtrued, deemed, and taken 
« to extend to any bull, cow, ox, ſteer, bullock, heifer, 
« calf, and lamb, as well as ſheep, and to no other cattle 
« whatſoever.” 


SEVENTHLY, As to thefts on NAVIGABLE RIVERS. 


It is enacted by 24. Geo. 2: c. 45. That all and every 


„ perſon and perſons that ſhall felonioufly ſteal any goods, 


« wares, or merchandize of the value of forty ſhillings in 
« any ſhip, barge, lighter, boat, or other veſſel or craft 
| upon 


7 
, 
L 
t 
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« upon any navigable river, or in any port of entry or diſ- 
« charge, or in any creek belonging to any navigable r1- 
« yer, port of entry or diſcharge within the kingdom of 
« Great Britain, or ſhall teloniouſly ſteal any goods, wares, 
« or merchandize of the value of forty ſhillings upon 
« any wharf or key adjacent to any navigable river, port 
« of entry or diſcharge, or ſhall be prelent, aiding and 
« aſſiſting in the committing any of the offences atore- 
« ſaid, being therereof convicted or attainted ; or being 
« jndited thereof, thall of malice ſtand mute, or will not 
directly anſwer to the indictment, or ſhall peremptorily 
« challenge above the number of twenty perſons returned 
« to be of the jury, ſhall be excluded from the benefit of 
&« clergy.” 


+ E1G8THLY, As to ſtealing from VessEt.s IN Dis- 
TRESS, or plundering goods that have been ſaved from the 
wreck; 


The benefit of clergy is taken away by 12. Ann. ſtat. 2. 
ch. 18. and 26. Geo. 2. c. 19. the particulars of which are 


fully ſet forth Book the firſt, and to which 1 refer. 
IV. As to SACRILEGE ; 


dect. 72. It is obſervable, That all perſons not in holy 
orders who ſhall be indicted, whether in the ſame county 
wherein the fact was committed, or in a (a) different county, j Tofra be 
of “ robbing any church, chapel, or other holy place,” are (2 rg "0 
excluded from their clerzy by (5) 23. Hen. 8. c. 1. and (3) Vide ſup. 
25. (c) Hen. 8. c. 3. revived (d) by 5. & 6. Edw. 6. c. 10. «ft. zo, 3:. 
upon a conviction, ſtanding mute, or peremptory chal- *: mp 365. 
lenge of more than twenty; and by 3. & (e) 4. Will and 8 Un 
Mary, c. 9. upon an outlawry. (0 Vide fun. 

| ſ. 43, 44. 

ſe) Vile ſupra, feftioa 43, 49. 


8&7. 73. But the word “ robbing” (7) being always //) Kely. 58. 


taken to carry with it ſome force, as ſhall be more fully 59. 

ſuewn, ſections 88. 92. 95. it ſe acrilege is Per 224. 
ewn, ſections 88. 92. 99. it ſcems, that no ſacrilege is 

within any of theſe ſtatutes, which is not accompanied with 

the actual breaking of a church, &c. 


Set. 74. But by 1. Edw. 6. c. 12. (g) ſ. 10. all perſons (g) Vide ſup. 
in general are ouſted of their clergy for the“ felonious fest. 34, 35, 
„taking of any goods out of any pariſh church, or other 475 vige f 
* church or chapel,” in all caſes, except that of chal- 4 1 
lenging mors than twenty; aud by 3. and (4) 4. Will. 
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(a) Infra $0. 


$2. 
2. Hale 365, 
366. 


(5) Vide ſup. 
ſect. 43, 44+ 
$2. $5» 


2. Hale 323. 


(c) Vide ſup. 
ſect. 30. 

(4) Vide ſup. 
ſect. 30, 31. 
te) ſ. 32, 33. 
(f) 42:43, 44. 
(eg) Sect. 48, 
49. 


) Vide ſup. 
felt. 34, 35 
36, 37. 
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and Mary, c. 9. upon ſuch a challenging as well as upon a 
conviction, &c. upon an indictment (a) whether in the 
ſame county wherein the ſaciilege was committed, or in a 
different one. | 


Sec. 75. But it ſeems, that acceſſaries to ſuch a rob. 
bery or telonious taking are excluded from their clergy by 
no ſtatute ; for though they are expreſsly mentioned by 
23. Hen. 8. c. 1. yet ſince they are omitted by 25. Hen. 8, 
c. 3. and fo much only (5) of 23. Hen. S. c. 1. is revived as 
is affirmed and enforced by 25. Hen. 8. c. 3. they ſeem to 
remain in the ſame caſe as if they had been wholly 
omitted by 23. Hen. 8. c. 1. which is the only ſtatute ] know 
of which extends to them, except the offence amount to 
burglary; in which caſe acceſſaries before are ouſted of their 


clergy by 3. & 4. Will. & Mary, c. 9. 


Sec. 76. But quere if there be need of any ſtatute 
to exclude them, ſince the common law ſcenis to have 
given no perſon whatſoever any right to demand the pri- 
vilege of the clergy for ſacrilege, but only at the difcretion 
of the ordinary, as hath been more fully ſhewn, ſection the 
ninth. 


V. As to ROBBERY, I ſhall particularly conſider the fla- 
tutes excluding it from clergy, as they relate, 


1, To robbery in or near the highway. 

2. To robbery in a dwelling-tiouſe, booth or tent. 

3. To robbery in general. 

AnD F1RsT, As to robbery in or near the highway. 


8:8. 57. It is obſervable, that all perſons, not n holy 
orders, who ſhall be indicted (c) of “ robbing any perſon 
or perſons in or near the highways,” are excluded 
from the clergy by 23. (4) Hen. 8. c. 1. and 25. (e) Hen. 
8. c. 3. revived (f) by $5. and 6. Edw. 6. c. 10. upon a 
conviction, ſtanding mute, or peremptory challenge of more. 
than twenty; and by 3. & 4. (g) Will. & Mary, c. 9. upon 
an outlawry. 


Sect. 78. AnD vorn, That all perſons in general, who 
& ſhall be guilty of robbing any perſon or perſons in the 
highway, or near to the highway,” are excluded from tle 
clergy both upon an appeal and indictment by (%) 1 Edw. 


6. c. 12. ſ. 10. in all cafes ene pt that of challenging _ 
| an 
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than twenty; and by 3. & 4. Will. & Mary, c. 9. upon 


ſuch a challenge upou an indictment, 


Sec. 79. Norr. That no robbery is within theſe ſta- 
tutes, but fuch as is laid in the indictment to have been com- 
mitted in or near the (a) highway, and to have (6) put the 
perſon robbed in tear, 


Sekt. 80. By 25. Hen. 8. c. 3. revived (c) by 5. and 6. 
Edw. c. IO. it is recited, © That divers felons and rob- 
bers that had committed many heinous robberies and bur- 
glaries in one ſhire, and conveyed the ſpoil and robbery into 
another thire, and had been there (d) taken, indicted and ar- 
taigned upon felony, and felonious taking of the ſame goods, 
and not upon the ſame robbery nor burglary, for that it 
was not committed nor done in the fame ſhire where they 
had been ſo indicted and arraigned, and by reaſon thereof the 
{ame felons, robbers, and burglars had enjoyed the privilege 
of their clergy :” And thereupon it is enacted, “ That if 
« any perſon or perſons be indicted of felony for ſtealing 
« of any goods or chattels, in any county within this realm 
0 of England, and be thereupon arraigned and found guilty, 
« or ſtand mute of malice, or challenge peremptorily above 
« the number of twenty perſons, or will not directly anſwer 
&« to the law, ſhall loſe and be put from the benefit of the 
& clergy, in like manner and form as they ſhould have been 
« if they had been indicted and arraigned, and found 
« guilty in the ſame county where the ſaid robbery or 
„ burglary was done or committed; if it ſhall appear to 
the juſtices before whom any ſuch felons or robbers be 
„ arraigned by evidence given before them, or by exami- 
„ nation, that the fame felonies whereupon they were 
ſo arraigned, had been ſuch robberies or burglaries, in 
the ſame ſhire wherein ſuch robberies or burglaries were 
committed or done, by reaſon whereof they thould have 
loſt the benefit of their clergy by force of 23. Hen. 8 in 
« caſe they had been found guilty thereof in the ſame ſhire 
" eee, ſuch robberics or burglarics were ſy committed and 
“ done.“ 


- 


Sec. 81. Bur vor, That this ſtatute extends /e) not 


to thoſe who are outlawed ; nor to thoſe who are indicted 


out of the realm of England; nor to thoſe who are indicted 
vt ſuch ſtealing as is excluded from elergy by ſuble- 
quent ftatutes ; nor to appellees ; but the three firſt of theſe 
detects are ſupplied by 3. and 4. Will. and Mary, c. 9. by 
which it, is enacted, & That if any perſon or perſons be 
* indicted of felony for ſtcaling of any goods or chattels, 
in any county within this realm of E»g/and, dominion 
VoL. IV, T « of 


160 


(a) Vide ſ. 25. 
(5) Sett. 73. 
Dyer 224. 
And Bk. 1. 
. 1. . 


(c) Vide ſupra 
1. 43, 4+: 


(4) Vide Bk, 
1. c. 33. . 9. 


(hrt. Co.. 
1. Hale 518. 
2. Ii ale 349 
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e of Wales, or town of Berwick-upon-Tweed, and there- 

of be convicted or attainted, or upon his or their ar— 

„ raignment fthall ſtand mute, or will not directly an- 
© ſwer to the indictment, or thall challenge peremptorily 
above the number of twenty perſons returned to be of 
the jury, he or they ſhall be totally excluded from having 
c the benefit of his or their clergy, if it appear upon evi— 
« dence or examination before the juſtices, that the faid 
«« goods or chattels were taken by robbery or burglary, or 
in any other manner, in any other county, whereof if 
„ ſuch perton or perſons had been convicted by a jury 
of the laid other county, he or they are excluded by virtue 
of this or any other act from having the benefit of his or 
their clergy.” : 


1 


Lay 


A A 


* 


La 


N 


1 


A 


* 


fa) 11. Coke Sec. 82. NoTE, That (a) the words, “ If it ſhall ap- 
"bo © pear upon evidence before the juſtices, &c.” are to be in- 
tended where the party pleads not guilty, and 1s found guilty 
% Vide ſup. by the jury; and the words“ [f it ſhall appear upon exa- 
1. 8. 3. mination, &c.” arc to be intended where he ſtands mute, or 
11. Coke 31. challenges peremptorily above the number of twenty, or is 
8 1. Aud. outlawed, or contefles (0) &C, | - | 
() And. 114. And it hath been (c) adjudged, that there is no need to 
„Hale 518. make any entry on the record, that it appears by ſuch 
evidence, or examination, that the telony was originally 
commenced in a different county, and was of ſuch a nature 
that the offender could not have his clergy. But it is ſaid, 
(% Sum. cid (4) that it is uſual to write in the margent of the indict- 
dition 1678, ment, that it is for robbery, &c. in another county. 


(e) Moor 550» Seck. 83. It is faid to (e) have been holden by all the 
Summary241. juſtices, that if the felony, whercof a man is found guil- 
> 4 530, ty in the county wherein he is indicted, be ſuch as doth 
anne 849. not nced the benefit of clergy, as amounting only to pe- 
tit larceny, &e. the offender thall have only the proper 
judgment for ſuch offence, and no other, in reſpect of 
the robbery, &c. proved upon the evidence, &c. in the 
ticſt county; for being convicted of no offence which will 
warrant a judgment ot death, and conſequently having no 
necd to demand his clergy, he cannot be hurt by being ex- 


cluded from it. 


i Vide ſup. Sect. 84. By 3. and 4. (J) Philip and Mary, c. 4. 
. 45, 46. „ Thoſe who ſhall maliciouſly command, hire, or 
How ſuch of- ** cc unſel any perſon or perions to commit or do any rob- 
erg __— « bery in or near an highway ia this realm of England, 
den the in- 


ment, vide ſup. [. 25. 
* 4 
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„or in any other the Queen's dominions, ſhall be ouſted 
« of their clergy, on a conviction, ſtanding mute, peremptory 
challenge of more than twenty, or outlawry.” 


SECONDLY, As to ROBBERY IN A DWELLING-HoOUSF, 
BOOTH, OR TENT, I ſhall conſider the ſtatutes concerning it 
as they rclate, 


1. To ſuch robbery putting ſome perſon in fear, 
2. To ſuch robbery putting no perſon in fear, 


FinsT, As to ſuch robbery putting ſome perſon in 
fear, 


Sect. 8 5. It is obſervable, that all perſons not in holy 2. Hale 351, 
orders, © who ſhall rob any perſon or perſons in their 352, &c. 
„ dwelling-houſes, or dwelling-place, the owner or dwel- 
« ler in the ſame houſe, his wife, his children, or ſer- 
„ vants then being within, and put in fear and dread 
« by the ſame, and indicted,“ (a) are excluded from (a) vide ſu 
their clergy by 23. Hen. 8. c. 1. and 25. Hen. 8. c. 3. ſect. zo, 5 
revived by 5. and 6. Edw. 6. c. 10. upon a convic- 32, 33. 42, 43, 
tion, ſtanding mute, or peremptory challenge of more than 44. 48, 49+ 72. 
twenty, and by 3. and 4. Will. and Mary, c. 9. upon an 77“ 
outlawry, | 


Sed. 86. AND NOTE, (6b) That by 25. Hen. 8. c. 4. and (5) Vide ſup, 
3. and 4. Will. and Mary. c. 9. they are excluded from their ſect. 80, $1. 
clergy on an indictment in a foreign county. And their 3 Vi. 0 
acceſſaries before are excluded in all caſes by 3. and 4. (c) fett. 45, = 


Philip and Mary, c. 4. 


Sc. 87. By 1. (d) Edw. 6. c. 12. ſ. 10. all perſons ; 
. (4) Vide ſup. 
in general who ſhall breat any houſe by day or by night, fect. 44, Kc. 
viz, „ who ſhall break a houſe burglarily, (e) it in the (4) Vide ſup. 
„night, or ſhall break a houſe or commit a felony there- ſect. 40. 
„ in, if in the day, (7) any perſon being then in the . neg as 
« ſame houſe where the fame breaking ſhall be, and there- 22 Ge _=_ "ee 
* by put in fear or dread,” are excluded from their cler "Ons 
Y PV , BY» 
as well upon an appeal as an indictment, in all caſes, (g) (&) Vide ſu 
except that of challenging more than twenty; and by fect. zs. Pr 
3. () & 4. Will, and M. c. 9. upon ſuch a challenge, as (5) Vide ſup, 
well as upon a conviction, &c. upon an indictment, whe- ect. 48, 4g. 
ther in the ſame county wherein the breaking and felony 
was committed, or in a (i) different county; and the ac- (7) Vide ſup. 
ceſſaries before to ſuch a breaking, if accompanied with leet. $9, 84, 
litaling in a dwelling-bouſe, are oaſted of their clergy in 32, $3. 
| 4 2 all 
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(a) Sum. 236. 
Sup. ſ. 45, 46. 
(5) Vide ſup. 
. 73. 

and infra 
ſect. 82. 92. 
96. 

(c) Vide ſup. 
ſect. 48, 49s 


(4) Kelynge 
$5, 59. 70. 
Sup. f. 73. 
87 intra 1.92. 
96. 

Vide Foſter 
108, 109. 


2. Hale 354, 
355 &c. 


Or CLERGY. Bk. 2, 


all (a) caſes by 4. and 5. Philip and Mary, c. 4. becauſe the 
telonious taking being accompanied with a breaking, ſcems 
properly (%) enough to come under the notion of robber 
in a dwelling-houſe, all acceſſaries to which before the fact 
are exprelsiy excluded from their clergy by that ftatute, as 
acceſſaries before to robbery in general are by 3. and (c) 


J. Will. and Mary, c. g. 


Set. 88. But (d) no breaking is within the ſtatute 
of 1. Edw. 6. which doth not amount to an actual break. 
ing of an houſe, or of ſome part of it; as of a cup. 
board or door, &c. fixed to the freehold ; and therefore 
the breaking of a trunk or box, &c. ſeem plainly not to be 
within the ſtatute. | 


But by 3. and 4. Will. and Mary, c. 9. © Every perſon or 
« perſons that ſhall feloniouſly take away any goods or chat- 
© tels, being in any dwelling-houſe, the owner, or any 
te other perſon being therein, and put in fear, or ſhall com- 
fort, aid, abet, aſſiſt, counſel, hire, or command any per- 
« ſon to commit ſuch offence, being thereof convicted, or 
« attainted, or indicted, and ſtanding mute, or peremptorily 
challenging above twenty, ſhall be ouſted of the benefit of 
« their clergy.” | 


SECONDLY, As to ſuch robbery, putting no perſon in 
fear: 1 ſhall conſider the ſtatutes concerning it as they re- 
ate, | 


1. To ſuch robbery in a houſe which ſome perſon is in 
at the time ; | 


2. To ſuch robbery in a houſs which no perſon is in at 
the time. 


As to the firſt of theſe, viz. In what caſes perſons are 
ouſted of their clergy for robbery in a houſe which ſome 
perſon is in at the time. 


Seck. 89. By 5. and 6. Edw. 6. c. 9. it is enacted, “ That 
« it it happen any perſon or perſons to be found guilty ac- 
„ cording to the laws of this realm, for robbing of any 
&« perſon or perſons in any part or parccl of their dwelling- 
« houſes, or dwelling-places, the owner or dweller in the 
« ſame houſe, or his wife, his children, or ſervants being 
de then within the ſame houſe, or place where it ſhall hap; 
<« pen the ſame robbery and felony ſhall be committed 
& and done, or in any other place within the precinct ot 
« the fame houſe or dwelling-place, that ſuch offenders 


« jhall in no wite be admitted to their clergy, *** 
ther 


Ute 
k. 
p- 
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& ther the owner or dweller in the ſame houſe, his wife, 
or children then and there being, thall be waking or 
« fleeping.“ 


Sect. go. © And by 5. & 6. Edw. 6. c. 9. it is fur- 
ther enacted, That no perſon or perſons which ſhall haps» 
pen to be found guilty after the laws of this realm, 
of and for robbing any perſon or perſons, in any booth 
« or tent in any fair or market, the owner, his wife, his 
children, or ſervants or ſervant then being within the 
booth or tent, ſhall be admitted to the benetit of his 
« or their clergy, but utterly be excluded thereof, &c, with- 
« out having any reſpe& or conſideration whether the 
« owner or dweller in ſuch booths and tents, his wife, 
« children, or ſervants being in the ſame booths or tents at 
« the time of ſuch robberies and telonies committed, ſhall 
« be ſleeping or waking.” 


Lag 


Lay 


* 


* 


Se. 91. This ſtatute (a) ſeems plainly to extend to all (a) ram a5 
who ſhall be convicted by verdi& or confeſſion, whether up- 2. Iiale 185. 
on an appeal or indictment, but not to thoſe who fhall be 
outlawed, or ſtand mute, or challenge peremptorily above 
twenty jurors; but theſe defects are ſupplied as to indict- ) Vide ſet. 
ments by 3. (5) and 4. Will. & Mary, c. 9. 48, 45. 


Sed. 92. It ſeems to be generally agreed, that no robbery , n ; 
ee a 8 8 x (c) For this, 
is within this ſtatute which is not accompanied with an ide ſup. I. 73. 
actual (e) breaking of an houſe, or of ſome part of it. 87, $8. 96. 
Summary 237, 238. 2. Hale 354, Yet in Popham 84. there is a cafe ſeemingly 
contrary , 


Seck. 93. Alſo it ſeems to be agreed, (d) that a ſojour- (% Hetley 64. 
, 9838 CF. © : . 129. 
ner's being in a houſe at the time of the robbery doth not ee 
x ; pegs TY . 5236. 
bring it within this ſtatute; for the words are,“ The 235. 
©« owner or dweller in the ſame houſe, or his wife, his 11. Coke 36. 
children, or ſervants, being then within the ſame houſe, 3 
« &c,” Vet it is faid in (e) Hab's Pleas of the Crown to (4; Folio 37. 
have been ruled by advice of the juſtices, that where one 1, Hale 322, 
entered into the lodging of Sir H. Hungate, being parcel of 323. 


Whitehall, and broke open a chamber and took away his Kelynge 27: 


goods, his caſe was within this ſtatute, and that the indict- 
ment ought to be for breaking the king's houſe, called 
Whitehall, and for ſtealing the goods of Sir 11, Hungate, 
divers perſons being in the houſe, 


Bur vorz, This caſe is wholly omitted in the firſt 
edition of Hale's Pleas of the Crown, and I cannot but think 
that it is miſprinted in the ſecond ; becauſe ſuch a robbery 

S*4Y ſrems 
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ſeems by no means within the purview of this ſtatute, which 
extends only to ſuch robberies as are done to a man in ſuch 
a place as may be called his dwelling-houſe, or dwelling-place, 
his wife, children, or ſervants being at the ſame time within the 
fame. 


But in the ſtate of this caſe it ſeems to be admitted, that 
I hiteha!l, wherein the felony was committed, could not 
properly be called, nor ought to be laid in the indictment 
as the dwelling-houſe or dwelling-place of the ſaid Sy A. 
Hungzate, who was the perion robbed, but of THE KING, 


Alſo it ſeems to be admitted, that it is ſufficient to ſet 
forth generally in the indictment, that divers perſons were 
in the houſe, without ſhewing that they were under any 
relation to the perſon robbed, as his children or ſer— 

(a) Vide Het- vants, &c. which (3) ſeems to be neceſſarily required by 
wF r. 5. and 6. Edw. 6. c. 9 And therefore I take it, that the 
. ſtatute here intended is not $5. and 6. Edw. 6. c. 9. but 
11. Coke 36. rather 1. Edw. 6. () c. 12. f. 10. or 39. (c) Eliz. c. 15. 
S. P. C. 129. - Vet guete, for neither of theſe ſtatutes ſeem to extend to 


Popham 84. this caſe as it is here put. 
(5) Vide tup. 
ſ. 87. () Vide infra ſ. 95, 96, 97. 


However, 3. and 4. Will. and Mary, c. 9. ſeems fully to 
extend to it; by which it is enacted, ** that all thoſe who 
„ ſhall rob any dwelling-houte in the day-time, any perſon 
« being therein, or ſhall comfort, aid, abet, afliſt, counſel, 
* hire, or command any perſon wo commit ſuch offence, 
« being thereof convicted or attainted, or indifted, and 
„ ſtanding mute, or challenging peremptorily above twenty, 


« ſhall be ouſted of their clergy,” 


(a) See the But 1 do not (d) find that any ſtatute excludes thoſe from 
ſtature of z. & their clergy who are acceſſaries to a robbery in a booth or 
4. Ph & Ma- tent, except it be from the perſon of a man, in which caſe 
ry, (upr#1:45 the acceſſaries before the fact ſeem to be excluded from their 
46. ; 
clergy by 3. and 4. Will. and Mary, c. g. as ſhall be more 
fully ſhewn hereafter. 


$8. 094. It ſeems plain, that thoſe who are guilty of a 
fclony within theſe ſtatutes, are excluded trom their clergy 
by 3. & 4. Will, & Mary, c. 9. on an indictment in a foreign 
county in the ſame manner as if they had been convicted 
in the firſt county, as hath been more fully ſhewn, ſect. 80, 
51, 825 83. | | 


SECONDLY: 


2 Ch. 33. O CLERGY, 279 


ch SECONDLY, As to ſuch robbery in a houſe which no 

ich perſon is in at the time. 

ces ; = ; 

the Sec. 95. It is recited by 39. Eliz. c. 15. That then of 2. Hale 356, 
late divers lewd and felonious perſons, underſtanding that 


the robbing of houſes in the day-time, no perſon being 


gat therein at the time, is not ſo penal as where ſome perſon is 
ot therein, had been emboldened to take their opportunity to 
nt commit many heinous robberies in breaking and entering 
H, divers houſes, &c.” and thereupon it is enacted, “ That if 
any perſon ſhall be found guilty, and convicted by verdict, 
« confeſſion, or otherwiſe, according to the laws of this 


ſet + realin, for the felonious taking away in the day-time, of 
re * any money, goods, or chattels, being of the value of 58. 
ny or upwards, in any dwelling-houſe or houſes, or any part 
Te thereof, or any out- houſe or out-houſes, belonging and 
by « uſed to and with any dwelling-houſe or houſes, although 
he no perſon ſhall be in the ſaid houſe or out-houſes at the 
ut time of ſuch felony committed, then ſuch perſon ſhall not 
$þ « be admitted to the benefit of his clergy.” 

to | 


$:. 96. Notwithſtanding the words of the purview of this 
ſtatute ſeem plainly to include all felonious takings to the value 
of five /hi/lings out of an houſe, &c. whether with or with 
out force; yet ſince the miſchief complained of in the pre- 


x * . . 

b amble, and intended to be redreſſed, is the frequent com- 

Fx mitting of many © heinous robberies in breaking and en- 

« tering, &c.” and fince all other (a) ſtatutes, excluding 6.) Sup. ſ. ;. 
3 


the benefit of clergy from robberies in houſes, have been 87, 88. 92. 96, 


5 conſtrued to extend to ſuch larcenies only as are accom- (2) wa 
panied with a breaking of a houſe, or of ſome part of it, it 8% 3 EE 
5 ſeems agreed, (4) that this ſtatute alſo ſhall extend only to 2, Hale 256. 
ſych a telonious taking as is accompanied with the like 11. Coke 36. 
- breaking. | Cro. Car. 473, 
| 4274. 
8 $-. 97. It ſeems agreed, (c) that a chamber in one of (c) C. Car, 
ji the Iuns of Court, wherein a perſon uſaally lodges, is pro- #73 _ 
a " 3 ' 1. Jones 394, 
K perly a dwelling-houſe within this ſtatute, and may be ſo Summary. 83. 
called in an indictment, becauſe every owner of ſuch a 237, 9 
chamber hath a ſeparate intereſt in it. But that a lodging 2. Hale 338. 
1 in //hitehall or Somerſet-houſe is not (4) a dwelling-houſe Kehyngeaz. 33. 
/ within this ſtatute ; from whence it ſeems to follow, that a g Bf 5 = 
1 robbery in ſuch a lodging is not excluded from the clergy 38, ge. 13. 
| by this ſtatute, if any perton were at the time in any other (% Kelyngs 


| part of the palace, becauſe the whole is but one dwelling- 27: 52- 
houſe, f SEES Vide ſup.ſ. 93. 


Sect, 98. It ſeems agreed, (e) that no acceſlury is auſted * — 
- 1 = > © ö C ? f 7. 
of his clergy by thus ſtatute. py 


T 4 | Alſo Sup. 1. 45, 46, 
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(a) C. Car. Alfo it hath been adjudged, /a) that he who ſtands by 
od, i 1 and abcts another while he breaks and enters the houſe, and 
Nute, is afterwards divides the money with him, but doth not ac- 
the ſame caſe tually enter the houſe himſelf, is not within the ſtatute, 
is in 1. Jones The reaſon whereof ſeems to be this, that the words, * If 
C perſon ſhall be convicted, &c. of a felonious taking, , 
pe; eee * &c.1n a dwelling-houſe, &c.” fhall, in ſo penal a law, be 
notice of, intended only of an actual taking, and not of a conſtructive 
one. But this ſeems an extremely nice cafe, and if it were 0 
a new point, and not confirmed by experience, the authority l 
of it might perhaps be juſtly queſtioncd; for if the perſon 
who only ſtood by and entered not the houſe, had actually 
entered it, and the other only had taken the money, and 
bad not given him any part of it till both had gone out of 
the houſe, in this caſe as well as in the other, it might be ( 
ſaid, that he who actually received not any part of the | 
money till he was gone out of the houſe, was guilty only of 
a conſtructive taking in the houſe, and conſequently not 
within this ſtatute. But I cannot eafily perſuade myſelf but 
that in ſuch a caſe both muſt be adjudged equally within the 
| (5) Vide ſup. ſtatute; and why not as well in the other, it ſeeming an 
c. 29. 1.9, d. uncontroverted (5) rule, that where divers ate preſent and 
abet one another in committing any felony, the act of one 
thall be looked on as the act of all. | 


Ii. 
V ide Fofler 
357 


And upon this ground, as I take it, it hath been always 

agreed, that thoſe who are preſent, and abetting, when a 

murder or robbery is committed, are all of them equally 

excluded from their clergy, whether they actually gave the 

ftroke or took the money, or not; and yet the ſtatutes to 

this purpoſe mention only thoſe who ſhall be found guilty 

of murder or robbing, &c. Nor do | find any reſolution 

to the contrary on any other ſtatute concerning clergy, ex- 

te) x. Ic. f. 8. cept only the (c) ſtatate of ſtabbing, whereon it hath been 
(4) Aleyn 44. adjudged, (d) that the perſon only who gives the ſtab is 
bum. 53, within the purview of it: but this ſeems plainly to depend 
1 3% on the particular circurRances of this offence, which 1s 
Aleyn 43. Excluded from clergy in retpect of the cruelty and bloody 
Stiles 86. mind of him wha gives the ſtab, which certainly is peculiar 


Foſter 356. to himſelf. 
Hale 4638. . 
balkele 542, Farrcfly 129. 2, Ld. Raym. 342, 


Set. 99, However it is certain at this day, that by the 
expreſs words of 3. &. 4. Will. and Mary, c. 9. Who- 
% ever ſhall confort, aid, abet, atliſt, counſel. hire, or cam- 
mand any perſon or perſons to break any dwelling: houſe, 
*# ſhop, or warchouſe thereunto belonging, or therewith 
4 pſcd, in tac day-timę, and teluniouſly take away any 
„ mone/ 
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« money, goods, or chattel of the value of 58. or upwards 
„ therein being, although no perſon ſhall be within ſuch 
« dwelling-houſe, ſhop, or warehouſe, being convicted or 
« attainted, or being indicted and ſtanding mute, or chal- 
« lenging peremptorily above twenty, ſhall be excluded 
« from their clergy.” 


Sect. 109. Bur NoTE, That this clauſe mentioning 
only a felonious taking in a dwelling houſe, ſhop, or ware- 
houſe thereunto belonging, and not mentioning out-houſes 
in general, as 39. Eliz. doth, ſcems to have prevailed before; 
and therefore | take it that au afliftant to ſuch a telony in 
an out-houſe, not being ſuch a ſhop or warehouſe, without 
entering into it, 1s clearly intitled to the benefit of his 
clergy ſince this ſtatute, however it might be diſputed Supra ſ. 58. 


betore. 


Sc. 101. NoTE ALSO, That the acceſſaries before to 
ſuch a felony in any out-houſe, not being ſuch a ſhop or 
warehouſe, are {til} intitled to the benefit of their clergy, 
becauſe the only (4) law which excludes them is the (b) (a) Sum. 227. 
above-cited clauſe of 3. & 4. Will. & Mary, c. 9. which ex- (4) Supra 
tends only to ſuch felonies “ in a dwelling-houſe, ſhop, or f 99. 
„% warehouſe thereunto belonging.” 


Sect. 102. But all principals in any felony within the 
ſaid ſtatute of 39. Eliz. are excluded from their clergy by the 
ſame ſtatute upon any conviction, whether upon an indict- 
ment or appeal; and by the ſaid ſtatute of 3. (e) and 4. WI. ch Sup. (.48, 
and Mary, upon an outlawry, ſtanding mute, or peremp- 49. 
tory challenge of more than twenty, upon an indictment, 
whether in the fame county in which the felony was firſt ()SupraſeR. 
committed, or in a differcnt (4) county. $1, $2, 83. 


TrieDLy, As to robbery in general. 


Sect. 103. It is enacted by 3. and 4. Will. and Mary, c. . 
„that all and every perſon or perſons that ſhall rob any 
other perſon, or ſhal! comfort, aid, abet, aſſiſt, counſel, 
„hire, or command any perſon or perſons to commit 


„ ſuch offence, being thercof convicted or attainted, or 


A 


being indicted and ſtanding mute, or challenging peremp- 
«© torily above twenty, ſhall not have the bencht of lus 
* clergy.” | 


VI. As to BURGLARY. 


Sekt. 104. If any perſon be in the houſe at the time of 
the breaking, (e) and thereby put in fear, the principal is ex- e Vide-at 
Coke 35, 36. 2. Hale 36:, 361. Sup. ſ. 34, 36. 40. 


cluded 


* 
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cluded from his clergy by 1. Edw. 6, c. 12. 1. 10. in all caſes, 
except that of challenging more than twenty, and by 25, 
(a) Vide ſup. Hen. 8. revived (a) by 5. and 6. Edw. 6. or at leaſt by 
Iect$2+43: 44. 3. and 4. Will. and Mary, c. 9. upon ſuch a challenge, upon 
an indictment. 


Set. 105. Allo the principal in every burglary, whether 
(5) Topham (2) any perfon were in the houſe at the time or not, is ex- 
1 Angerſon cluded from his clergy by 18. Eliz. c. 7. upon a (c) convic- 
302. tion by verdict, outlawry, or confeſſion ; and by 3. and 4. 
Moor 666. Will. and Mary, upon ſtanding mute, or challenging pe— 


4 Coke 2 reniptorily more than twenty upon an indictment, 
* 1. C. 3 . 
ict. 11. (Cc) 11. Coke 35. Summary 233. 


(4) x1. Coke Se. 105. Alſo by (a4) the ſame ſtatute of 3. and 4. Will, 

—— and Mary, c. 9. “ Every perſon who ſhall counſel, hire, or 

1 33» command any perſon to commit any burglary, being 
„ thereof convicted, or attainted, or being indicted, and 
« ſtanding mute, or challenging peremptorily above twenty, 
„ ſhall not have his clergy.” 


VII. As to ARsoR. 


1 Sect. 107. It hath been clearly (e) ſettled, ſince Poul. 
N ©3759 ter's caſe, that the principal (V) not being in holy orders, is 
11. Coke 29, excluded trom clergy upon an indictment in all cates, except 
Kc. outlawry, by 23. Hen. 8. and 25. Hen. 8. as (g) revived by 
(/) Supra ſ. 5. and 6, Edw. b. c. 10. And 1t is certain that he is ex- 


5. 5 12 13. cluded upon an outlawry on an indictment by 3. and 4. Will. 


) Supra f. and Mary, c. 9. 
437 44+ 
Set. 108. Alſo acceſſaries to the fact before, maliciouſly, 
5 * ſet. are excluded in all cates by 4. and (+) 5. Ph. and Mary, c. 4. 

45. 

(i) s. P. O. Sec. 100. Nor, That by 1. Edw. 6. c. 12. f. 14. (i) 
130. Every lord of parliament 1s allowed his clergy in all caſes 
2. Hale 376. wherein others are excluded by that ad, except wilful mur- 
(4) Sup. ſet. Jer, and conſequently cannat be denicd his clergy for any 
1 other telony wherein it was grantable at common law, un- 
ofF-nceswhich Jets it be ouſted by ſome ſtatute made fince the firſt year of 
have been ex- Edw. G. or (&) revived by 5. and 6. Edw. 6, c. 10. 


cluded from 
clergy by the ſtatutes which created them, vide Index, © Felonies without Clergy.” 


By theſe ſtatutes clergy is taken away from the ſeveral offonces dc ſeribed by legal 
technical terms of well-known fignification, murder, robbery, rape, and burziary; and 
where clergy is taken away from the Hue generatly, without other circu mfiance, it is 
taken away frem the offender under every circumſtance in which his caſc may be con- 
ſidered ; but in rhe cates above-mentioned aiders and abettors are not once named, nor 
are they deſcribe by any terms importing that tle legiſlature intended te gult them. 
Foſter 337, 358+ 

As 
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As to THE THIRD GENERAL POINT of this chapter, vis. 
At what time the benefit of clergy is demandable. 


Secl. 110. It ſeems, (a) that it might be demanded by the (a) See the 
ancient common Jaw as ſoon as the priſoner was brought to Stat. of Marl, 


the bar, before any indidtment or other proceeding againſt Wellm. 5 
him; for it is plain, that anciently the clergy claimed, and Art. Cler. 
were in a great meaſure indulged, a privilege of being wholly c. 15. 
J) free from ſecular juriſdiction for crimes puniſhable with 2, Inf. 150. 
loſs of life or member. But after the ſtatute of /Ye/imin- 3 
ter I. c. 2. which ſtrictly enjoined the ordinaries not to 135, ,.,. . 
ſuffer clerks, who have been indicted by ſolemn inqueſts, to 2. Hale 377, 
be delivered without due purgation, the judges ſoon made a 375, &c. 
ſettled rule (e) not to deliver any clerk to the ordinary, be- Bracton J. 3. 
fore he had been firſt indicted and arraigned, and his offence 83. 
Ja : P. c. 15. 

had been inquired of and found by an inqueſt of office, ſ. 84. 
which was done both to the end that if the priſoner were Hobart 288, 
found guilty, he (4) might abſolutely forfeit his goods = 
(which anciently were ſaved hy a purgation), and alſo that 17 gs 1 
the Court might be appriſed, whether it were proper, e en, 155 
the circumſtances of the caſe diſcloſed upon ſuch an enquiry, ſeems to be 
to deliver the clerk to the ordinary generally, in which caſe holden. 
he was allowed | ion (e | 3 

allowed to make his purgation (e, or fpecially, (F) 5.9 . g . 
abſque purgatione faciend. But this practice being found in- Axt. 8 
convenient to priſoners, becauſe they loſt their goods if c. 15. 
found guilty by ſuch inquiry, and yet could take no chal- S. P. C. 138, 
lenge to any of the jury, it being but an inqueſt of office; it £39 ** 
bath been the general practice (g J ever ſince the reign of Henry | Pes deck. ts 
the /ixth, to oblige thoſe who demand the benefit of clergy to F, Corone 
plead and put themſelves upon their trial, under (þ) pain of 118. 
being dealt with as thoſe that ſtand mute, whereby they (©) S. P. C. 
forfeit their goods (i) without any inquiry concerning their j37 25 
crime; but yet (4) cannot be denied their clergy, where 164. 633, 634. 
they ſhould be intitled to it in caſe they were convicted, un- Summary 239. 


leſs they be ſpecially excluded by ſome ſtatute. But after a Finch 463. 
, .Corone 232. 


clerk hath put himſelf upon his trial, and the inqueſt are 

. - . = 1 * - * 376. 382. 386. 
charged with him, it is faid that he (/) may, if he deſire it, 47, but this 
he admitted to his clergy, before the jury come hack ; but ſeems to be 


ſhall not forteit his goods unleſs they ſind him guilty, doubtful. 
F.Corone 233. 


(4) S. P. C. 131. 185. 5. Coke 110. Regi. 68. Plowden 262. Contra 40. Aﬀſze 
4%, 23. Ab. F. Corone 91. B. Forf. 3. Hobart 289. it is holden, that the goods are 
not forfeit without a con iction. (e) H. P. C. 240. Hobart 288, 289. S. P. C. 139. 
5. Coke 199. {f) Vide F. Cor. 109. 417. Sum. 240. Raftal 121. Hob. 288, 289. 
Kelynge roo. (g) Sum, 239. 2. Summary 378. 2. Inſt. 164. F. Corone 53. 58. 
S.P,C. 131. Salkeld 61, Finch. 463. Hobart 288. (% F. Cor. 58. ſo ſaid in a 
note of a caſe in 3. H. 7. 1. But I do not find it made out by the books at large. But 
this is clearly holden 3. H. . 12. Ab, F. Cor. «3. (% Sup. c. 30. f. 19. (4 8. H. 4. 3. 


Ab. F. Coronę 72. Sup. c. 30. ect. 24. (5) 8. P. C. 131. Finch 463. 


Sect, 


— = 
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S.. 111. Alſo I take it to be generally agreed in the later 
(a) Sum.239, (a) books, that a perſon may demand his clergy after a „en 
_ 0 legit recorded; and alſo after judgment given againſt him, 
370. . * whether of (5) death, or of (c) pame fore ct dure, or of (d) 
S. P. C. 132. Outlawry, &c. as well as before judgment, and even (e) un— 
Finch 363, der THE GALLOWS, if there be a judge there who has power 
364. do allow eit; as a juſtice of the king's bench, if the party 
T. Corone 99. were condemned there ; or a juſtice of gaol-delivery, if! 
199. "Hs MY 8 a Jo n de 
Dyer 20%, were condemned before him, and the commiſſion of gaol- 
This ſcems delivery be not (/) yet adjourned, and according to ſome 


N 12. (g) opinions, even though the commiſſion were adjourned, 
ve 15. | 

Ab. F. Cur. 117. Con. F. Corone 233, (4) 40. Aſſize 42, 23. F. Cor. 91. Dyer 
153. 34. H. 6. 40. F. Crone 20. B. Clergy 1. (c) Summary 239. 1. Hale zöo. 
Sup. c. 30. ſect. 24. (4) 9. E. 4. 28. 8. H. 4. 2. F. Corone 72. (-) 34. H. 6. 49. 
Ab. F. Cor. 20. B. Clergy 1. Summary 239, 240. Dyer 206. S. P. C. 132. 
Crompton Jur. 126. C) S. P. C. 132. Summary 240. Cor. Juriſ. 126. () As 
it ſcems from Dyer 205. 2. Hale 379. 


As to THE FOURTH GENERAL POINT of this chapter, viz. 
Whether the benefit of clergy ſhall be allowed where it is 
not demanded. 


Sea. 112. I take it to be generally agreed, that notwith- 
Brac. b. 3. ſtanding it was anciently the (/) uſual method for the ordi- 
c. 9. Welt. 1. nary to demand the criminal as his clerk, before the Court 


25 2. allowed him the benefit of his clergy, yet there was no (i) 
2. Inſt. 163 g, ) 
64. neceſſity that any fuch demand ſhould be made by THE 


S. P. C. 130. ORDINARY, but that the Court might without it admit a per- 
9. E. 4. 25 fon to the benefit of his clergy upon ſufficient evidence of 

wy Ae 5. his being a clerk, as upon his producing letters of orders, 
3 3 or reading as a clerk, &c. except he appeared to have been 
(0 S. P. C. guilty of ſacrilege, or of breaking the priſon of the ordinary; 
131, 132, 133. in Which caſes it is faid to have been in a great meaſure left 
Hobart 289, to the () diſcretion of the ordinary, whether he ſhould 
1 Corone have his clergy or not. And as there is no neceſſity that the 
115. - ordinary ſhould demand the benefit of clergy for a clerk ; 
B. C'ergy 1.9. ſo (/) neither doth there ſeem to be any that the prifoner 
Sec the fol- himſelf ſhould demand it, where it ſufficiently appears to 
3 Ice the Court that he has a right to it in reſpect of his being in 
Bur this mat. Orders, &c.; in which cafe, if the priſoner do not demand 
ter ſeems to it, it ſeems to be left to the diſcretion of the judge, whether 


3 doubt- he will allow it him or not. 

ul, 

12. Ailize 15. Ab. B. Clergy 9. 34. H. 6.49. Kelvnye 99. F. Cor. 44. 120. 191+ 
9. K. 4. 28. F. N. B. 66. (+) Vide tup. fect, 9. F. Cor. 112. 120. S. P. C. 133 
27. Aſfize 42. Ab. F. Cor. 208. (ö) S. P. C. 131. F. Cr. 191. 254. 26. Aflize 19. 
Summary 239. 2. Hale 321. 378, 379. B,Clergy 1.9. B. Corone 73, Hobart 289. 


As 
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As to THE FIFTH GENERAL POINT of this chapter, 9:2, 
Who is to judge whether a perſon who demands the benefit 
ot clergy, have a right to 1t or not. 


Sect. 113. I take it, that in all caſes the temporal judge 
is to determine both whether the crime be within the benefit 
of clergy, and alſo whether the perſon who demands it be 
qualified to demand it or not. For notwithſtanding it had (4) Sup. ſ. 2. 
its (a) original commencement from the canon law, yet it Hobart 288. 
being no (b) otherwiſe to be allowed here than as it hath (5) Sup. f. a. 
he: 1 received by, and is agreeable to the common or ſtatute 11%, 
law, whereof the temporal courts are the judges, it ſeems (0 * 
very reaſonable that all queſtions (c) of this kind be de- E. 3. 13. 
termined by thoſe courts, And therefore even in thoſe cafes 1. Afſize 4. 
wherein by the old books the ordinary ſeems to have been F-Corone 175. 
allowed a diſcretionary power of demanding or refuſing a ang. 
clerk, as where he hath been guilty of (4) ſacrilege, and court refuted 
alſo in caſes wherein it is ſaid generally, that a priſoner hath to deliver to 
no right to his clergy, as where he is convict of (e) hereſy, the ordinary a 
&c. it ſeems to be taken as a ground by Staundforde, that the 8 — 
temporal judge, where the ordinary refuſes a priſoner, has a h. ren Fi 
power to determine whether {till he may be allowed his the king's 
clergy or not. And this ſeems to be grounded on good pardon of his 
rcalon ; for otherwiſe in ſuch caſes the ordinary by fach turn unt, 
: ERS * 11: the land with. 
pretences might have an abſolute power of controlling the ont licence 
temporal courts in a matter properly determinable by ſuch See Kelynge 
courts. And therefore whatever point it may turn upon, 28. 
waether a priſoner ought to have his clergy or not, as the (% S. P. E. 
validity of his letters of orders, or his being a heretick con- 5 . 
vict, &c. howſoever the temporal courts may pay the higheſt ( S. . c. 
regard to the certificate of THE ORDINARY ; yet | take it 133. 
to be generally (/) holden, that they only are finally to de- But 21. E. 4. 
termine whether upon the whole the priſoner be well intitled Ak B. Cl 
to his clergy, or not, becauſe the ordinary is not in this ,g "If 
reſpect eſteemed as a judge, but (g) only as a miniſter to 5. E. 4. 28. 
the court. However it was certainly the (% ſettled practice Ab. B. Clergy 
(while the method of trying the priſoner's capacity of re- 7. fem to be 


args eps l x ; contrary," 
cciving orders was by putting him to read a verſe), for the (4 the or- 


Judges of the common law to over-rule the ordinary as to dinary ations 


the point, whether the priſoner read as a clerk or not; no particular 


and to record a /egit or non legit, according to their own 771 | 
judgment, of 
Sce the notes to the other parts of this and the foregoing ſection; yer g. E. 4. 28. this 
matter ſcems to be left doubtful. Vide F. Corone 44. Ab. B. Cler. 7, F. N. B. 66, 
(2) 7. E. 4. 29. Ab. F. Fines 24, B. Clergy 17. B. Ordinary 16. 24. H. 6. 49. 
Ab. F. Fincs 19. B. Clergy 1. 7. H. 4. 41. Ab. B. Clergy 2. Ordinary 20. 
15. H. 3. 9. Ab. F. Impriſ. 28. B. Ordinary 11. Nelynge 51. 89. Finch. 463, 464. 
S. P. C 131, 132, 133. 141. Summary 240. 2. Hale 378. 381. 21. E. 4. 21. Ab, 
B. Cirrgy 18. (5) Kelynge 28. 51. 9. E. 4. 28. Ab. F. Crone 32. B. Ordinary 12. 
dee the Caſes cited to the precedent letter. 

Sees. 
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Sec. 114. But the neceſſity of ſuch an ability to read in 
(a) Sup. ſe, the caſe of a peer, was taken away by 1. Edw. 6. (a) c. 12, 
109. ſ. 15. by which it is enacted, “ That in every caſe where 
5. P. C. 129, « any of the king's ſubjects ſhall upon his praver have the 
Sa « privilege of his clergy, &c. every lord having place and 
voice in parliament, thall by virtue of that act of com- 
« mon grace, upon his requeſt or prayer, alledging that he 
is alord or peer of this realm, and claiming the benefit of 
&« this act, though he cannot read, without any burning in 
« the hand, loſs of inheritance, or corruption of blood, be 
<« adjudged, deemed, taken, and uſed for the firſt time only, 
« to all intents, conſtructions, and purpoſes, as a clerk con- 
“ vict, and ſhail be in caſe of a clerk convict, which may 
« make purgation, without any further or other benefit or 
„ privilege of clergy, to any ſuch lord or peer from 
* thenceforth, at any time after, for any cauſe to be al- 
&« lowed, &c.“ 


Sed. 115. The neceſſity of ſuch reading is alſo taken 
away, as to every common perton, by 5. Ann. c. 6. by which 
it is enacted, * That if any perſon convict of ſuch felony 
&« for which he ought to have the benefit of clergy, pray 
„the benefit of that act, he ſhall not be required to read, 
„but ſhall be punithed as a clerk convict.“ 


As to THE SIXTH GENERAL POINT of this chapter, viz, 
How tar tic ordinary was punithable at law for demanding 
or refuſing a clerk againſt law. 


(3) F. Coro. Secf. 116. It ſeems agreed, (b) that anciently this was 
32. 191. 233. fuch a contempt for which his temporalities might be ſelzed: 
y-E. 4.28% but ſince the ftatute of 25. Edw. 3. c. 6. which provides, 
1 n That prelates ſhall be admitted to pay a reaſonable fine 
* an gehn ce for contempts to writs of quare 19 admiſit, and ſuch like,“ 
8. P. C. 132, It ſeems to have been generally (e) agreed, that the ordinary 
Hobart 240. 1s liable only to be fined, but to no ſuch ſeizure for a con- 
2. Init. 164. tempt of this kind, as in obſtinately (4) perſiſting to return 
dae eG that a priſoner reads as a clerk, or the contrary, &c. againſt 


underthenext . 4 
letter. the declared ſenſe of the Court. 


(c) 9. E. 4. 

28. Ab. F. Corope 32. Bro. Clergy 7. 7. E. 4. 29. Ab. F. Fines 24. B. Clergy 
27. Ordinary 16. 34. H. 6. 49. Ab. F. Fines 19. B. Clergy 1. 15. H. 7. 9. 
Ab. F. Impriſ. 23. B. Ordinary 11. Kcelynge 28. 31. Finch 463. 2. Inſt. 164. 
Yet ſce the contrary holden the very next year, 26. Ajlize 19. Ab. F. Corone 191. 
and alſo 7. H. 4. 41. Ab. B. Clergy 2. Ordinary 22, And S. P. C. 132. (4) See 
the bovks cited to the other parts of this ſection. 


As 
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As to THE SEVENTH GENERAL POINT of this chapter, 
viz, In what manner a clerk was to be delivered to the or- 
dinary, and afterwards demeſned by the common law. 


$e9. 117. It ſeems (a) plain, that anciently wherever a :. Hale 382, 
clerk was delivered to the ordinary by a temporal judge, 383, Kc. 
his perſon ought to be kept in the ordinary's priſon, till (4) Br. J. 3. 
(4) he had been tried before him by a jury of twelve clerks. 8. Þ C. ra 
For the clergy never pretended to an abſolute exemption (3) See the 
from all Kind of — for their crimes, but only to a Stat. of Wet. 
privilege of being tried only by eccleſiaſtical judges ; and 1 Cc. 22 
this was anciently fo far indulged them, that after they had 2 . x6Þ 
once been delivered to the ordinary, they could not after- 8. P. C. 137, 
wards be remanded to any temporal court, before the ſtatute 138. if the ar- 
of 8. Eliz. c. 4. ſet forth more at large {eQion 122, &c. dinary fuf- 
either for the ſame crime wherewith they had been charged fered a clerk 
1 : to go at large 
in ſuch court, or for any other (c) committed before the „ihout mas 
time when the benefit of clergy was allowed them, whether king ſuch 
{uch other crimes were within the benefit of clergy, or not. purgation, he 
And if they could acquit themlelves on their trial before the Might ve ned 
ordinary of the crimes for which they had been arraigne wy LOC 
in the temporal courts, which acquittal was called a pur- 15. II. 3. 9. 
gation, (d) they anciently claimed a right not only to be 9. E. 4. 28. 
delivered out of priſon, but alſo to be reſtored (e) to their (9. And this 
goods, &c. But to render ſuch pargation the more difficult, nap; MY 

. L expretstiy con- 

and alfo to delay the delivery of great offenders as much as rmed 25. 
poſſible, the judges Ko often refuted (/) to deliver E. z. c. 5. 
them to the ordinary till they had been arraigned of all the and appears 
crimes whereof they ſtood indicted. But after the ſtatute —_ ou 
of (g) 25. Edw. 3. the judges could not refuſe the delivery Set F.. 
of clerks convict in reſpect of any crime whereof they had Vide Dver 
not been actually arraigned; and therefore they uſed to 214, 215. 
arraign them at once for all the crimes whereof they ſtood Summary 213, 


Ines 24%. 
indicted, An berſon ti. 


S8. P. C. 108. Finch 464. Popham 107. (%) Finch 464, 455. (e) Sum. 241. 
s. Coke 110. 8. P. C. 185. In the Regiſter 68. there are three Wifts to this purpoſe. 
S. P. C. 52. 185. 192, 193. Regiſter 68. Vide 1. Rich. 3. c. 3. ) F. Corone 394. 
461. B. Clergy 24. 30. S. P. C. 56. 108. Summary 213. B. Corone 11. 
(g) S. P. C. 108. 142. Dyer 214, 215. 


Sect. 118. And if ſuch clerks could not purge themſelves 
upon ſuch a trial, I do not (%) find that they were anciently (5) Bratt. l. 3. 
liable to any greater puniſhment than degradation, and the © 9; * 2: 

) loſs Ate anod 4 Gon af 5 loſs S. F. C. 138. 
(i) loſs of their goods, and the profits of their lands, unleſs (% Sum. 147 
they had been guilty of apoſtacy, &c. But afterwards, (() 5 Coke 115. 

bratton and 

Staundforde in the places cited to the precedent letter ſeem to held gener ly, that 
degradation was the only punithment ; but I ſuppoſe that they mean the only padelh- 
ment to the perſon, (#) S. P. C. 149, 141. Stu C. Jac, 431. 


by 


by a provincial conſtitution, if they were notorioufly ſcan- 
dalous, they were to be kept in a perpetual priſon, on flen- 


der diet, &c. 


Sect. 119. If the ordinary had refuſed to admit a clerk 
| delivered to him to make his purgation, he might be com- 
2 . pelled (a) by a ſpecial writ for that purpoſe. 
8. P. C. . 15. H. 2. 9. Cro. Jac, 431. B. Corone 223. 

Sect. 120. But this privilege was often very much abuſed; 
and therefore after the ſtatute of H eminſier 1. c. 2. which 
requires that no clerk ſhall- be delivered without due pur- 
gation, the courts of common law would never deliver 

(>) Sup. ſeQ. over a Clerk to the ordinary, without a (%) previous enquiry 
117- into, or trial of his crime; whereupon if the clerk were 
4 bag *+* found guilty, he abſolutely forfeited his goods, and the 
as 3-44 judges would (c) often in their diſcretion make a ſpecial 
(% S. P. C. delivery ahbjque purgatione facienda; as where 1t appeared 
139. that a priſoner was a common (4) thief, &c. or where in an 
Hobart 289. appeal of robbery a reſtitution of the goods ſtolen had been 
©) Fincher. awarded (e, to the appellant, which judgment they would 
8. P. C. 139, not ſuffer to be contradicted by a purgation. And both 
F. corone 109. in ſuch a caſe, and alſo, @ /-rtiori, where a clerk is admitted 
„ bis clergy aſter an attainder, whether by an expreſs judg- 
3 ment or by outlawry, &c. or even after a confeſſion, (/) 
Bur it ſeems though he were not ſpecially delivered ahſque purgatione fa— 
agreed, that cienda, the ordinary ſeems, by the ſtronger (g) opinions, to 
a clerk might have been liable to an eſcape, if he had admitted him to his 
he admitted to purgation, becauſe it could not but contradict a judgment, 
his purgation Q , : * = 

oe the party's own confeſſion, v/hich 1s the highett con- 
viction by viction. Neither was any purgation thought lawful with- 
verdict, out a previous notice to the (%% king of the time when it 


F. Corone 393. was intended to be made. 

68. Allize s. 

Ab. F. 145, Con. F. Corone 417. (2) S. P. C. 48. 138. 27. H. 6. 7. Ab. F. 
Crone 16. 13. E. 4. 3. Ab. B. Cor. 158. F. Corone 38. 3. H. 3. 12. Ab. F. 
Corone 36 126. 9. E. 4. 28. Ab. B. Corone 55. B. Corone 4. Finch 464, 465. 
Con. Hobart 289. F. Corone 109. 128. 247. 450. 18. Aſſize 13. Ab. F. Corone 
170. Utl. 2. Theloal. B. 1. c. 15. ſcc. 26. (5) Finch 464. S. P. C. 138. F. 
Curong 152, 


As to THF EIGHTH GENERAL POINT of this chapter, 
viz. What ſhall be done to one who is allowed the pri- 
vilege of Clergy al this day, and how far it ſhall be for his 
benctit, 


Se. 121. It is enacted by 4. Hen. 7. c. 13. « That if 
inv perſon not in orders, ſhall be convi& of murdex, he 
& ſhall be marked with an M. and if of any other felony, 
6 with a J. on the brawn of the left thumb, in open cout, 

« before 
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« before he ſhall be delivered to the ordinary.” And it is 


ſaid by (a) Hale, that by 3. Hen. 7. c. 1. a clerk convicted (a) Sum. 240. 


of man{laughter ſhall be committed, or bailed at diſcretion 


till the year be paſſed. But the contrary hath been (4) ad- (#) Kchynge 
judged; for the ſaid ſtatute mentions only thoſe who are 3 


acquitted of murder at the king's ſuit within the year and 
day; in which caſe it directs that — ſhall be committed 
or bailed till the year and day be paſſed, that they may be 
forthcoming, in order to anſwer to an appeal, if brought 
within that time. But it admits the clergy once had to be 
a good bar to an appeal, even after an attainder, and there- 
fore cannot be thought to have intended to make proviſion 
in any caſe for the parties being forthcoming to anſwer 
an appeal after clergy hath been allowed him, which 
makes it ineffectual. But it is certain, that any perſon 
who hath his clergy may be committed for any time with- 
in a year by 18, Eliz. c. 7. 1. 3. ſet forth more at large 
ſection 125. 


Sec. 122. By 8. Eliz. c. 4. ſ. 3. it is recited, © That 
divers perſons had oft-times committed ſundry deteſtable 
felonies, for the which clergy is not allowable, and aſter- 
wards had fled to places remote where they were not 
known, and committed ſome other felony within the be- 
nefit of clergy, and being arraigned for the ſame had had 
their clergy allowed them, and ue been committed 
to the euſtody of the ordinary, the former offence being 
then not known, and ſo by that means could not after be 
impeached for the ſame, to the great encouraging of of- 
fenders uſing ſuch practices of foreknowledge and ſet pur- 
pole for their diſcharge of the ſame.” 


Seck. 123. For reformation whereof it is enacted, © That 
every perſon or perſons who ſhall hereafter, upon his or 
their arraignment for any felony, be admitted to the 
benefit of his clergy, and delivered to the ordinary for 


e 
MC >: 40 


© offence or offences whereupon he was ſo admitted to his 
clergy, and ſhall, before the ſame admiſſion to his clergy, 


_ - M.- 
3 


is not allowable, and not being thereof indicted and ac- 
& quitted, convicted or attainted, or pardoned, ſhall and 
may be indicted or appealed for the ſame, and thereupon 
put to anſwer, and ordered and uſed in all things ac- 
cording to the laws and ſtatutes of this realm, in ſuch 
„like manner and form as though no ſuch admiſſion of 
clergy had been; any law, cuſtom, or ulage to the con- 
trary notwithſtanding.” 


vol. IV. 633 $:4, 


a a oo 
Q „ . > 
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$ 
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the ſame, and ſhall make his due purgation for the fame 


have committed any other ſuch offence, whereupon clergy 
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3. Peer Wms. 
443 to 451. 


(a) 4. H. 7. 
13. for which 
ſee ſec. 121.3 


( 2. Bulſt, 
137. 


{<) Supra 
117. 


(4) Sum. 213. 
249. 

2. tſale 388. 
1. Anderſon 
114. 

Pophum 107. 
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Scr. 124 And for the avoiding of ſundry perjuries 
and other abuſes in and about the purgation of clerks 
convict delivered to the ordinaries, it is enacted by 18. Eliz, 
c. 7. That every perſon who ſhall be admitted to his 
* clergy ſhall not thereupon be delivered to the ordinary, 
© but after ſuch clergy allowed, and burning in the hand, 
% according to the (a) ſtatute in that b<balf provided, ſhall 
„ forthwith be enlarged and delivered out of priſon by the 
«« juſtices before whom ſuch clergy ſhall be granted, that 
ci cauſe notwithſtanding,” 


Sec. 125. But by 18. Eliz. c. 7. ſ. 3. it is provided, © That 
© the juſtices before whom any ſuch allowance of clergy ſhall 
« be had, ſhall and may for the further correction of 
« ſuch perſons to whom clergy ſhall be allowed, detain 
« and keep them in priſon for ſuch convenient (5) time 
as the ſame juſtices in their diſcretions ſhall think 
% convenient, ſo as the ſame do not excecd one year's 
% unpriſonment.” 


ect. 126. And by 18. Eliz. c. 7. ſ. 5. it is further provided, 


© That all perſons admitted to their clergy ſhall, notwithſtand- 


5 jhg ſuch admiſſion, be put to anſwer to all other felonies 
« whereof they ſhall be indicted or appealed, and not being 
thereof before acquitted, convicted, attainted, or pardoned, 
„and ſhall in ſuch manner «nd form be arraigned, tried, 
adjudged, and ſuffer ſuch execution for the fame, as they 
ſhould have done, if, as clerks convicts, they had been 
delivered to the ordinary, and there had made their pur- 
« gations; any thing in this act contained to the contrary 
« notwithſtanding.” 


- 
-= 


«a aA a 
A «a „ 


Upon theſe ſtatutes the following points ſeem moſt 
remarkable. 


Sec. 127. FinsT, Inaſmuch as it plainly appears, not 
only from the preamble, but alſo from the expreſs words 
of the above recited clauſe of 8. Eliz. c. 4. that it had 
nothitig elſe in view but only to prevent the inconvenience 
that offenders ſhould be diſcharged of crimes not within 
the benefit of clergy, by being admitted to their clergy 
tor crimes within the benefit ot it, as they were (c) before 


this ſtatnte; and inaſmuch as the abGve-recited provi/s of 


18. Eliz. c. 7. though ir be more largely worded than 
8. Eliz. c. 4. hath a plain relation to it, and therefore may 
reaſonably receive the ſame conſtruction; it ſeems to havs 
been agreed, (d) ever fince theſe ſtatutes, that a conviction 
for a felony within the benefit of clergy, and an allowance 
of clergy thereon, is as much a diſcharge of all prog 

elonies 
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felonies within the benefit of clergy (though not of any 
others) as it was beiore theſe ſtatutes. 


$:. 128. SECONDLY, Inaſmuch as the ſtatute of 18. Eliz. 
c. 7. is expreſs, © That every perſon admitted to his clergy 
« ſhall not be delivered to the ordinary, but after ſuch 
© clergy allowed, and burning in the hand, ſhall forth- 
with be enlarged and delivered out of priſon, &c. with 
« a proviſo nevertheleſs, that for further correction he 
% may be kept in priſon, &c. and alſo with a further 
« proviio that he ſhall anſwer to all former felonies, in 
© the ſame manner as if he had made his purgation;“ 
it ſeems to be the more prevailing opinion, (a) that a 
clerk convict being admitted to his clergy, mav either be 
taken to have a kind of a ſtatute-pardon, or elle to be in 
the ſame caſe as if he had made his purgation at the com- 
mon law. | 


aA x 
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(a) Kelynge 


37. 102. 


And both theſe conſtroctions ſeem reaſonable. For 22 


to the firſt it may he ſaid, that the ſtatute, by ordaining 
that the party ſhall be forthwith enlarged and delivered out 
of priſon, under certain proviſces, ſeems plainly to imply 
that he ſhall be liable to no other puniſhment, and conſe- 
quently in effect pardons him. And as to the ſecond it may 
he ſaid, that the ſtatute ſeems only to intend to take away 


the practice of making purgation, which had been fo much 


abuſed, but not the benefit accruing to the ſubje& by it, 
but rather to make it more univerſal, by giving the fins 
advantage to all by a dirc& and expreſs law, attended with 
no inconvenience, which before ſome only gained by an 
uſurped practice, very frequently abuſed, and highly de- 


rogatory from the honour of the common law. But (6) (3) 5. Coke 

dir Edward Coke is of opinion, that it ſhall enure by way 110. but ſee 
of purgation in reſpe& of ſuch perſons only who might be 3: EO 
admitted to make their purgation before the ſtatute, and f oinien of 
a 2 opinion © 
in reſpect of others by way of pardon. And (c) Hobart Lord Coke is 
argues, that becauſe many offenders before the ſtatute contradicted. 
might have their clergy, who yet could not be diſcharged (% Hebart 


by making their purgation, and the ſtatute intends that all!?“ 293 


in general who are admitted to their clergy, ſhall be diſ- 


charged, &c. and alſo becauſe all purgations diſcredited a 


trial at law, therefore it is not reaſonable to intend that the 


ſtatute meant that ſuch a diſcharge ſhould enure by way of 


a purgation, but only by way of a ftatute-pardon. But to 


this it ſeems a reaſonable anſwer, that it doth by no means 
follow, that becauſe the ſtatute intended that ſuch diſcharge 
ſhould extend to perſons who could not have the benefit 
of a purgation, therefore it did not intend that it ſhould 
have the effect of 2 purgation; neither doth it ſeem to 

U-z follow, 
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follow, that becauſe a purgation diſcredited the acts of a 


jury, therefore ſuch a diſcharge, if it have to ſome pur- 


poles the ſame effect as a purgation, muſt diſcredit them 
likcwiſe. 


Scct. 120. THirDry, Taking the ſtatute to enure either 

by way of a ſtatute pardon, or purgation, it ſeems that 

(a) Sum. 241. it reſtores (a) the party to his credit, and conſequently 
(5) Kelynge enables (5) him to be a good witneſs; which it hath been 
5 queſtioned whether a pardon by the King can do, as ſhall be 
1ymond 369, . . 5 p : & + 
+2 abs; {et forth more at large in the chapter of Pardon. Alto it 
Sidcrfin 222. ſeems agrecd, that it gives him a capacity to purchaſe (c, 


2. Stat. Tr. goods, and to retain the (4) profits of his land, but gives 


Ml = him no right to be reſtored to thoſe which he had at the 
3 time of the conviction, which, being veſted in the king by 
5. Modern 15. the forſeiture upon the conviction, (e) ſhall not be de- 
(c) Sum, 241. veſted either by a (/) pardon or (g) purgation. For it is 
8. Core 110. certain that a pardon never avoids (Y) any precedent legal 
Fovart 293 act, as ſhall be more fully ſhewn in the chapter of Pardon, 


( 1 . Coke 5 £ 
=” Netther would the common law endure that purgation, 


F. Corme which was introduced by a connivance, or rather tolerated 


393 than allowed, ſhould to far controul its proceedings. 

OTfelrt 34s 

(-) 12. Co. 121. 5. Coke 110. Summary 241. Co. Lit. 391. 3. H. 7. 18. 
F. Corone 53. 356. 365. 393. F. Forfeit. 23. 34+ B. Forfeit. 11. 8. H. 4. 2. 
Piowden 262. 8. P. C. 188. 20. E. 4. 5. B. Corone 166. But it is holden 
40. Ed. 3. 22. Ab. F. Corone gi. and B. Forfcit 3. that nothing 1s forfeited 
Wlefs there be an attainder. Alſo it is ſaid, that the profits of lands are not forfeited. 
20. E. 4. 5. pl. 3. B. Corone 166. (/) 1. Saund. 362. 1. Levinz 8. 20. (g) Vide 
tupra feet. 120. F. Corone 356. Finch 464. Con. F. Coro. 365. B. Fort. 113. 
F. N. B. 66. B. Clergy 28. (5) 1. Saund. 362. 1. Levinz 8. 120. 


ect. 130. Four, Whether the ſtatute enure as a 

Fobart pardon or purgation, it () feems to take from the ſpiritual 
2927 91. court the power of depriving the party for the crime for 
5 K. Abr. vi ich he has had his clergy; for if it enure as a pardon, 
£8 {urcly it cannot be doubted but that it frees the party from 
all ſubſequent puniſhment, and conſequently from a depri- 

| vation; and it it enure as a purgation, which is admitted 

% C. Jac. - % to have been a good bar to a deprivation before the 
451. tatute, why ſhould it not have the fame effect as a pur- 
| cation had formerly, in this as well as in other reſpects? 
. 6 fs, Yet (/ /Fatſcn, in his Clergyman's Law, holds an opinion 
Dena on the authority of Cees Second Report, that a clergy- 
7) C. Jac, man may be deprived for manſlaughter after he has had his 
439, 431. clergy ; not obſerving, as I ſuppoſe, that what is faid in 
this book was only on the ſudden, on a motion for a 
prohibition in the king's bench, and that in the ſame caſe 

a prohibition was afterwards actually brought and declared 

On 


3 
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on in the (a) common pleas, and judgment thereupon («) Hobart 
folemnly given for the plaintiff upon open argument by all 2 * , 

PS 2. Hale 329. 
the judge A 2 R.Abr.3z0%8 
Aiſo 2 prohibition was granted in the like caſe 27. ard 28. Eliz. Retuio 2574. cited 
Hobart 294. 


Sect. 131. FirTHLY, It ſeems agreed, that where a 
xrion exempt from burning in the hand, either in reſpect 
of his (4) peerage or (c) orders, or a (4) ſpecial pardon, is (5) r. Levinz 
admitted to the benefit of his clergy, he thall have the ſame 1, 
advantage of the ſtatute without being burnt in the hand as e 
others ſhall have upon ſuch burning; tor the words of the 118. 
{{atute, that the party, © after ſuch clergy allowed. and burn- 
„ ing in the hand, ſhall be enlarged, &c.” ſhall have this 
conſtruction, that he thall be enlarged, &c. upon burning 


where burning ought to be. 


$:#. 132. It is holden, that after a man is admitted to 

his clergy, it is (e) actionable to call him felon, &c. becauſe n 4... 
his offence being pardoned by the ſtatute, all the infamy 67, 81. 294. 
and other conſequences of it are diſcharged. (7) And how far 5. State Tr. 
a perſon convicted of a crime within the clergy, and praying _ . 
or being ready to pray it, but not actually admitted to it, 1 age 
4 215 . 1 pl. 6. and the 
mall be within theſe ſtatutes, ſhall be conſidered Chapter chapter ef 


tlürty-ſeven. Pardon. 
(/) See Thomas Reilly's Caſe, Caſes Cre. Law 360. 


+ $:. 133. But as burning in the hand afforded the Perſons liable 
offender an opportunity of concealing the punithment, it te he used 
. was conceived that by rendering this mark more viſible, 3 
many evil-diſpofed perſons might be deterred from offend- burned in the 
ing; and accordingly by 10. and 11. Will. 3. c. 23. it was t cheet. 
enacted, ** That perſons convicted of larceny within the 
„benefit of clergy, who were liable to be burnt in the 
„% hand, ſhould, inſtead thereof, be burnt with the uſual 
mark in the moſt viſible part of the left cheek neareſt 
© the nofe, in open court, and in the preſence of the 
judge.“ But very ſhort experience evinced the necefity 
of repealing this clauſe, and tliat the defired effect of this 
ſtigma was rendered abortive by expoling the objects of it 
to public jealouly, and, by rendering them unfit to be 
entruſted in any ſervice or employment to get their living 
in an honeſt and lawful way, made them more deſperate, 


dect. 134. By 5. Anne c. 6. therefore it is enaRted, © That in Burning in 
all cafes where any perſon or perſons fhall be convicted © * "wy 
* 5 . : 1 ka - Rorcd, and 
any theft or larceny who ſhall be liable to be burnt in a ddirional 
© the hand, they ſhall be burnt in the hand as formerly they prrithment 
* ought or thould have bcen before the making the fard wfticted, 


U 7 - act, 


by, 


LY 


* 


Lo 
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„ act, and the judge or juſtices before whom ſuch offender 

or offenders ſhall be tried and convicted, thall a at his 7 
6 or their diſcretion award and give judgment that ſuch * 
« offender and offenders ſhall be comnuitted to ſome houſe T 
* of correction or public work-houſe within the county F 
* or place where ſuch conviction ſhall be, there to re- - 
main without bail or majnpriſe for ſuch time as ſuch 5 
judge or juſtices ſhall then judge and award, not leſs, = 
than fix months and not exceeding two years from the 8 
time of ſuch conviction; an entry whereof is to be a 
made of record, &c.; and if ſuch offender eſcape, he 0 


« ſtall be committed to ſome houſe of correction or pub- 
« hc work-houte within the county or place where he 


| „ ſhall be retaken and kept to hard labour, &c. not leſg 1 
| * than twelve months, and not exceeding four years.“ | : 
Burning in + Se. 135. But it is recited by 19. Geo. 3. c. 74. £ z. f 


the hard abo- That the puniſhment of burning in the hand, when any 
liſhed, e perſon is convicted of felony within the benetit of clergy, 
q in 8 is often diſregarded and ineffectual, and ſometimes may fix 
| 7 en 2 laſting mark of diſgrace and infamy on offenders, who 
ing. the of. might otherwiſe become good ſubjects and profitable mem - 
| fenders ſhall bers of the commonwealth ;” and therefore it is enacted, 
5 be shipped, fe That when any perſon ſhall be lawfully convicted at any 
1 — „ ſeſſion of oyer and terminer, or gaol delivery, or at any 
q © general or quarter ſeſſions, of any felony within the 
1 benefit of clergy, for which he or ſhe is liable to be 
„ burnt in the hand, the Court before which any perſon 
4 ſhall be ſo convicted, or any Court holden at the ſame 
place with the like authority, if ſuch Court ſhall think 
e fit, inſtead of ſuch burning, may impoſe upon fuch of- 
fender ſuch a moderate pecuniary fine as to the Court 
ain its diſcretion ſhall ſegm meet. Or otherwiſe it ſhall 
« PP. lawful inſtead of ſuch burning in any of the caſes 
N aforeſaid, except in the caſe of manſlaughter, to order 
1 * and adjudge that ſych offender ſhall be once or oftener, 
1 « but not more than three tines, either publicly or pri- 
| „ vately whipped ; ſuch private whipping to be inflicted in 
*« the preſcnce pf no leſs thin two perſons beſides the 
| „ offender and the officer no inflits the fame ; and 
| c in gaſe of female offenders, in the preſence of females 
| « only. And ſuch fine or whipping ſo impoled or iu— 
| 9 flicted, inſtead of ſuch burning in the hand, ſhall have 
1 «+ the like effects and conſequences to the party, with 
| « reſpe& to any diſcharge from the fame, or other felo- 
i ; « nies, or any reſtitution to his or her eflates, capacities, 
} te and credits, as it he oz ths hag peen burned or marked 55 
„ aforelaid.”; Me EC) ‚ͥ ũ ꝶ LON 


qu * — ”* — —1 
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+ Se. 136. But it is provided, par. 4. That nothing This ſtatute 
« in this act ſhall abridge the ſaid Courts from detaining _ ere take 
« and keeping in priſon for any time not exceeding one wit Meme; 
« year, or of committing to the houſe of correction for and whipping 
« any time not leſs than fix months, or exceeding two inflifted by 5. 
« years, any offender as aforeſaid ; but that ſuch offender Anne, c. 6, 
« may, if ſuch Court ſhall think fit, after ſuch burning or 
„marking, or after ſuch whipping or fine impoſed by this 
act in lieu thereof, be ſo detained or committed and with 
ce ſuch accumulated puniſhment in caſe of eſcape as before- 


© mentioned.” 


+ Sea. 137. And it ſeems agreed (a), that judgment of (a) Rex v. 
TRANSPORTATION is only put in the place of judgment Burridge, 3, 
for burning in the hand, and not in the place of the actual . Tv mis 
burning itfelf.—I ſhall therefore proceed to conſider the 439 to $24, 


pat: ce of that ſpecies of puniſhment, 
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+ CHAPTER THE THIRTY-THIRD 


CONTINUED. 


OF 


TRANSPORT A TIO 


N EXILE or TRANSPORTATION is a ſpecies of puniſh- , peer Wil- 
ment unknown to the common law of England; and jjams 37. and 

where it is now inflicted, it is either by the choice of the 452. 

criminal himſelf, in order to eſcape capital puniſhment, or 

it is impoſed by the expreſs direction of ſome modern 

act of parliament : for no power on earth, except the au- 

thority of parliament, can ſend a ſubject of England, 

not even a criminal, out of the land againſt his will (a). (a) 1. Com. 

The firſt introduction of it into our laws was in the reign 137. ; 

of qucen Elizabeth (%). But it ſeems to have taken place (7) 39. Blize 

more nearly as now practiſed, about the time of the Reſto- pv. fla- 

ration (c). It is ſaid by a very elegant writer upon CROWN tyres 429. 

Law (4), that the effect of tranſportation as practiſed in Rymer, par. 

this kingdom “ is often beneficial to the criminal, and 2- page 36. 

« always injurious to the community. The kingdom is (©) Kelynge 


« deprived of a fubject, and renounces all the emoluments (Mr. Eden. 


Aa 


© of his future exiſtence. He is merely transferred to a 

„new country; diſtant indeed, but as fertile, as happy, as 

« civilized, and in general as healthy as that which he hath 

* offended ;” and from hence he concludes, that it may 

have operated as a temptation to the offence, and become an 

argument for the multiplication of capital penalties. But 

it is by no means proved that theſe evil conſequences have re- 

ſulted from the practice; and whatever comforts tlie cri- 

minal may incidentally derive from the circumſtances of his 
baniſhment, the ſociety at large is certainly benefited by 

tie temporary removal of a dangerous, and perhaps incor- 

rigible individual. After the eſtabliſhment of Engliſh colo- 

nies in America, therefore, it became in this country, as in 

all others which have had colonies, the moſt common fen- 

tence of criminals (e). (7 Barring: 
ton 445. 
Tor felonies 


X a 


+ Sect. 138. Accordingly, it is enacted by 4. Geo. I. c. 11. 


* That where any perſon ſhall be convicted of grand or ithin clergy. 


petit 
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petit larceny, or any felonious ſtealing or taking of 
money, or goods and chattels, either from the perſon 
or the houſe of any other, or in any other manner, and 
who by the law ſhall be entitled to the benefit of clergy, 
and liable only to the penalties of burning in the 
hand, or whipping (except perſons convicted of buy. 
ing or receiving ſtolen goods, knowing them to have 
been ftolen), it thall and may be lawſul for the court 
before whom they were convicted, or any court held 
at the ſame place with the like authority, if they think 
fit, inftead of ordering any ſuch offenders to be burned 
in the hand, or whipped, to order and direQ that they 
„ ſhall be ſent to America for the ſpace of ſeven years.“ 


+ Seft. 139. And it is further enacted, That where 
any perſon ſhall be convicted of any offence for which 
death by law ought to be intlicted,or where any offenders 
hall be convicted of crimes excluded from the benefit of 
clergy, and the king ſhall extend mercy to ſuch offender 
upon the condition of tranſportation to any part of Ame- 
rica, and ſuch intention of mercy be ſignified by one of 
his majeſty's principal ſecretaries of ſtate, it ſhall and 
may be lawful to and for any court having proper autho- 
rity to allow ſuch offenders tlie benefit of a pardon under 
the great ſeal.“ 


+ Set. 140. And it is further enacted, © That it ſhall 
and may be lawful for the court as aforeſaid to order 
and direct any perſon convicted of buying or receiving 
ſtolen goods, knowing them to be ſtolen, to be tranl- 
ported as aforeſaid for the term of fourteen years, in 
caſe ſuch condition of tranſportation be general, or elſe 
« for ſuch other term as ſhall be made part of ſuch con- 
dition, if any time be ſpecified by his majeſty as afore- 


c“ ſaid.” 


Ine king may 
diſpcuſe with 00 
the ſeutcncce 


c feet of par- 


+ $4. 141. Provided nevertheleſs, * That his majeſty 
may at any time pardon and diſpenſe with any ſuch trant- 
portation, and allow of the return of any ſuch offender or 
ollenders from America.” 


+ Sed. 142. And it is further enacted, “ That where 
any ſuch offenders ſhall be tranſported, and ſhall have 
ferved their reſpective terms according to the order of any 
ſuch court as aforeſaid, ſuch ſervices {hall have the cite 
of a pardon to all intents and purpoſes as for that crime 
or crimes for which they were ſp tranſported, and ſhall 
bart fo ſerved as aforeſaid.“ 


$ i, 


2 — 2 — — 8 


CPF ˙ * üwr TOE = l Vo Vn ]%¾é l ] . 9 Ye WT . w Ms I, Mo 


Ch. 33: Or TRANSPORTATION. 


+ Seed. 143. And it is further enacted by 6. Geo. 1. c. 23. The power 
given ta lube 
eq ue d 


« That all the powers and authorities given by the above 
© act to any court before whom any felons or offenders 
« tried for and convicted of any offences for which they 
% may be tranſported to America, ſhall and may be obſerved 
ce cal ene by any other ſubſequent court with the like 
« authority held for the ſame county, riding, diviſion, or 
« liberty, where ſuch felons or offenders were tried and 


« convicted, notwithſtanding ſuch ſubſequent court ſhall 


courts. 


« happen to be held at or in any other term or place 


& than that wherein ſuch trials or conviction were or ſhall 
«c be.“ ; 


+ Seck. 144 But the judges of aſſize, according to the Power of ſub. 


ſequent court 


circumſtances of the caſe, frequently reprieved convicts tried 
before them, for the purpoſe of applying to the crown for 
2 pardon on condition that ſuch convicts ſhould be tranſ- 
orted to America; in which caſe ſuch convicts were 
obliged to lie in gaol until the coming of the judges at the 
ſubſequent aſſize. To remedy this inconvenience it is 
enacted by 8. Geo. 3. C. 15. That where any offender 
&« ſhall be convicted of any crimes excluded from the bene- 
« fit of clergy, and the judge befare whom ſuch offender 
* ſhall be convicted or condemned ſhall grant a reprieve 
© for ſtaying the execution of ſuch offender, and recom- 
„ mend him to the crown as an object of mercy ; if his 
„ majcity ſhall be pleaſed to extend his mercy to ſuch of- 
* tender on condition of tranſportation to any part of 
& America, and ſuch intention of mercy thall be ſignified b 
one or more principal ſecretary of ſtate to the judge fo 
« recommending ; it thall and may be lawful for every ſuch 
*© jpdge of ojer and terminer, or gaol-dclivery, to make 
« an order for immediate tranſportation of every ſuch of- 
fender, in the ſame manner as if ſuch intention er 
© mercy had been ſignified to him by a principal ſecretary 
of ſtate during the continuance of the athzes at which 
© fſuch offender was condemned: and ſuch order fhall 
„be conſidered as an order made at ſuch aſſizes or place, 
and ſhall be as effectual to every intent and purple, 
and fhall have all the ſame conſequences in every re- 
« ſpect, as any order for the tranſportation of any offender 
“ made by any juſtice of cer and terminer, and gaol- 
„ dcliyery, as atorcfaid,” 


+ Sch. 145, But the Engliſh colonies in America hav- 
ble; and it is therefore enatted by 19. Geo. 3. c. 74. con- 


uinued by 24. Geo. 3. {ell 2. c. 55. ſect. 18. to the firſt of 
NE 5 Wha June 


In felonics Cie 
cluded clergy. 


. b 5 . 3 Of tranſpor- 
Ing ſeparated from their connection with Great Britain, the tation to parts 


tranſportation of felons to that country became impractica- 8 the 
Cas. 


The former 
javs con- 
firmed. 


(a) This fa. 
tute only re. 
Jates to the 
afoncc of re- 
turning from 
tranſporta— 
tion, which 
ſee Book the 
ir ſt, p P3245 · 
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June 1787, That when any perſon at any ſeſſion of 
* over and terminer or gaol-delivery,. or at any quarter or 
„ other general ſeſſion of the peace in England or VVPales, 
4 ſhall be lawfully convicted of any grand or petit larceny 
« or any other crime for which he or the ſhall be liable by 
„% Jaw to br trantportcd to America, the court may order 
& and ad judge, ti at tuch perion- ſhall be tranſported lo any 
paris vexond the ſeas, whether the fame be ſituated in Am 
« ren Or elle: behave: in ſuch and the like manner and for 
& any term of years, not excceding ſuch and the ſame term 
&« as and for which {uct perſon was liable to be tranſported 
ce to America.” 


+ Sect. 146. And it is further enacted, par. 2.“ That 
„ where any perſon ſo convicted mall. in conſequence 
e thereof, be ordered to be tranſported beyond the ſcas;— 
& or if his majeſty ſhall extend the royal mercy to any 
„ offender convicted or attainted of any felony, by which 
& he or ſhe is excluded from the benefit of clerity, or of 
« ſuch ſtatutes as are equivalent thereunto, upon the con- 
dition of tranſportation ta any parts beyond the ſcas as 
c aforeſaid; then, and in any fuch cafes, all laws now 
„ in force with regard to the tranſportation of crimi- 
nals to America, and particularly the 4. 5 1. „ 36 
« the 6. Geo 1. ©. 23. the 16. Geo. 2. &. () and 
« the 8. Geo. 3. c. 15. ſhall be in force, Fe. place, and 


© enure, as if the fame had bcen ſpecially recited in this 
6c act. 53 


A 


** 


La 


Ci 


+ S:2. 147. By the above ſtatute the king was em- 
powered to appoint three ſuperviſors for the purpoſe of 
purchaſing ground, and to cre& thereon two ſubſtantial 
houſcs, to be called PENITINTIARY Hovusts, for con- 
ſining and employing convicts; but as this part of the act 
has never been carried into execution, it {cems uſelels to re- 
cite it. 


+ Fed. 146. But it is further enacted hv the ſaid ſtature, 
pars 27. © That where any mule perſon, at any ſeſſion of 
over 3 terniiner or gaol-delivery in England, or great 

« feffion in J/ates, ſhall be lawfully convicted of grand 
« larceny, or anv other crime, except petty larceny, for 
« which he mall be liable by law to be tranſported to 
« any parts beyond the ſeas, the court before whom any 
e fuch perfon ſhall be ſo convicted, or any other court 
„ helden at the fame place with the like authority, 
* may in 25 pace of fuch puniſhment by tranſportation order 
and adjodge that ſuch perſon, appearing to be of compe- 
« tent 
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381 


« tent age (a), and free from any bodily infirmity, ſhall be () Therefore 
on conviction, 


the age of the 
S ; he : offender is al- 
of the perſons to be confined therein; and by being em- ways enquir- 


loved in hard labour, in the raiſing ſand, foil and gravel ed of, and re- 


«4 


puniſhed by being kept on board ſhips or veſſels properly 
accommodated for the ſecurity, employment, and health 


or haven in England, ſuch river, port, harbour, or 


- haven, heing previoutly approved and appointed for that 


purpoie by an order of privy council, or any other ſer— 
vice for the benefit of the navigation of the ſaid rivers, 


ports, harbours, or havens, or in any other public 


from, and cleanfing the river Thames, or any other river corded by the 


clerk of the 


navigable for ſhips of burthen, or any port, harbour, 347 


works upon the banks or the ſhores of the fame, under 


the management and direction of ſuch ſuperintendant as 
hall be appointed for the Thames by the juſtices of Mid- 
Hle/ex, and for other rivers, &c. by the juſtices of the 
county where they are ſituated, or of ſuch counties ad- 
joining the ſame as the council thall direct, at their 
quarter-ſeſion, for ſuch term, not leis than one year, 
nor exceeding five years ;—or in caſe ſuch offender 
mall be liable to be tranfported for fourteen years, not 
exceeding ſeven years, as ſuch court of cer and ter 
mauer, and gaol-delivery, ſhall think fit to order and 
adjudge.“ | 


„&. 


+ S:&. 140. And it is further enacted, par. 28. That Hard labour 
where any perſon ſhall, at any feff,on of 2 and ter- bn, board tue 
; ; 1 


miner, or gaol-delivery, or great feffion of England or 
ales, be lawfully convicted of any robbery or other 
felony fur which he or ſhe ſhall, by law, either under 


this ſtatute, or under any other ſtatute now in force, or 


hereafter to be made, be liable to ſuſfer death without 
benefit of clergy, and his majeſty thall extend the roval 
mercy to any ſuch offender upon condition of being 
kept to hard labour, during any ſpecified term, in any 
PExITENTIARY HOUSE to be erected purſuant to this 
act, or ſuch offenders being NMaLEs, upon condition 
of being kept to hard labour during any fpecitied term, 
in the cuſtody of ſuch ſuperintendant as aforeſaid, for 
the benefit of the ſaid navigation; and ſuch intention of 
mercy ſhall} be notified in writing by one of the prin- 
Cipal ſecretaries of ſtate to the court in which ſuch offen- 
der ſhall be convicted, or to any other court of the ſame 
place with the like authority; or if no ſuch court ſhall 
be fitting, then to any juſtice of g and terminer, or 
gaol-delivery, or juſtice of great ſeſſions, by or before 
whom ſuch offender ſhall have been convicted or con- 
demned ; ſuch court or juſtice may and ſhall, immediately 
on rcceiving ſuch notification, allow to every ſuch offen- 

* 


ui 
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der the benefit of a conditional pardon, in the ſame 
manner as if there was a conditional pardon under the 
great ſeal ; and may and ſhall order that every ſuch offen- 
er ſhall be kept to hard labour in ſueh Penitentiary Houſe 
as aforeſaid, or in the cuſtody of fuch SUPERINTENDANT 
as aforeſaid, for the time ſpecified in the notification from 
ſuch ſecretary of late.” 


+ Se. 150. And it is further enacted by 24. Geo. 3. 


may be rc» ſeſſ. 2. c. 56. ſ. 6. extended to Scotland by 25. Geo. 3. 


moved. c. 
cc 
cc 
0 
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A certificate 


46. 1. 4. That it ſhall be lawful for his majeſty, from 
time to time, by an order in writing to be notified by 
one of his principal ſecretaries of ſtate, or for any three 
or more of ſuch juſtices of peace for any county or place 
in which any gaol ſhall be ſituated, as ſhall be authoriſed 
by his majeſty, under his ſign manual, to direct the re- 
moral of an MALE offender, who ſhall be under ſen- 
tence of death, but reprieved during his majeſty's plea- 
ſure, or under ſentence or order of tranſportation, and 
who having been examined by a ſurgeon, &c. ſhall be 
fit to be removed from the gaol in which ſuch of- 


* tender ithall be contined, to ſuch place of confinement in 


Enz!and or Malis either at land or on board any ſhip or 
velſel in the river Thames, or any navigable or other 
river, or within the limits of any port of Eugland or 
Malis, as his majeſty or any three of ſuch juſtices ſo 
authoriſedasatorciaid, ſhall from time to time appoint, un- 


der the management of any overſeer to be appointed by 


his majeſty, or any three or more of ſuch juſtices au— 
thoriled as aforeſaid, —And cvery offender who fhall be 
lo removed ſhall continue in the ſaid place of confine- 
ment, or be removed to and confined in any other ſuch 


place as aforeſaid, as his majeſty or any three or more of 


ſuch juſtices ſhall appoint, until ſuch offender ſhall be 
tranſported according to law, or by the expiration of the 
term of ſuch tranſportation, or otherwiſe, ſhall be entitled 
to his liberty; or until his majeſty, or any three or more 
ſuch juſtices fo authoriſed as aforeſaid, ſhall direct the re- 
turn of ſuch offender to the gaol from which he ſhall have 
been ſo removed,” | 


+ Sed. 151. And the clerk of aſſize is directed by the 


to be given. ſaid act, 19. Geo. 3. c. 74. 1. 29. and 24. Geo. 3. c. 53. 


(a) So much 
of the 24. Geo. 
3. c. 56. as 


{. 6, 7, 8. (a), &c. to give to the theriff or gaoler a cer- 
tificate in writing under his hand, containing an account of 


extends to the Chriſtian naine, ſurname, and age of ſuch offender, of 


authoriſe the 


removal of offenders to temporary places of confinement, and 19. Geo. 3. c. 74. 
continued to June 1, 1793, by 28. Geo. 3. c. 24. f. 4. | 


his 


* quarter or general ſeſſion of the peace in Vngland, or 
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his or her offence, of the court before which he or ſhe was | 
convicted, and of the term for which he or {he ſhall be ſo i 
ordered to hard labour ; and the faid ſheriff or gaoler thall 

with all convenient ſpeed, after the making of ſuch order, 

and the receiving ſuch certificate, convey ſuch offender to 

the place to which ſach order ſhall direct, and deliver him 

with the certificate to the governor or ſuperintendant as 

aforeſaid, who ſhallgivea receipt in writing under his hand to 

the ſheriff or gaoler delivering ſuch offender, which ſhall be 

his diſcharge; and ſuch governor or ſuperintendant ſhall 

tranſmit the certificate to the clerk of the peace, to be in- 

rolled among the records of the ſeſſion.“ 


+ Seer. 152. But dificulties ſtill occurred, notwith- Of tranſporta- 
ſtanding the foregoing ſtatute, of fixing proper places for re 
the tranſportation of convicts, infomuch that 4 there was majeſty ſhall 
« ſuch a want of convenient and ſufficient room in many direct. 
ok the gaols within Eagland and Wales, that very dan- 

« gerous conſequences were to be apprehended, unleſs ſome 

© immediate proviſion was made for removing ſuch offen- 

« cers to ſome other place of confinement (a).“ To re- fa) The pre 
medy this inconvenience it was thought expedient to ee oy ; 
empower his majeſty, with the advice of his privy coun- 24. Geo. 3. 
eil, to appoint certain places, as well ont of his majeſty's fell. x. ch. 13. 
dominions as within the ſame, to which felons and other 

offenders might be tranſported : It is therefore enacted by 

24. Geo. 3. ſeſſ. 2. c. 50. (%, which repeals 24. Geo. 3. (5) The ſeve- 
ſelf, 1. c. 12. That when any perſon or perſons at any ral clauſes of 


ſeſſions of ↄyer and terminer, or gaol-delivery, or at any this at are 
| 5 extended to 


&« great ſeſſion of Males, or by 25. Geo. 3. c. 45. in Scotland, wg Oy 


&« ſhall be lawfully convicted ot grand or petit larceny, or <c.46. 
« any other offence liable to tranſportation, the court be- 
* fore which any ſuch perſon {ball be ſo convicted as afore- 
* ſaid, or any ſubſequent court holden in the ſame county f 
or place with like authority, may order and adjudge that | 
« ſuch perſon ſhall be tranſported beyond the ſeas for any j 
term of years, not exceeding the number ot years or term | 
« for which ſuch perſon is or ſhall be liable by any law to 
„be tranſported ; and in every {acl cale it ſhall and may 1 
be lawful for his majeſty, by and with the advice of his q 
* privy council, to declare and appoint to what place or | 
places, part or parts beyond the feas, either within his 
majeſty's dominions, or elſewhere out of his majeſty's 
“ dominions, ſuch felons or other offenders ſhall be con- 
* yeycd or tranſported ; and ſuch court as aforeſaid is here- 
« by authoriſed and empowered to order ſuch offenders to | 
„be transferred to the uſe of any perſon or perſons, and | i 
„huis 1 
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cc 
„his or their aſſigns, who ſhall contract for the due per- R 
* formance of ſuch tran{portation.” Y 
g * 
Of uch tranf. T Scat. 153. And it is further enacted by the ſaid ſta- FF 
portation for tute, t That when his majeſty, his heirs and ſucceſſors, « 
offences ex. © ſhall be pleaſed to extend mercy to any offender or of- a 
cluded clergy. “ fenders who ſhall be convicted of any crime or crimes, 
& for which he, ſhe, or they ſhall be by law excluded from the 
benefit of clergy, upon condition of tranſportation to 60 
any place or places, part or parts beyond the ſeas, either G 
* for term of life, or any number of years, and ſuch in- ec 
6 tention of mercy ſhall be ſignified by one of his majeſty's 40 
= principal ſecretaries of ſtate, it ſhall be lawful for any 0 
„ court, having proper authority, to allow ſuch offender ce 
| « or offenders the — of a conditional pardon, and 40 
5 (except in caſes where ſuch offender or offenders ſhall be wi 
| &< authoriſed by his mazeſty to tranſport himſelf, herſelf, or « 
| « themſelves) to order the transfer of ſuch offender or of- « 
ö « fenders to any perſon or perſons who ſhall contract for 40 
1 « the due performance of ſuch tranſportation, and his or 40 
« their aſſigns, for tuch and the ſame term of years for which « 
| « any ſuch offender or offenders thall have becn ordered to 00 
11 „be tranſported, or for ſuch term of life or years as ſhall « 
1 ebe fpecified in ſuch condition of tranſportation as afore- F7 
1 | * 32K. PEE, 4 
i; 
1 | 2h 
Convicts may + Set. 154. And it is further enacted, “ That ſach & 
| be afugned to e perfon or perſons ſo contracting as aforeſaid, his or their 
1 3 « aſſigns, by virtue of ſuch order of transfer, ſhall have a 
| ; property in the ſervice of ſuch offender or offenders for 6 
i „ ſuch terms refpeQively,—And when any offender or of- 66 
"1 & fenders thall be convicted of any crime or crimes, for % 
| &« which he, ſhe, or they, is, or are, by law, excluded the 6 
1 « benefit of clergy, the judge before whom ſuch offender 7 
1 « or offenders {hall be convifted, or any juſtice of the $6 
. «© king's bench, common pleas, or baron of the exche- 44 
| „quer of the degree of the cot, in caſe the ſaid offender or (6 
| offenders thall have been tried at any court of H and % 
13 e *e-miner, or pgaol-delivery, in England, or any juſtice 66 
| © of Cheſter or IF ales (extended to Scotland by 25. Geo. ( 
| | © 2. c. 46, in caſe the faid offender or offenders {hall be 4 
| « tried and convicted within any of their reſpective juriſ— 6s 
| | *« eictions, may, on ſuch intention of mercy as aforeſaid 40 
| | | being Homitied to him by one of the ſaid principal {ecre- bs 
l tar ies of flate, make an order for the immediate tranipor- 
1 tation of ſuch offender or offenders in the ſame manner 
i © as if ſuch intention of mercy had been ſignified by one 10 
l & of the ſaid principal ſecretaries of ſtate during the con- „ 
| „ tmuance of the atlizcs or ſeſſions at which ſuch offender | 
| | or 
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e or offenders was or were condemned; and ſuch order 
4e ſhall be conſidered as an order made at ſuch affizes or 
« ſeſhons as aforeſaid, and ſhall be as effeQual, and have all 
tlie ſame conſequences as any order for the tranſportation 
© of any offender or offenders made by any juſtice of oper 
« and terminer, great ſeſſions, or gaol-delivery, during the 
« continuance of the aſſizes or ſeſſions.“ 


+ Sc. 155. And it is alſo enaQted, par. 13. * That 
« if any order for the tranſportation of any offender can- 


not be conveniently executed with reſpect to the place in , 


« ſuch order mentioned, either the king's bench, or the 
court before which ſach perſon ſhall have been con- 
« yicted, or any court holden for the ſame place having 
& like authority ; or (in Vacation time, and out of Term) 
« for any two Juſtices of the king's bench, common pleas, 
& or barons of the exchequer of the degree of the coif, to 


395 


Theplace ef 
tranſportation 
may be chang - 


« order that ſuch offender ſhall be tranſported to any other 


« part or place beyond the ſeas, which ſhall have been ap- 
pointed by his majeſty for the tranſportation of ſuch ot- 
« fenders, in ſuch and the like manner, and for the fame 
term of years, as ſuch offender ſhall be liable to be tranf- 
© ported for to the place mentioned in the original ſentence 
« or order; and ſuch order ſhall be conſidered as made at 


the ſame time, and ſhall be as effeRual to every intent 


& and purpoſe, and ſhall have all the fame conſequences in 
« every reſpect as the original order for the tranſportation 
6 of {uch offender,” 


+ Seck. 156. It is alſo enacted, & That the perſon to 
„hom ſuch offenders ſhall be transferred as aforeſaid 
„ ſhall, before they are delivered over, give ſecurity to 
& tranſport them purſuant to their ſentences, aud pro- 
cure ſuch evidence of the landing of ſuch offenders in the 
«* ſaid parts beyond the ſeas reſpectively, as the nature of 
the caſe will admit of. And that the court aforeſaid may 
& appoint two juſtices where the offenders ſhall be con- 
« yicted, to contract with any perſon for the performance 
© of the tranſportation, and to order ſuch ſecurity to be 
taken as aforeſaid; and to cauſe the offenders to be de- 
„ livered accordingly by their reſpective gaolers ; which 
contract and ſecurity ſhall be certified by the juſtice to the 
* next court to be filed of record. And all fuch ſecurities 
* ſhall be by band in the name of the clerk of the peace, 
e. 04 | 


- 


+ Se. 157. And it is further enated, “ That the per- 


“ ſons ſo contraQing as aforeſaid, and to whom ſuch of- 
„ fenders ſhall be fo delivered to be tranſported, may in 
Vor. IV. * * ſuch 


How convitts 
ſhal! be trant- 
ferred to con- 
tractorꝰ 


May carry 
them through 
any county. 
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« ſuch manner as they ſhall think fit, carry and ſecure the aut 
e {31d offenders in and through any county in Great ſuc 
& Britain towards the ſea-port or place from whence they por 
&* are to be tranſported ; and whoever ſhall-reſcue ſuch of. 
£ fenders, or aſſiſt therein, ſhall ſuffer death without benzh: $ 
& of clergy.” | ord: 
| his 
The time of + Sef. 158, But it is declared, par. 9. That the cert 
eonfigenient „ time during which any offcnder ſhall have continued int 
e * in gaol under ſentence of tranſportation, or, being re- NE 
2) Vide ante moved under the proviſions aforeſaid (4), ſhall continue 151 
| gion 13. *© confined. ſhall be taken and reckoned in diſchargęe, ar 
5 S part diſcharge, or ſatisfaction of the term of his tranſ- 8 
| * portation.“ c a C 
| i ; the 
| „ ect. 159. Notwithſtanding the proviſions of the tha 
nigh 50 J . 
, tation to Bo. àbove ftatutcs, it was found extremely difficult to fix upon blif 
| Tary Bay. Proper places to which conviéts might with propriety be pro 
| tranſported ; and the gaols, in every part of the kingdom, real 
4 became ſo dangerouſly crowded, that at the meeting of the 
1 arliament in the twenty-ſeventh year of GEORGE Thp \ 
| Thins, his majeſty declared from the throne, ** that a 16 | 
c * plan had been formed, by his direction, for tranſport- « 1 
4 & ing a number of convicts, in order to remove the incon- "4 
| & venience which aroſe from the crowded ſtate of the gaols Wn 
i « in different parts of the kingdow ;” and recommended to 1 
| | the parliament ſuch farther meaſures as might be necellary as 
| = for this purpoſe. 44 
5 « 
1 8:4. 160. In conſequence of this recommendation, it WM © 
if is recited by 27. Geo. 3. c. 2. That whercas by 24. Ged. 
| | 3 c. 56. it is enaQted, that when any perſon ſhall be law- 
| -- a6; Bed fully convicted of grand or petit larceny, or any other ot- a 
1 gw? G . 10 
e. 56. ſence for which ſuch perſon ſhall Le liable to be tranſport- 
1 ed, the court before which ſuch perſon ſhall be convidled, 48 
9 or any ſuhſequent court with like authority, may order that Pd 
1 ſuch perſon ſhall be tranſported ; and that in every ſuch 1 
4 caſe, lris majeſty, by the advice of his privy council, may ap- 1155 
5 | point to what place beyond the ſcas ſuch ſelous ſhall be con- wy 
+ veyed,” &. &g. Ns _ 


* SAH. 161. And it is alfo further recited, © That when lis 
1 majeſty thail extend mercy to any offender convicted of 
any crime excluded from the benclit of clergy, upon con- 
dition of tranſportation to any place, and fuch extenſion of 
wercy thall be ſignified by one of his majeſty's principal 
ſecretaries of ſtate, it thall be lawful for any court, having 

roper authority, to allow ſuch offender the benefit of a con- 
ditional pardon, and (except where ſucl n 8 
| ; autho· 


od 


iſe 


ON 
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authoriſed to tranſport himſelf) to order the transfer of 
ſuch offender to any perſon who ſhall contract for ſuch trant- 
portation, &c. &C. | | 


$-#. 162. * And whereas his majeſty, by two ſeveral. 


orders in council, hath judged fit, by and with the advice of 
his privy council, to declare and appoint the place to which 
certain offenders ſhould be tranſported for the time or terms 
in their ſeveral ſentences, to be THE EASTERN CoasT or 
New SOUTH W ALES, OR SOME ONE OR OTHER OF THE 
ISLANDS ADJACENT ; | 


Se. 163. And whereas it may be found neceſſary that 
a colony and civil government ſhould be eſtabliſhed in 
the place to which ſuch convicts ſhall be tranſported, and 
that a court of criminal juriſdiction ſhould alſo be eſta- 
bliſhed within ſuch place as aforeſaid, with authority to 
proceed in a more ſummary way than is ufed within this 
rcalm, according to the known and eſtabliſhed laws thereof ;”? 


Se. 164. It is therefore enacted, That his majeſt 
© may, by his commiſſion under the great ſeal, authoriſe 
the perſon to be appointed governor, or the lieutenant 
e FOvernor in the abſence of the governor, of ſuch place, as 
« aforeſaid, to convene from time to time, as occaſion may 
require, a court of judicature tor the trial and punithment 
« of all fuch outrages and miſbehaviours as, if committed 
© within this realm, would be deemed and taken, according 
to the laws of this realm, to be trealon or miſpriſion 
thereof, felony, or miſdemeanor.” 


Se. 165, And it is further enacted, “ That the ſaid 
court ſhall conſiſt of the judge- advocate to be appointed 
& in and for ſuch place, together with ſix officers of his 
* majeſty's forces by fea or land: Which court ſhall pro- 
« ceed to try ſuch offenders, by calling ſuch offenders re- 
ipectively before that court, and cauſing the charge 
« againſt him, her, or them reſpectively to be read over; 
* which charge ſhall always be reduced into writing, and 
© ſhall be exhibited to the ſaid court by the judge-advocate ; 
* and by examining witneſſes upon oath, to be admini— 
„ ſtered by ſuch court, as well for as againſt ſuch offenders 
« reſpectively, and afterwards adjudging, by the opinion of 
« the major part of the perſons compoting ſuch court, that 
the party accuſe11s or is not (as the caſe ſhall appear to 
them) guilty of the charge, and by pronouncing judg- 
ment therein (as upon a conviction by verdict) of death, 
* it the offence be capital, or of ſuch corporal punichment, 
not extending to capital puniſhment, as to the ſaid court 


2 « {hall 


— 
* 


His majeſty 
may authoriſe 
the governor 
or licutenant 
governor of 
New South 


IWales to cone 


vene à court 
of judicature 
for the trial of 
offenders. 


Who are to be 
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the court, and 
how they arc 
to proceed in 
try ing often» 
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Trove war- 
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If five meme 
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ſnell ſeem meet; and in caſes not capital, by pronouncing 
judgment of ſuch corporal puniſhment, not extending ta 
lite or limb, as to the ſaid court ſhall ſeem meet.“ 


Sec. 166. And it is further enacted, par. 2. * That 


the provoſt marſhal, or other ofncer to be for that pur- 
poſe appointed by ſuch governor or lieutenant governor, 
hall cauſe due execution of ſuch judgment to be had and 
made under and according to the warrant of ſuch go— 
vernor or lieutenant governor in the abſence of the 
governor, under his hand and feal, and not otherwiſe; 
Provided always, that the exccution ſhall not he had or 
done on any capital convict or convicts, unleſs five per- 
fons preſent in ſuch court Mall concur in adjudging him, 
her, or them, fo accuſed and tried as aforeſaid, to be re- 
ſpectively guilty, until the proccedings ſhall have been 
trauſmitted to lis majeſty, and by him approved.” 


&#. 167. And it is alſo enacted, par. 3. ** That the ſaid 


court ſhall be a court of record, and {hall have all ſuck 


powers as by the laws of England ate incident and be- 


longing to a court of rccord.“ 


CHAP- 


P- 


CHAPTER THE THIRTY-FOURTH-: 


O F 


PLEAS in ABATEMENT. 


AND now I come to PLEAS IN ABATEMENT. 


Having already conſidered them ſo far as they pariicularly 
relate to appeals, indictments, and informations, in the ſere- 
ral chapters concerning them ; and having ſhewn what pleas 
are good in abatement of an appeal (a); and, that an (a) Chap. 23. 
appellee may plead as many of them as he pleaſes, unleſs ic&ion 102 to 
they be repugnant to one another, and afterwards take the 128. 
general iſſue (5) ; and, that the ſame matters may be plead- (4) Sect. 128. 
ech to an appeal on an arraignment thereon at the ſuit of the 137. 
king, as on an arraignment at the ſuit of the party (c); 92 Chap. 25. 
and in the ſame chapter, what miſnoſmers, &c. may be (% Scat 65 
pleaded in abatement of an indictment (a4); and, what to 7. 
pleas are good in abatement of an information (e); and (e) Chap. 26. 
having alſo conſidered demurrers in abatement (7); I ſhall , 63.29 65. 
in this place take notice only of the following particulars. 95 3 ri. 
— Go 0 Jo 
Seck. 1. FirsT, That it hath teen holden (g), that it (g) 1. Jones 
15 10 good plea in abatement of an indictment, as it is of an 1 99- 
appeal (%) or information (i), that there is another indictment ©: wo 147» 
againſt the defendant for the fame offence. But in ſuch 8 58 ge 
(4) a cafe the Court in diſcretion will quaſh the firſt in- (35 Ch. 26.64. 


dictment, if any fault can be found in it. (HC. Car. 147. 
3. Eurr. 1468. 


1. Jones 199. Vide the cafe of Ichn Swan and Elizabeth Jefferies, Feſter 105, 188. 
Allo Rex v. Stratton, Douglas 240. ä | 


Se. 2. SECONDLY, That where an indictment of a 7) Vide e. 2: 
capital crime is abated, for a miſnoſmer of the defendant's fect. 22, So 
(/) chriſtian name, the Court will not diſmiſs him, but (--) Sum. 243. 
cauſe him to be indicted de novo (m) by his true name, and 2- Hale 176. 
arraion him again on ſuch new indiQtment. For | take it a X 
to be ſettled (a) at this day, that regularly a detendant ſhall 3 . 
not be diſmiſſed for an inſufficiency in an indictment or an (ide c. 23. 


appeal for a capital crime, ect. 4. 133. 
i c. 2 f. ſcc. 9:10. 
11. Con. 11. H. 4. 41. Fitz. Miſno. 18. Corone 88. B. NIiſno. 23. Stete Tr. 51. 


lie Earl of Banbury's Caſe. See the books cited e. 23. ſect. 11. 4 Comm. 229. 


X 3 Sect. 
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$:4. 3. TnirDLyY, That a defendant appearing gratis, 


(a) Ad Trin. and by attorney to an information, may (4 plead a mina. 


4 Geo. 1. 
King and 
Wenby. 


Toſter 1. 


Stra. 1161. 


mer in abatement, as well as if he had appeared in proper 
perſon; ſor if he be not the perſon intended, the attorney- 
general may reject the plea and fign judgment on a mihi! 
dicit. But if he accept the plea, he thereby admits him 
that pleads it to be the perſon concerned to make a defence, 
and therefore ſhall not zfterwards ſay that it doth not ap- 
pcar but chat the plca might be put in by a ſtranger. 


Se. 4. Four, That a plea in abatement of the 
juriſdiction mult be pleaded before the general iſſue. 


Sect. 5. By 4. & 5. Ann. c. 16. ſ. 11. Nodilatory plea 
© thall be received in any court of recoid unlels the part 
offering fuch plea do, by afhdavit, prove the truth there- 


Lag 


— « 


* them to belicve that the fact of tuch dilatory plea is true.“ 


Seel. 6. And therefore it {cems that a plea in abatement 
in an information quo warrants ought to be verified. 


Selz. 5. It ſeems allo that it is not neceſſary to verify a 


1 


plca in abatement of an indictment of high treaſon on a 


3. Barr. 1617 trial at bar, but that on an indictment in the ordinary 


courſe 1: mull. bo verined. 


© of, or mew ſome prohable matter to the Court to induce 


CHAP; 
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PLEA or AUTREFOITS ACQUIT; 


PLEAS in chief are either, i» bar ; or, the general iſſue. 


As to PLEAS IN BAR, having ſhewn already, what 
pleas of this kind to an appeal are good, which ſhew that 1 
the plaintiff had never any right to bring it (: and where (4) Ch. 23. 
a retraxit, nonſuit, diſcontinuance, or abatement, of one appeal 3) 8 FR 
may be pleaded in bar of another (5): and where the to 133. 28 
bringing of an appeal againſt one perſon will be a bar 
to a ſubſequent one àgainſt another perſon not named 
in the firſt (c): and where a releaſe will bar an appeal (c) Sect. 124. 
(4): and where an appellant may be barred as to one (4 Seck. 153. 
appellee, and continue his ſuit againſt the reſt (e): and Tr ww 
what pleas of this kind are confiſtent with the general J ) 2 
iſſue (7): and what is a good plea in bar to an in- fl. 64, 6g: 
formation (g): 


I ſhall, in this place only confider; 

1. The plea of autrefoits acquit. 

2. The plea of autrefoits 6:t&int; 

3. The plea of autreſoits convit: 

4. The plea of a pardon. 

Anp F1ssT of the plea of autrefoits acguiti 


Sei. i. T he plea of autrefoits acquit is groutided 5 
this maxim, (+) that a man ſhall not be brought into dan- (4) S. P. C. 
ger of his life for one and the ſame offence, more than 103. 
vnce, From whence it is generally taken, by all the - 2 40. 2 
bocks, (i) as an undoubted conſequence, that where a WEE» ap}; 
F. ard- 3. . 
B. Appeal 9. 12. 89. B. Corone ir. Crompton txt. (i) Sce the authorities cited ta. 
all tg other parts of this CHaprer. and 5. E. 3.25. | 

4 man 
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man is once found ** wt guilty” on an indictment or ap- V 
(a) Infra peal free (a) from error, and (5) well commenced before : 
G fnfia 5 any (c) court which hath juriſdiction of the cauſe, he may, 1 
(c) Infra 10. by the common law, in all (4) cafes whatſoever plead ſuch V 
(4) 25. E. z. acquittal in bar of any ſubſequent indictment or appeal c 
44. | for the ſame crime, t 
Ab. F. Coro- -” 


ne 136. 41. Aſſize 9. Ab. F. Corone 220. B. Corone 12c. 2. Leonard 161. 
Infra, ſection 14, 15. 47. E. 3. 16. Ab. F. Corone 104. B. Appeal 14. | 


HH +4 


The ſeveral But for the more diſtinct underſtanding hereof I ſhall par- 


heads under (4; 
ichn ge ticularly conſider, 


wilo is conſidered. 


1. How far he who pleads this plea muſt be ready to 
produce the record of his tormer acquittal, 


2, Where a variance between the record of the former ac- 
quittal and the indictment or appeal to which it is pleaded, 
may be helped. 


A oa ws _ wt 


3. How far other diſcharges of a former proſecution have 
the ſame effect as an acquittal by verdict, 


4. How far it is neceſſary that the indictment or appeal 
in the record of acquittal be free from error and well com- 
menced. 


eien 


85 Whether an acquittal in any court which has a juiiſ- 
diftion be ſuſficient for this purpoſe. | 


= nm "© 7 


6. How far an acquittal of a perſon as principal will bar 

a ſubſequent proſecution againſt him as acceſſary; et? con- 
ver/o, how tar an acquittal of a man as accellary will bar a 
proſecution againſt him as principal. ä | : 


7. How far the law is altered in theſe reſpects as to an in- 
dictment of death, by 3. Hen. 7. chap. 1. 


: / ; | 
As to the tuft particular, 2%. How far he who pleads | 
this plea mult be ready to produce the record of his former | 
acquittal, 
c ect. 2. I take it to be (e) agreed, that ſuch plea being 
2 a plea in bar, and the record not in the cuſtody of, nor the 
Sum. 225 Property ot, him that pleads it, there is no need to plead 
2. Hale 247. | * Þ 2 
243. F. Cerone 33. T. Men. de Faits, 33. Raſtul 335. ſeems contrary, 


with 


felony. 
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with a profert fuo pede ſigilli; (a) but the defendant ſhall (a) Co. Litt. 
have a (5) day given him to bring it in. And there is in 2%, had. 
Bro;k a note of a (c) cale in the time of Edward the third ter at 3 
wherein a plea of autrefolts acquit was diſallowed, becauſe the (3) Co. Litt. 
defendant ſhewed forth the record when he pleaded it; and 128. 


the book gives this reaſon, + That te record ought to come abs: 


— * 


before the court by writ.” (c) B. Corone 


218, 
But 26. Aſſize 23. Ab. F. Corone 189. 11. H. 4. 41. Ab. F. Mon. de Faits 122. 
E. Crone 29. 9. E. 7. 19. Ab. B. Appeal 89. ſeem contrary. 


As to the ſecond particular, v:z. Where 2 (4) variance () 2. Keble 
between the record of the former acquittal. and the indict- 795: 
ment or appeal to which it is pleaded, may be helped. 


Se. 3. I take it to be clear, that if the nature of the 
crime be in (e) ſubſtance the fame, a variance may generally 7e) 14. H. -, 
be helped by proper (/) averments. And therefore if a 2. 
man be named in the firſt record 7toman, and in the ſecond 8. P. C. 168. 
(thman, yet it ſeems (g) clear, that he may make good (/) 8. P. C. 
the variance, with an averment that he only was meant un- 1 10 


der each addition. See Cogan's 
: s Caſe, Caſes 
rown Law 355. (C) &eilway 58, 


Alſo if a man be acquitted of an indictment of mur- 
der or robbery cujuſdam () ignoti, and atterwards arraign= (% Sup. e. 25. 
ed on an inditment for the ſame fact, defcribing the f. 73. 
ap” killed or robbed by his proper name, yet it hath 

zen holden, (i) that he may plead the acquittal in bar, (5) Keilw. 25. 


averring that both the indictments are for the very ſame Dyer 285. 
F.Coroucisg. 


Alſo if the perſon killed be deſcribed by his proper name 
and ſurname iu the firſt indictment, and by the ſame chriſ- 
tian but by a different ſurname in the ſecond, yet it hath 
been (A) adjudged, that he may plead an acquittal on the (3) 26. agze 
firſt in bar of the ſecond indictment averring that the per- 15. 
ſon fo differently named was one and the ſame perſon. But Ab. B. Coro- 
it ſeems (/) adviſeable in ſuch cafe to add a further aver- de 95: 
ment, that the perſon killed was known as well by the Cee?“ 
name in the firſt, as by that in the ſecond indidlment; s, P. K. 104. 
for it he were never known by the name in the firſt indict- 2. Hale 244. 
ment, 1 much queſtion whether the defendant could be . H. 4.41. 
found guilty upon it ; and if he could not, it feems plain „ 


Sa \ , > de Faits 128, 
that his life having never been in danger by it, the ac- B. 8 


I 


31. . 
B. Corone 29. 1. Roll. 368. (J) Summary 246, 8 P. C. 108. Cr myton 123. 


quittal 
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rr 13 it (a) cannot be any bar to 2 ſubſequent in- 
97 IO. | 
But if there be no other variance between the firſt and 
(5) Dyer 285. ſecond indictment but only as to the (5) times when the 
e crime is alledged to have been committed, or as to the (c) 
= ins 3, . being both in the ſame county, there is no doubt 
Ab. F. Cor. but that regularly it may be helped by an averment that the 
179. felony in both is one and the ſame, becauſe neither the time 
5. P., C. 105. nor place laid in an indictment, &c. are material upon evi- 
- H. 4. dence, ſo that the deſendant be proved guilty at any other 
Ab. B. Cor, (4) time before the indictment, or at any other place (e) 
29. within the county. And it is holden by (F) Staundforde 
Variance 31. that an acquittal of murder in one county may be pleade 
1 in bar of a ſubſequent indictment in another county for 
. 3. the ſame murder. | 
Ab. F. Cor. 136. 3. Aſſize 15. Ab. F. Cor. 166. Crompron 112. (r) Sum. 248. 
2. Hale 243. S. P. C. 105, 106. () Summaty 264. Salkeld 288. /e) See 
the chapter of Exidence z aud Summary 264, () 8. P. C. 105: See Cromp, 12. 


But this ſeems queſtionable, becauſe 411 indictments are 
local; and therefore if the firſt were laid in an impropet 
county, the defendant could not be found guilty upon it, 
and conſequently was in no danger of his life, and there- 
fore (g) cannot plead an acquittal upon it in bar of a ſubs 
ſequent indictment in the proper county. But if the firit in- 

dictment were in the proper county, the ſecond cannot 

but be in an improper one, and conſequently the defen- 

dant, not being liable to be found guilty upon it, cannot 

be ſaid to be reduced by it to the inconvenience of being 

twice brought into danger of his life for one and the ſame 

(5) Sup. ſect. offence, the avoiding of which inconvenience (+) ſeems the 

2. 3,9, 10. chief inducement for which the law allows the plea of 
autrefoits acquit. 


fr) Vide ſcct. 
. , 9, 10. 


$:. 4. But if a man ſteal goods in one county, and 

then carry them into another, in which caſe it is certain 

) Sup. c. 23. (i) that he — be indicted and found guilty in either, it 
ct. 45 c. 25. ſeems very reaſonable, that an acquittal in the one county 
. | . <6 for ſuch ſtcaling may (&) be pleaded in bar of a ſubſcquent 
ſect. g. proſeeution for the ſame ſtealing in another county, be- 
(4) 41. Afſize cauſe the defendant may be altogether as well convicted 
in the one county as in the other; and therefore if he 


F. Corone could not bar the ſecond proſecution by the acquittal on 

But this is | | 

jeft doubrtul, S. l'. C. 105. 106. Sammary 246. Crompton 112. B. Corone 
139. 4. H. 7. 5. F. Corone 62. | 

| the 


AE. _ , 
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the firſt, his life would be twice in danger from that which 

is in truth but one and the ſame offence, and only con- 

fidered as a new one by a mere fiction or conſtruction of 

law, which ſhall hardly (a) take place againſt a maxim cats of 
made in favour of life. And as to the (5) objection, that fegt. 1. and 
the jurors of the one county can take no manner of conu- c. xg. fect. 25. 
ſance of what is done in the other, and conſequently can- and e. 29. 
not try whether the felony whereof the party is indicted _ 37 

in the ſecond county be the very ſame with that of which C A fawn 22 
he is acquitted in the firſt, it may be anſwered, that it a- 5 
pears from the old books, that anciently the judges often 

ſatisfied themſelves of the truth of an averment that the | 
offences in both inditments were the fame, by (c) wit- (c) 26. AF, 
neſſes, or by an (4) inqueſt of office, without putting it 15. | 
to a trial by jury, upon an iſſue joined, on the denial Ab. F. Coro- 
thereof by the proſecutor, which ſeems (e) to have been . _ > 
of later years the uſual method. But granting that it is 41. Aſſize . 
to be tried by ſuch jury, I do not ſee how it follows, that Ab. F. Cor. 
becauſe they cannot convict a defendant upon evidence of 220. 
a fact done out of their own county, therefore they cannot = Ip, 
collaterally inquire whether an offence laid in their own 166. 
county be in ſubſtance the ſame with that done in ano- See ſect. 6. 
ther, ſince it cannot be denied but that in abundance of (e) 9. H. 7.19. 
caſes a jury of one county may receive evidence of facts Ab. B. App. 
done in another. To which may be added, that in u 
YEAR-PO0K of 4. Hen. 7. 5. pl. which is the (F) chief au- (/) Vide B. 
thority for the contrary opinion, it is admitted that an ac- >" 739: 97 


quittal of an appeal of larceny in the one county, may be F. Corone 62. 


pleaded in bar of a ſubſequent appeal in the other; becauſe S. P. C. 106. 
ſuch an appeal intitles the plaintiff to a reſtitution of the Summary246, 
goods, whereof being once barred he is barred for ever. Hale 245. 

But granting this to be a good reaſon, which yet it ſeems 

difficult to make out, the very fame may be faid at this day 

as to an indictment, which, ſince (g) 21. Hen. 8. c. 11. (8) Vide ſup. 

intitles the proſecutor to a reſtitution alſo. Beſides, taking c. 23. ſect. 55, 


the law as it ſtood formerly, why may not a jury of one 36. 


county try wl ether a felony therein indicted be the ſame 
whereon the party was before acquitted in another county, 


in the caſe of a ſecond indictment, as well as of a ſecond 


appeal ? 


Sec. 5. It ſeems (+), that it is no plea to an appeal (+) 2. Rich. 3. 

of larceny, that the defendant hath been found not guilty 24 a. 

in an action of treſpaſs brought againſt him by the fame = FORD. 26k 
. . C Intra Cs 

plaintiff for the ſame goods; for la: ceny and treſpaſs are 36. fect. 2. 


entirely different. 


Alia 
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(a) Co. Litt. Alſo it ſeems a general (@) rule, that a bar in action of 
gs. an inferior nature will not bar another of a ſuperior. 


(6) 3. Inſt. Yet it ſeems, (5) that an acquittal in an indid ment of 
213 murder will be a good bar of an indictment of petit trea- 


3 101, bccaule both oftences are in ſubſtance the ſame. 


Fotter 225. 

(S. P. C. 103. But it is clear, that an acquittal of one felony is (e) no 
Summary 244. manner of bar to a proſecution for another in ſubſtance 
B. Corone 11. different, whether committed before or at the ſame time with 
that of which he is acquitted ; and therefore if a man com- 
mit a burglary, and ſteal the goods of 4. and B. and be in- 
dicted tor the burglary and ſtealing the goods of A. and ac- 
quitted, it hath been adjudged, (4) that he cannot plead 


/, N 1 . . . . . . * . 
ee {uch acquittal to an indictment for ſtealing the goods of B. 


Ss. | gs . : 3 
But it feems agreed, that he may plcad it to a ſecond indict- 
ment for the burglary. 

As to the third particular, viz. How far other diſcharges 
of a legal proſecution have the ſame effect as an acquittal by 
verdict. 

(:) ©. 23. ſect. 


129, 130, 121. Sec. 6. Having ſhewn already in the (e) chapter of Ap- 
Gil. H. 4. peals, how far the diſcharge of one appeal will bar another, 
1. F. Mon. I ſhall only add in this place, that notwithitanding the 57 
3% Fairs 128. allowance of a pardon, or any other bar of one indictment, 
B. Corone 29. ſcems to be pleadable in bar of another, and by the like rea- 
B. Appeal 33. ſon whatever hath been allowed a good bar of one appeal 
B. Variance 3. may be pleaded in bar of another: 


Vide S. P. C. 

_ Yet it ſeems, that no other diſcharge of an indiAment 
will bar an appeal, and no other ditcharge of an appeal 

(7) 2. Hale will bar an indictment, but only an (g) acquittal by battel, 

> or an acquittal by verdi& on the general iſſue, finding the 


Infra ſ. . defendant's (%) innocence; as were it finds him not guil- 
(%S. P. C. 169. ty on ſuch an iſſue, on an indiftment or appeal of any 
(i) 3. Inſt. felony whatſoever ; or where it finds him (7) guilty of homi- 


213. cide ſe defendendo, or per infortunium, on an indictment of 
Crorapton 111. n. de 

murder. 
4. Coke 46. 


(4) Dyer 120. But it hath been adjudged, (+) that where a demurrer by 
romptonii2. an appellant to a tender of battel to a plea, hath been ad- 
judged againſt him, yet the appellee may be afterwards ar- 
raigned at the ſuit of the king. ; | 


Sed. 7. It is faid by Sir Matthew Ius in the (1) chap- 
ter of Autrefoits acquit, that an acquittal by Lat: in an appeal 
is no bar of an indictment. Put ! find no other authority 

| to. 


(/) Sum. 245. 
2. Hale 249. 
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to this point but a note in Heat (a) of a caſe to this 
purpoſe in the time of king Edward the /rcond, To which 
it may be anſwered, that this matter is only ſpoken of in- 
cidentally, and not adjudged ; and that Sraundforde in the 
ſame place (5) where he cites it, makes a guete, whether it 
it be law or not. And it 1s . holden by Bradlon, 
(e) that an appellee who vanquithes the appellant in battel, 
jhall go quit not only from all other appeals, “ but alſo 
« {rom the ſuit of the king; becauſe by this he clears his 
„ jnnocence againſt all, in the ſame manner as if he had 
„ put himſelf upon his country, and his country had 
% acquitted him.” Alſo it is admitted by Sir AZatthew 
Hale in the (d) chapter of Indictments, that if an approver 
be vanquiſhed in battel joined on his appeal, he ſhall be 
hanged, and the appellee diſcharged without being arraign- 
ed at the ſuit of the king. Alſo it hath been /e) ad- 
judocd, that upon ſuch a vanquiſhment, the appellee is in- 
titled to his damages againſt the appellant, as being legitim 
modo acquictatus, which ſeems (f) neceſſarily to imply that 
he is finally acquitted as well againſt the King as againſt the 


party. 


317 


od F. Cor. 
37 3* 


(3) S. P. C. 106, 


(c) Lib. 3. Co 
19 ſect. 8. 


4) Sum. 250, 
2. Hale 233, 


2320 

Vide fup. e. 

25. fect. 10. 

21, H. 6. 34« 

59S Gu 168, 

{e) F. Cor.. 
J. 

Su P. . 162. 

Sup. c. 23. 


ſect. 140. 


(/) S. P. C. 169. Sup. c. 23. ſection 14% 


As to the fourth particular, viz. Tow far it is neceſſary 
that the indictment or appeal in the record of acquittal bg 
tree from error and well commenced, | 


Sce.83. I take it to be ſettled (g) at this day, that (4) where- 
ever the indictment, or appeal, whereon a man is acquitted, 
js fo far erroncous (either for want of ſubſtance in ſetting 
out the crime, or of authority in the (i) judge before whom 
it was taken), that no good judgment could have been 
given upon it againſt the defendant, the acquittal can be no 
bar of a ſubſequent indictment or appeal, becauſe in judg- 
ment of law the defendant was never in danger of his life 
from the firſt ; for the law will preſume prima facie that 
the judges would not have given a judgment which would 
have bcen liable to have been reverſed. But if there be no 
error in the indictment or appeal, but (+) only in the pro- 
c-t5, it ſeems agreed, that the acquittal will be a good bar 


(2) 4. Coke 
45+ 47. 
SUMMAary 244g 
245. 

2. Hale 248. 
251. 

3. Inſt. 214. 
F. Corone 444. 
Sup. c. 23. 
ſect. 140. 
Crompton 112 
20. H. 7. 11, 


B. Corone 36. 


F. Corone 63. confirmed by Lord Hardwicke, 3. Peer Wms. 480. (+) But Staund- 


forde ſcems to be of opinion, that an acquittal on an erroneous appeal, is a good 
bar to an indictment till it be reverſed by error. S. P. C. 106. cited in ——— 112. 
Bur this ſeems repugnant to ail other baoks, and to what is ſaid by Staundforde him- 
leif in the very ſame page. Indeed in the ſecond edition of Hale's Pleas of the 
Crown, there is a note to the ſame effect with what is ſaid in Staundforde ; but this 
is manifeſtly miſprinted, and the word acquit put for attaint. /// Crompton 111, 
Zup. c. 9. ſect. 15, 16. 4. Coke 46. (4) T. Corone 444. 9. II. 5. 2. Ab. B. Ap» 
real 39. Corone 25. F. Corone 63. S. P. C. 106. 169. Crompton 112, 
4. Hale 248. | | | NE 
of 
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of a ſubſequent proſecution, notwithſtanding ſuch error; 


e. the beſt reaſon whereof ſeems to be this, that ſuch error 
(a, Sub. c 27. js (a) ſalved by the appearance. 


ſc. 107. 
(3) 20. H. 7. Seck. 9. It ſeems agreed, (5) that an acquittal on an 
21,72. appeal brought by one who had no right to bring it, as 


= H. 6.28, by any other woman (c) except the wife of the deceaſed, 
5 or by any other man (d) except the next heir, is no more 

Ab. B App. Fa 

4. a bar to an appeal by another appellant, or to an indictment, 

Crompron 112. than an acquittal on an inſufficient appeal or indictment 
S- P. C. 106. would have been. 


« Summary 245. 


2. Hale 249. (c.) Sup. c. 23. ſect. 36, 37, 38. (4) Sup. c. 23. ſ. 39, 40, 47, 42. 


As to the fifth particular, viz. Whether an acquittal 
in any court which has a juriſdiction be ſufficient for this 


purpoſe. 


(-) 3. Aſſize S:A. 10. Notwithſtanding the (e) opinion in the Book 
15. Aſſizes, that no acquittal in any other court can be an 
[j) 4-Coke bar to a proſecution in the court of king's bench, becauſe 
; 335. that is the higheſt court, I take it to be ſettled (J) at this 
77. H. 4. 471. day, that an acquittal in any court whatſoever which has 
Ad. F. Monſ. a juriſdiction of the cauſe, is as good a bar of any ſubſequent 
de Fairs 728. proſecution for the ſame crime as an acquittal in the higheſt 
_ N court. And therefore it hath been adjudged (g), that an 
aa4cgcquittal of murder at a grand ſeſſion in Malis, may be 
41. Aſſize 9. pleaded to an indictment for the ſame murder in Eugland. 
Ab- B. Cor. For the (V) rule is, that a man's life ſhall not be brought 


Eo. into danger for the fame offence more than once. 
rompton?lz. 


F. Corone 220. (2) 1. Lev. 118. 1. Siderfin 179. (65) Sup- c. 25. ſ. 47, 42. 


As to the ſixth particular, viz. How far an acquittal of 
a perſen as principal will bar a ſubſequent proſecution 
againſt him as acceſſary; and 2 converſe, how far an acquittal 
of a man as acceſſary will bar a proſecution againſt him as 


principal. 
(/ Kely. 25, 
oo wa Se. 11. Tt ſeems to be fi) ſettled at this ( day, that 
Say ner an acquittal of a man as principal is no bar of a ſubſequent 


Summary: 44. proſecution againſt him as acreſ/ary after the fot, becauſe 


. Hale 244. ſuch acquittal clears him only ot the charge of having com- 


S. T. C. 106. mitted the fact; which being a crime entirely difieient from 
rig go that of receiving him that hath committed it, there ſcems 
„ Are ho. no more reaſon that the acquittal of it thouid bar a pro- 
Ab. F. Cos, ſecution for the receipt, than if they were offences that bor 


290, no manner of relation to one another. 
B. Corone 8 
106. Lamb. b. 2. c. 7. (4) Con. F. Cor. 282, 


But 


— we 


— 
8 
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But it is (a) holden in many books of good authority (one (a) 8. P. C. 
trary to what is admitted ) to have been the ancient law), 2,805. 
that the acquittal of a man as principal is a good har of a 25. 
ſubſequent praſecution againft him as acceſſary before; for Lamb. b. 2. 
it is (aid, that ſuch an acceſſary is in ſome meaſure (c) guilty c. 7. 

of the fact, and therefore that an acquittal which clears a Summary 224+ 
man from being guilty of the fact, doth by conſequence 41 * 


clear him from being ſuch an acceſſary. 2. Hale 244. 

Crompton 42. 
112. But the principal authority in the old book is 2. E. 3.20. Ab. F. Corune 150. 
which ſeems inconſiſtent with itſelf ; for the words are for an example, that a man may 
in ſuch caſe be +wice put to anſwer, We award that you go quit. And F. Corone 282. 
is contradicted by all other books; for it ſays, that a man acquitted as principal, can. 
not beſ 1 uch as arraigned as an acceſſary after. And 27 Atze 10. Ab. B. Co- 
rone 195. and F. Corone 200. extend only to the cafe of an acceſſary after. And 
8. HI. 5. 6. Ad. F. Corone 463. expreſsly goes upon the ſuppoſition, that a man _ 
be found guilty as principal, upon evidence which only proves him acceſſary. (4) 8. 
P. C. 105. F. Corone 424. 2. Hale 244. (c) Vide ſup. o. 29. ſect. 13, 14. 1. Hale 
626. 2. Hale 244. Kclynge 25, 26. 


And this ſeems reaſonable upon the ſuppoſition that a man 
may be found guilty of an indictment againſt him as prin- 
cipal, upon evidence which only proves him to have been 
an acceſſary before. But if a man cannot be found guilty 
of ſuch an indiftment upon ſuch evidence, as it is ſtrongly 
(4) holden that he cannot, it may with great reaſon be (4) Sum. 266. 
faid, that the acquittal of him as principal no way acquits Keilway 07. 
him as acceſſary before; for if ſo, he might fave himſelf Daliſon 14. 
by a mere lip in the indictment, and bar all other proſe , v1 
cutions bv an acquittal on a trial, which in truth never A 

- g _— "tx" 1. 1. 8, 9, 10. 

brought him into (e) danger of his life. And it is upon (75 Keilway 
this ſuppoſition, as 1 ſuppoſe, that it is holden in ſome 197. 
F) books, contrary to thoſe above cited, that one who N 4. 
has been acquitted as principal may be tried again as ac- 3 * 
ceſſary before, as well as after. Foſter 362. 


Mr. Juſtice Foſter contends with ſome warmth for the opinion of our author, 
that the acquittal of a principal js ng bar to a ſubſequent proſecution _ him as 
an acceſſary Before the fat in the ſame offence. 3. Dilcourſe 362. 
beuary 1668, Samuel Atkins was tried on two ſeveral indictments ; firſt, as prin. 
eipal, net as acceſſary in the murder of Sir Edmondbury Godfrey, 2. State 


Trials 798. 


SN. 12. But it ſeems (g) agreed, that an 3 of a (2) Cromp. 
man as acceſſary before, or after, is no bar to a ſubſequent 3 
proſecution againſt him as principal, 5 : 


186. 
1. Hale 622. 625. 2. Hale 46 


Sec. 13. Alſo jt hath been holden, that an acquittal 1. Hale 6:4, 


&f mat as acceſſary to one principal, will not any Feſter 361, 
No | [rom 


nd in Fe. 
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from being arraigned afterwards as acceſſary to enother in 


the ſame fact. But for this I ſhall refer to Chapter 29. 
jection 46. 


As to the ſeventh particular, »/z. How far the law is 
altercd in theſe reſpects as to au indictment by 3. Hen, 7. 


(a) Sup. c. 25. Sc, 14. It ſeems agreed, (a) that by the common law 
1.15. an acquittal on an indictment might be pleaded in bar of 
bs H. an, an appeal of dcath, in the ſame manner as an acquittal 
Ab. B. App. Of any other felony might be pleaded in bar of a fubſe- 
3 quent proſecution; and therefore in favour of appeals 2 
43- E. 3.25. general practice was introduced, (4) not to try any perfon 
Ab. E. App; on an indictment of death till after the year and day had 
oy been paſſed, by which time it oſten happened that all was 


Summary 244 8 l lap 6 
245. : forgotten. For reformation thereof it is enacted, ** Ihat 


 Summary244, 


47+ FE. Io 16. 4 
Ab. F. Coro- ec 


ne 104. cc 
B. Appeal 33- ,, 
35. 102. 

2. Leonard 
161. 40 


But this is ec 
maden quære, ,, 
17. Alhze 1, 
() Vide ſup.“ 
b. 486. fett. 15, 
Crompton 111. 4 
Kelynge 95, «© 
96, 97+ 93. 66 
2. Leon. 161. 

40 
24 5+ ; 
8. F. C. 107. Bt 
B. Ap cal 9 (c 
32. Allize 8. 
Ab. B. Ap⸗- 
pcal 119. 45. 
5c 60 
Ab. Er. Ap- (e 
peal 12. 
11. II. 4.94. 
Ab. B. Ap- *+ 


peal 361. cc 
41. Ailize 14. ge 
peal 27. 

(c) Vide ſu- EN 
pra c. 33. 0 
1 121. cc 


F. N. B, 2 51. 
Crompton . 


if any man be ſlain or murdercd, and thereof the ſlayers, 
murderers, abettors, maintainers and comforters of the 
ame, be indicted, that the ſanie flayers and murderers, 
and all other acceſſaries of the fame, be arraigned and de- 
termined of the ſame fclony and murder at any time 
at the king's ſuit, within the year atter the ſame felony 
and murder done, and not tarry the year and day for any 
appcal to be taken for the {ame felony or murder. And 
it it happened any perſon named as principal or ac- 
ceſſary to be acquitted of any ſuch murcer at the king's 
ſuit within the ycar and day, that then the fame juſtices 
afore whom he is :cquitted, ſhall not ſuffer him to go 
at large, but (c) either to remit him again to the pri— 
ſon, or elſe to let him to bail after their diſcretion till 


* that year and day be paſſed. And if it fortune the ſame 


ſelons or murderers, and acceſſaries fo arraigned, or any 
of them to be acquit, or the principal of the ſaid fe- 
lony, or any of them to be attainted, the wife or next 
heir to him fo flain, as ſhall require, may take and 
have their appeal of the ſame death and murder, with- 
in the year and day after the fame felony and murder 
done, againft the ſaid perſons ſo arraigned and acquit, 
and all other their acceſlaries, or againſt the acceſſaries 
of the ſaid principal, or any of them fo attainted, or 
againſt te ſaid principal fo attainted, if they be on 
live, and the benefit of his clergy thereof before not 
had; and that the appellant ſhall have ſuch and like 
advantage, as if the ſaid acquittal or attainder had not 
been, the {aid acquittal or attainder notwithitanding. ()“. 


it!. “ Nurder' 2. 


(4) Wide S. P. C. 187. and RAal'e Stalute- tit! 
Seed, 
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Sec. 15. It ſeems (a) agreed, that this ſtatute ſhall not (a) Sum. 244. 
be conſtrued to extend to any other appeal but that of death, 8 . 250. 
nor to any other acquittal but upon an indictment; from . 
whence it follows, that an acquittal on an indictment, or 
appeal, for any other (“%) felony except death, may ſtill (3) Sum. 244. 
be pleaded in bar of an appeal for the fame crime, and that S. P. C. 107. 
an acquittal on an appeal of death (c) may ſtill be pleaded (c dum. 244. 
in bar of an indictment, in the ſame manner as by the com- 2 


mon law. 


Sect. 16. How far a perſon found guilty of manſlavghter, 
or of homicide ſe defendendo, on an indictment of murder, 
js liable to be tried again upon an appeal by force of this 
ſtatute, ſhall be conſidered in the next chapter. 


Vor. IV. * HA P- 


— — — — CF ens — — 
1 1 — 


CHAPTER THE THIRTY-SIXTH. 


Or AUTREFOITS ATTAINT. 


II ſeems to be generally agreed, (a) that wherever a man ( e 
is attainted of felony, either by judgment upon a verdict, 2e 215 
or by (5) outlawry, or abjuration, whether upon an in- 5, P. C. 105. 
dictment or appeal, he may plead ſuch attainder to any 12 Coke 100. 

ſubſequent indictment or appeal, for the ſame or any other 6. oke 13. 
felony. 3. Inſt. 213, 

214. ; 
Supra c. 23. ſet. 38. (5) Yet this is made a guære, 28. E. 3. 90. but no notice is 
taken of the ure in the abridgment of the caſe in F. Corone 136. Vide 18. H. 8. 2, 
12. Coke 100. 


And two reaſons are given for ſuch plea to a ſecond pro- 
ſecution for the ſame telony. 

FiRsT, (c) becauſe the life of the defendant was in danger (c) 9. H. 3. 
by the firſt; and it is againſt a maxim of law to bring a 19. 
man into ſuch danger more than once for one and the fame Ab. B. App. 
offence me 
l | B. Corone 11, 

SECONDLY, (4) becauſe, generally, the proceeding in ſuch /d} S. P. c. 
ſecond proſecution cannot be to any purpoſe, becauſe the 107. 
party is dead in law by the firſt attainder, and hath for- Summary247, 
feited all that he-can forfeit, and therefore it is faid, that it 3+ Coke 100, 
g # a - þ Co Mit £16, 
is equally abſurd to attaint him a (e) ſecond time, as to Crompton 
attempt to kill one who is already dead. And that is the 113. 
only ( f) rcaſon I find any where given for the plea of (e) B. Ap- 


autreſoits attaint of one felony to a proſecution for another. pen! 9: 4 

44 . 3. . 
Ab. F. Corone 9s. 6. H. 4. 6. Ab. F. Corone 217. B. Appeal 10. Popham 107, 
7. H. 4. 31. F. Eſcheat 14. B. Corone 11. F. Corone 81. 95. Contra, 4 E. 4. 11, 
F. Corone 29, Sce the chapter of Judgment. (/) Sce the books cited to the pre- 
cedent letter. 


But where both of theſe reaſons fail in the firſt caſe, and 
the latter of them in the ſecond, and allo in ſome other 


caſes, for ſpecial reaſons; the plea of autref7:is attaint ſeems 
to be of little effect. 


As in the following inftances : 


Se. 2.  FiksT, Where the firſt attainder is reverſed 
for error, after which it can neither be pleaded to a proſe- 
cution for the ſame or any other felony ; becauſe by ſuch 

* reverſal 
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(% S. P. C. reverſal the attainder is of no (a) more force than if it had 
_— 100. never been: and if an acquittal on an erroneous indictment 
Summary249. Or appeal will not bar a fubſequent proſecution, ſurely 
4. Coke 45. 4 fortiori an attainder reveried will not do it. But it is 

agreed to be a good har while it ſtands unteverſed, becauſe 


it is not void but voidable only. 


Seck. 3. SECONDLY, Where the attainder was at the ſuit 

02 B. Cor. of the king and %) pardoned, and after the party is proſe— 

cuted upon an appeal. For it is an allowed maxim, that 

28. E. 3. go. „e king cannat har the fruit of the fue 2 and if he Cannot 

3 C, bar an appeal by pardoning the oftender before it appcar 

S. P C. 107. whether he be guilty or innocent, there cannot but be much 

3. Inſt. 3. lefs reaſon that he ſhould bar it after the guilt appears by 
Crompton a judgment upon record. 


113. 
6. H. 4. 6. Ab. F. Cor. 227. B. Appeal 10. Con. 12. Coke 100. 


Seit. 4. Tuirpry, Where a perſon attainted of felony 

is afterwards indicted of high treaſon, whether before or 

(% 1. H. C. 5. after his (c) attainder. For the judgment of death in high 
A, B. Tre. treaſon is not only different from that in tclony, but the 
5 forfeiture is alſo more general (extending to land in tail as 
F. Corone 2. Well as to land in fee-fimple, ſince (4) the ſtatutes of 26. 
3 Inſt. 213. Hen. 8. c. 13. and 33. Hen. 8. c. 20.). But if the felony 
Topham 107. were firſt committed, it ſeems (e) agtecd, that the title of 
Ow elcheat to the felon” s lands in fee-fimple, veſted in the lords 
>. Hale »:2, of whom they are holden from the tune of the felony, ſhall 
and the ob- not be deveſled by the {ſubſequent attainder for the treaſon, 


ſervation to ag it would be if the treaſon had been firſt committed, 

the contrary 

in 2. Inſt. 590. and S.P. C. 107. Cromp. 113. on the above cited Year-Bock of H. 6. ;. 
to the plain purport of it ſeems rep! ant. (4) Co. Litt. 372. 392. See the chapter 
of Forfeiture. (r) 3. Inſt. 213, S. P. C. 137. . 


Sea. 5. FourTHLY, Where an appellee of larceny hath 

a ſecond appeal brought againſt him, hanging the firſt, and 

afterwards 1s attainted in the firſt. — In which caſe, ac- 

(V Sup. c.23- cording to ſome (/) opinions, the court may, in order to 
leck. 53.avd intitle the ſecond appellant to a reſtitution, in quire by an 
2 "ae; inqueſt of office, and according to others (g) by an inqueſt 
F. Crone taken at the miſe of the parties, whether ſuch appellce te 


79. guilty of the larceny, or not. 

H. 4. 

Ab. F. 5 85 „ Appe: al et. Vide 44. E. 3. 44. Ab. B. Appeal 11. F. Corone 93. 
(2) 4. E. 4. 11. 8. P. C. 66. Summary 212. 248. B. Appeal 93. F. Corone 20. 
6.1 "I. 4. 4. Ab. B. Cor. 147. { | 


yy Ne 


; 


And the law ſeems to be the ſame in relation to an in- 

(b) Sup. c. 23. dig ment of (%) larceny ſince the ſtatute of 21. Hen. 8. c. 11+ 

1 which intitles the proſecutor to a reſtitution of his goods, 

SIAN upon the offender's being found guilty, &c. in the fam? 
manner as upon an appeal, 


Ailſa 
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Alſo it hath been (a) adjudged, that a perſon attainted (a) 3. Inft. 
is as liable to an{wer a perſonal action, as if he had not EI 
been attainted. For otherwiſe his attainder would give him Con. C. Eliz. 
a privilege and protection, which the law is far from in- 213. 
tending in allowing the pla of ate attaint to a ſecond 
proſecution for a new crime, which is cliefly grounded on 
this reaſon. that the law will not ſuffer an abfurd and vain 
thing in attainting one who is attainted already. 


Sc. 6. FirFTuHLY, Where a perſon attainted of one 
felony is afterwards proſecuted as a principal in another, 
and others are alſo proſecuted together with him as his 
acceſſaries. In which cale it is ſaid, ( that for the henefit (% Popham 
of public juſtice he is compeilzbl- to plead, &c. to the 107. 
ſecond proſecution in the fame manner as if he had not been 
attainted, becauſe otherwiſe the accetiaries to ſuch fecond 
felonies could not (e be brought to their trials for want of (c) Sup. c.29. 


a conviction of their principal. from ſect. 36. 
to ſect. 45. 


Seck. 7. It ſcems (4) clear, that a judgment againſt a (4) Sup. £34. 


man on an indictment or action oi treipals, is no bar to an tet. z. 
indictment or appeal of larceny for the ſame taking, becauſe 7. H. 4. 35. 
treſpaſs and larceny are offences of a different nature, and F. Cor. 82. 
the judgment for the one entirely ditfers from that for the 


other.. 


Alſo I take it to be in a great meaſure /e] agreed, that the (-) ;.Infi. 213. 
judgment of peine forts ct dure in one felony is no bar to a Crompton 
profecution for another, becaufe ſuch judgment neither Der : 
corrupts the blood, nor forteits the lands, as an attainder er 308. 
doth. But it ſeems queſtionable, whether it may not bar a 
ſecond proſecution for the tame felony, becauſe tlie life of 
the party was brought into danger by the firſt. 


Sf, 8. It is (/) ſaid, that autrefoits attaint or convict {f) S. P. C. 
was no plea for one who had broken the priſon of the or- 31, 32. 
dinary. — Eut for this I mall reter to the books cited Chap- 
ter the thirty-thurd (g). | (J) Set. 9, 10. 


ect. . It is certain, that an attainder on an indictment 
of death is no bar to an appeal, by reaton of 3. Hen. 7. c. 1. 
ſet forth more at large in the precedent chapter, which gives 
an appeal againit perſons attainted of death, the benefit of 
clergy thereof being not had, as it is certain that it cannot 
at this day. But it feems (5) agreed, that in all other caſes (5) Sum. 247, 
the plea of autrefoits attaint is ſtill of the fame force as it was 2. Hale 250, 
by the common law. aa 
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CHAPTER THE THIRTY-SIXTiH 


CONTINUED. 


M4 o F 


AUTREFOITS CONVICT. 


THE PLEA or AuTREForTs Convicr ſeems chiefly to 
depend on this reaſon, (2) That the party ouglit (6) (a) Sup. et. 


not to be brought twice into danger of his life for the ſame 5% 4. Coke 


397 40- 47 


crime. 
2. Leonard 83. 


Se. 10. Upon which ground it ſeems (c) agreed, that (5) 4. Coke 
a conviction on an appcal or indictment of burglary, or 39, 40. 
other felony, may be pleaded to an indictment or appeal 2. Leonard 83. 
for the ſame ſelony; and that a conviction of manſlaughter Crompton 
in an appeal of death may be pleaded in bar of a ſubſequent Kd. 
3 f 3 elynge 94. 
indictment or appeal of the fame death; and that the rea- 98. 
fon why ſuch a conviction on an indictment of death can- 4. Coke 46. 
not be pleaded to an appeal as well as to an indictment og, 
(unleſs the perſon ſo convicted be admitted to his clergy, C 47. 
or at leaſt have prayed it), (4 depends entirely on 3. Hen. 7. ty 3. Ad 
c. 1. which expreſsly giving an appeal againſt a perſon 68. | 
attainted on an indictment of death, who hath not had 4. Coke 46. 
his clergy, cannot but be thought to give it as well againſt 3- Modern 
a perſon convicted, fince gvery attainder includes a con- 155. 

92 a : Intra ſect. 17 
viction and more; and it is wholly owing to the default 
of the Court, which ſhall not prejudice any one, that a 
perſon convicted is not attainted (-). But I do not find ( S. P. c. 
any authority that a convitt.on of one felony may be 180. 
pleaded in bar of another ; on the contrary, it is plain, that Sum.247,248. 
it was anciently the uſual (/) practice, where a clerk was Cempten 113, 
—_— , 2 a (J) F. Corone 
indicled of ſeveral felonies, and tried and convicted of one r 
of them, and demanded by the ordinary, not to deliver him S. P. C. 108. 
upon ſuch demand, but to detain him in priſon till he Sup. c. 33. 
bad been arraigned of all the felonies whereof he ſtood in- gk 117. 
dicted. Alſo it ſeems () agreed, that even after the ſtatute 5 
of 25. Edw. 3. C. 5. de Acre, a clerk convict of one felony S. P. C. io. 
might immediately, while he ſtood at the bar, be arraigned Dyer 215. 


of any other. 


þ i * Sec. 
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(a) Dyer 214, Sec. 11. But it ſeems to he admitted (a) as a general 
33 TS rule, that after a clerk convict was once delivered to the 
dT ordinary, he could not afterwards be impcached either for 
117to 121, the fame, or any other felony committed before ſuch deli- 
18. H.8. 2. very to the ordinary, whether 1t were within the benefit of 
3. Inſt. 131. clergy or not: and though this be ſo far remedied (5% by 


Kely. 93. 103. MY o T1: a 4p 
Cromp. 113. 8. E.11z. c. 4. and 18. Eliz. c. 7. that a perſon admitted to 


ſtatutes more benefit of clergy ; yet, as | take it, the law generally ſtill 
continues as it was, as to the felony whereot the party. who 
is admitted to his clergy is convicted, and alſo as to other 
felonies within the benefit of clergy committed before ſuch 
adwittance, whereof it ſeems agreed, that regularly one ad- 
mitted to his clergy thall not be afterwards arraigned, 


ſ. 121 to 130. 


Sc, 12. It ſeems to have been long ſettled, that not 
(-) 4. Coke 40. only he who hath been admitted (c) to his clergy on a con- 
Wetherel's viction of manſlaughter, upon an indictment of murder, 
CENT $6: but alfo that he who, being called to judgment on ſuch con- 
OY viction, hath (4) praycd his clergy, but hath not been ac- 
C. Jac, 282. tually admitted to it, may bar any ſubſequent appeal for the 
Yelver. 204, ſame death, as he might by the common law. And fo to 
pc; _—— objection from. the ſeeming abturdity, that if the law be 
3 8 ſo, he that hath his clergy on a conviction of manflaughter 
Cited to the will be in a better caſe than it he had been wholly acquitted, 
next letter. it may be anſwered, that this doth not depend on any rea— 
(4) 2. Leon. loning from the nature of the thing, but trom tlie ſtatute 
. of 3. Hen. 7. c. I. which expreisly takes away the piea of 
4. Coke 45,48. autreſort; acquit in this caſe, but by ſuffering even perſons 
Kely. 93, &c. attainted on an indidment of death who have been ad- 
3- Inſtitute mitted to their clergy to plcad ſuch admiſſion in bar of an 
161. appeal, plainly ſeems to have intended to leave the benefit 


Coke Ent. 35. . . 
caikeld Fl, ot clergy as it ſtood before. 


2. Hale 250. 390. This is left doubtful 2. Roll 478. 


(+) Salkeld 63. Seck. 13. Alſo it hath been adjudged, (e) that it is not 
6 Ea material whether the appeal, in bar whereot tuch conviction 
<a ee 85 and clergy are pleaded, were depending at the time of uch 
But the con Convichon, or not; fince the judges {/ ) may, if they think 
trary ſeems to fit in their diſcretion, proceed on an indi ment of death, 
be holden in notwituſtanding an appeal thereof be depending; and there- 
N e. fore as on the one ſide the party is liable to be hanged, if 
(19 1 5 found guilty of murder on a verdict againſt him on ſuch an 
and the notes indictment, pending an appeal, cannot but be equitabic, that 
toc 35-1.14. on the other fide he ſhould have the full benefit ot the ver- 
Kely. 9% 95 dict, if found in his favour, 

96,97 38. | 


5 ect 1 
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Sec. 14. But there have been many (a) opinions, that (4) 1. Sid. 
unleſs the Court call a man to judgment, on a conviction of Cn. 0 
manſlaughter, on an indictment of murder, he cannot de- Kelerge 106, 
mand the privilege of his clergy, and conſequently cannot Vide Dyer 
plead ſuch conviction and clergy thereon had or prayed in 214 215. 296. 
bar of an appeal. 


And accordingly it was ſolemnly reſolved (5) by all the 4% 3. Modern 
judges, except one, In the latter end of the reign of king . 158, 
Janes the ſecond, that the Court might delay the calling a $0: 26% 
convict to judgment, to hinder him from praying bis clergy 
(eſpecially if an appeal be depending), in order to make him 
liable to an appeal But the contrary feems (e) to. be fully C) Skin. 670, 
ſettled in the caſe of 4rm/trong v. Liſſe, wherein it was ad- 971 
judged upon great deliberation, that a conviction of man- ag 3945 
ſlaughter, on an indictment of murder, and the (4) prayer . 3 
of clergy thereupon, may be pleaded in bar of an appeal of 103, 104, 185. 
the ſame death, whether ſuch prayer were made upon tae 197. 
party being called to judgment, or not. For it ſeems to be % Bat 
() admitted, even by thoſe of the contrary opinion, that tr in , 
the delay of the Court in not admitting a man to his clergy cafe tue party 
who prays it when called to judgment, thall no way prejudice was actually 
him, but that he may bar an appeal by pleading a conviction admitted to 
and prayer of clergy as much as if he had bcen actually ad- e N 25 
mitted to it. And why ſhould it be more reaſonable that bench. 
the delay of the Court in not calling a man to judgment, (e) Vide ſup. 
ſhall put it in the power of the Court to make ſo high a pri- teck, 12. 
vilege in favour of life wholly precarious and diſcretionary? ** e 68. 

G i - 4. Coke 45, 
To which may be added, that a demand of clergy by a con- 46. 
vict before he is called to judgment, ſeems in ſtrictneſs to Kelynge 105. 
be as legal as a demand after a call to judgment; ſince when- Salkeld 63. 
ever a perſon appears to have a right to his clergy, as he 
ſeems plainly to do when his crime is found to be ſuch as is 
within the benefit of it, it ſeems a neceſſi ry conſequence that 
he has a right to pray it. And it ſeems (/) agreed, that by (% Sup. e. 33. 
the ancient c mon law, clergy might be demanded upon ft. 110, 111. 
the priſoner's firſt arraignment. And though afterwards 
for tpecial reatons, the judges made it a rule not to admit 
any one to it till after he had pleaded ; yet I find it no where 
holden in the od hooks, that a man could not legally de- 
mand it till called to judgment. Neither doth the {4} 0pt- 74) . Salk. 63. 
nion to the contrary, in the report of the caie ot Aang Kyuge 105. 
v. Lite, gr. unded upon the authoriry of (4) Searl's Caſe, (b) Hob. 289. 
ſcein to be at all made out by that cale (+), 


(+) See the caſe of the Widow Smith v. Taylor, Trinity Term, 11. Geo. 3. B. R. 
upon an appcat for tre murder of her nuſband, u here te deciſion in the caſe of Arme 
firong v. Like is confirmed as good law, and tic reafuuug of Mr, Serjcant Hawkins 
upon this ſubject approved of by Lord Manzheid, 5. Burr, 2301, 


Set. 
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Sea. 15. But it ſeems clearly ſettled, that whenever the 
record on which a man is convicted of manſlaughter, and 
admitted to his clergy, on an indictment or appeal of mur- 

(2) 4. Coke der, is erroneous, either in reſpe& of in{uthciency (a) in 

3 - 47: , the indictment or appeal, or for a (5) miſ-trial, &c. fo that 

02) 5 Coke his life was not in danger at the trial, &c. he cannot plead 

3 ſuch conviction and clergy thereon had in bar of a ſecond 
indictment or appeal. 


(c) 3. Inſt. Sec. 16. It hath been adjudged, (e) that the concluſion 

131. of a plea of autrefoits convict of manflaughter, and clergy 

| thereon, &c. may bc either, “petit judicium /i predi?” A. B. 

* iterum ae eadem moi te, de qua ſemel convittus g, reſpondere 

(4) Coke's © compell: dabeat; or thus, (4) petit judicium ſi pra lict 

Ent. 55. «© A. B. appeilum ſuuni prede” verſus cum de morte predict” 
3: Init. 131. 4 habere ſeu mamutenere debeat. 


(e) Cromp. ect. 17. It is ſaid (e) to have been adjudged in Eo croft't 
111. caſe, that a verdict finding a man guilty of homicide /e de- ˖ 
fendends on an indictment of murder, may be pleaded to an 
appeal of the fame death; but this was certainly not the : 
(F) Co. Ent. very point (J) in queſtion in that caſe; neither do I find 
55. it expreſsly taken notice of in any report of it. 
4. Coke 45,46. 
1 However, ſince it ſeems clear, that ſuch a conviction 
z. kalnute Would be a good bar of an appeal at the common (g) law, 
| 131. and ſince it is not within the letter of 3. Hen. 7. c. 1. which 
| 1. Arder. 68. mentions only perſons acquitted or attainted, it ſhall not be 
| Dab. . no. eafily conſtrued to he within the meaning of it, (+; being in 
| „ 154. this reſpect a penal ſtatute, and derogatory from a maxim 
bol the common law in favour of life. 
| | : 
(. And.68, And though it be in a great meaſure (i) agreed, that the 
4: Coke 46. ſlatute in giving an appeal againtt a perſon attainted of mur- 
| Sup. 1-39 der doth by necefiary conſequence give it as well againſt one , 
| convict of murder, becauſe every perſon atia nted is convict e 
= and more; and it an appeal ſhould not lie againſt a perſon e 
| Convicted until he were attainted, it would be wholly in the 0 
power of the Court, by delaying to give judgment on a per- ; 
| Jon convicted, to bar an appeal; yet tince theſe reaſons 1 
hold not in the caſe of one convict of homicide Je arferdends 
| onlv, 1t may well be argued, that a conviction thereof may 
' Ly * _ 5 0 
| {till >: a good bar of an appeal, 
£ 
6 
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CHAP- 


CHAPTER THE THIRTY-SEVENTH. 


EFORE I proceed to conſider in what manner A PARDON 

is to be taken advantage of, it may not be improper 

to premiſe ſome things concerning the nature of pardon in 
general, 


As, 
1. By whom a pardon is grantable. 
2. Where it is grantable of right. 


3. What is the nature of a Pardon of Grace, 


As to THE FIRST POINT, viz, By whom a pardon is 
grantable. 


Sect. 1. It ſeems, that anciently the right of pardoning 
offences within certain diſtricts was claimed by the lords 
marchers and others, who had Jura regalia, by ancient 


grants (a) from the crown, or by preicription. But it is (a) see the 
enacted by 27. Hen. 8. c. 24. ſect. 1. That no perſon ſtatute of 27. 


« or perions, of what eftate or dlegiee ſoever they be, jhall H. 8. c. 24. 
« have power to pardon or remit any treaſons or felonies Coke — 
& whatſo-ver, nor any acceifarics to the ſame, nor an) 88 
„ oullaiwrics for ſuch offences, whether committed in 1 6 

„ng lan or Mues, or the m:21ches of the ame but S. P. C. 104. 
& that the king ſhall have the whole ard ſole power and 3˙ Inſt. 233. 
e authority tiicreo® united and knit to the imperial * 
crown of this realm, as of good right ang equity 1T ap- 

6 pertaineth.“ | ; 
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As to THE SECOND POINT, viz. Where a pardon is 
(1) Vide the grantable of right (f), I thall endeavour to ſhew where it is 


: * 
caſe of Mar- to be ſo granted. 
garet Carolina 


Rudd, : | 4 Es 
. 331. I. To perſons found guilty of excuſable homicide. 


2. To robbers, clippers, burglars, &c. who ſhall diſcover 
two or more guilty of robbery, &c. 


3- To an approver who hath convicted an appellee. 


AnD- FIRST, as to perſons found guilty of excuſable 
homicide. 


Set. 2. It is enacted by the ſtatute of Glouceſter, c. 9. 

„hat in cafe it be found by the country, that a perſon 

„tried for the death of a man, did it in his deſence or by 

(a) For the misfortune, then by the report (a) of the juitices to 
form of a cer- ** the king, the king ſhall take bim to his grace, if it 
tiorari in ſuch « pleaſe him!” By Which, at firſt ſight, it ſcems to be 
caſe, and a implied, that it is left to the diſcretion of the king, whe- 
pardon there. wal 
on, ſ:e Reg. ther he will grant a pardon in ſuch a caſe or not. And 
190. agreeavly hereto it is faid in four ſeveral notes (5) in Fitz- 
Th F. Corone ber bert's Abridement of caſes in the time of Edward the third, 
= 286, 287. that a perſon tound guilty of homicide % defendends is to be 
7 F. Co. remitted to priſon in order to attend the king's grace: 
05. and 44. and yet in two other notes of (e caſes in the very fame 
V. 44. year, it is ſaid, that in ſuch a caſe, it the priſoner cauſe the 
Ab. F. Cor. record to come into the chancery, the chancellor will make 
8 3 him a charter of pardon, without ſpeaking to the king; and 
Nu. Th Forf, this ſeems to be (4) ſettled at this day, and agreeable to the 
9. are to the ancient (e) common law, which ſhall not without expreſs 
ſame purpote. words be reſtrained by a ftatute which ſeems to he made 
(c) F. Corone jn afimance of it. And therefore thele words in the 
(5 . P. C. ſtatute, „if it ſhall pleaſe the King,“ thall be taken as 


15, 16, ſpoken only out of reverence to him, and not as intended 
2 Inſt. 316, to make the right of the ſubject to ſuch a pardon pre- 
317. carious. And the caſes above cited, which ſeem to be 
ps Meg contrary, may be reconciled with the others, by intend- 
5 ing them to mean only the grant of the king's pardon to 


B. Ch. de a perſon repreſented to him as guilty of homicide /e de- 
Pard 63. feudendo only, without any certificate of the verdict upon 
8 3 record. For none of thoſe cafes make any mention of ſuch 
15 12 > certificate, as the others do; and it there be no ſuch cer- 
Bract. |. 3. tiſicate, it ſeems plain that the grant of a pardon is a mere 


c. 17. matter of favour. 
B. 1. e. 29. 
ſc. 19. to the end of the chapter. 


However 


I», pod”, 


8 
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However it ſeems to have been always (a) agreed, that (4) See the 
the forfeiture of goods by ſuch homicide may be ſaved by om cited to 
a pardon (which in this particular cafe ſeems to purge the — 1 
offence ab initio). And it hath been (g) adjudged, that ſection, and 
ſuch a pardon is as neceſſary for one who 1s indicted only 4. H. 7. 2. 
of homicide ſe defendendo and confeſſes it, as for one who Ab. F. Cor. 
is found guilty of homicide e defendenas on an indictment e e 
of murder. And if he were found guilty of having fled 138. or 139. 
(e), &c. I queſtion whether the pardon will fave the for- B. Forfeit 31. 
feiture of the goods by reaſon of the flight; for that is H. 4- 15. 


rg not on the homicide, but on the contempt of the 1 F. Cor. 


aw in not ſtanding to its judgment. B. Forfeit 9. 
() Keilway 33. 4. H. 7. 2. Ab. F. Cor. 61. (c) Vide F. Cor. 286, 287. and infra, 
in the chapter of Falſifying Attainders. 


SECONDLY, As to robbers, clippers and coiners, and A pardon cf- 
burglars, &c. who thall diſcover two or more guilty of fered to ro- 


robbery, &c. | _ 


Sef. 3. It is enacted by 4. and 5. Will. and Mary, c. 8. 
“ That if any perſon or perſons, being out of priſon, tha! 
commit any robbery, and afterwards diſcover two or 
„more, who then had, or afterwards ſhall commit any 
* robbery, ſo as two or more of the perſons diſcovered 
„ ſhall be convicted of ſuch robbery ; any ſuch diicoverer 
„ thall himſelf have, and is hereby entitled to the gracious 
„ pardon of their majeities, their heirs, and fucceſſors, for 
all robberies which he or they ſhall! have committed at 
* any time or times before ſuch diſcovery made, which 
© pardon ſhall be lizewile a good bar to any appeal brought 
« for any ſuch robbery.” 


Seer. 4. Alſo it is enacted by 6. and 7. Will. 3. c. 17. A pardon of- 
4 That if any perſon or perſons, being out of priſon. ſhall Fred to clip- 
© be guilty of clipping, coining, counterfeiting, waſhing, bers of the 
« filing, or otherwiſe diminiſhing the coin of this realm, . 
„ and afterwards diſcover two or more who then had, or 


,* afterwards ſhall commit 2ny of the aid crimes, ſo as two 


or more of the perſons diicovered ſhall be convicted of 
the ſame; any ſuch diſcoverer ſhall himſelf have, and is 
« hereby intitled to the gracious pardon of his majeſty, his 
„ heirs, and ſucceſſors, for all ſuch his crimes, which he 
« or they have committed at any time or times before ſuch 
* diſcovery made. | 


Sef. 5. Alſo it is enacted by 10. and 1t. Will. 3. c. 23. 
(which excludes (4) all perſons from their clergy who ſhall (d) Vide ſup, 
by night or day, in any ſhop, ware-houſe, coach-houſe, or ©: 33-1: 64, 55+ 
ſable, privately and feloniouſly ſteal any goods, wares, or 
mer - 
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merchandizes, being of the value of 58. or more, although 


ſuch ſhop, &c. be not actually broken open, and although 0 
no perſon be thercin, or ſhall aſſiſt, hire, or command any 1 
a perſon to commit ſuch offence), „That if any perſon or 
"Res &« perions ſhall commit any burglary, houſe-hreaking, or 
burglars, „ telony, in ſtealing of any horſe or horles, or any money, £ 
houſe-break- “ wares, or goods, from whom the benefit of clergy is by , 
ers, borſe- ec the ſaid act taken away, and being out of priſon, ſhall | 
ſtcalers, and a 7 , | 
thop-lifters, © diſcover two or more, who then had, or after ſhall com- a 
* mit any ſuch burglary, horſe- ſtealing, or felony, as afore- Y 
& ſaid, and ſhall be convicted thereof, or cauſe to be diſ- | 
* covered and apprehended two or more, who ſhall be t 
„ convicted as alorefaid ; every ſuch diſcoverer ſhall have, 2 
and is hereby intitled to his majeſty's moſt gracious par- t 


© don for the burglaries, houſe-breakings, horſe- ſtealings, 
or felonies as aforeſaid, which he or the or they ſhall 


| * have committed at any time or times before ſuch diſ- : 
I ( covery made; which pardon ſhall be likewiſe a good bar e 
1 i « to an appral for any ſuch burglary, &c.“ | l 
| ect. 6. And it is further enacted by 5. Anne, c. 31. 5 
fect. 4. That every perſon who {hall be guilty of burglary, d 
« or of the (a) felonious breaking and entering any houſe I; 
Vide cus in the day-time, and after thall diſcover two who ſhall 1 
leckt. s; tolecl. have committed ſuch burglary or felony, ſo as they 
dos. „ be convict, &c. ſhall have gol. &c. and be entitled to 
& a pardon of all burglaries and felonies, except mur- 2 
| der and treaſon; which pardon ſhail be a bar to an ap- ti 
6 peal, &c.“ 
A pardon of- f It is enacted by 8. Geo. x. c. 18. ſ. 7. That if any 
fered to * runner of foreign goods ſhall within two months after 
| tmuggiers. © his offence, and before his conviction, diſcover two or 
| | * more of his accomplices therein to the commiſſioners 
| By 25-Geo.3.,, © Ie Irie th" of 
c. £5. Accom- of the cuſtoms or exciſe in England or Scotland, ſo as 
| plices diſco- © they or two of them at leaſt be convicted of ſuch offence 
| vering an of- (as deſcribed in the act), the offender or offenders fo g 
fender m «diſcovering ſhali receive the ſum of forty pounds for 
| | Og every ſuch offender fo diſcovered and convicted, ſo as 
| OrDres, Kc. the value of the goods recovered by fuch diſcovery thall ge 
are entitled to exceed fifty pounds; and ſuch perſon ſo diſcovering ſhall 
a parden. be clearly acquitted and diſcharged of ſuch his or her 


&« offence.” And the like is enacted by 9. Geo. 2. c. 35. m 
upon the ſame ſubject. 8 


PfRSO&NS to whom the King has, by ſpecial proclamation in the Gazette, or other- 
wiſe, promiſed his pardon, ate alſo entitled to it of legal right, Cow PET 333. 


T deft. ſo 
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Se. 7. TriIRDLY, In what manner an approver who 
convicts the appellce is intitled to a pardon, This hath 
been ſhewn Chapter 24, ſection 27. : 


(1) Great inconvenience aroſe from the practice of approvement. A mode has 
therefore been adopted in analogy to that law. by which an accomplice may be entitled 
to a recommendation to the king's mercyp but not to a pardon as of legal right, which 
he may plead in bar, or avail himſelf of on his trial. It is where an accomplice, 
having made a full and fair confeilion of the whole truth, is in coalequence thereof 
admitted evidence for the crown, and that evidence is afterwards made uſe of to con- 
vift the other offenders. If he act fairly and openly, and diſcover the whole truth, 
though he is not entitled of right to a pardon, yet the uſage, the practice, and the 
lenity of the Court is to ſtop the proſecution againſt him; and he has an equitable 
title to a recommendation for the King's mercy.— It holds out a kind of hope, that 


. accomplices who behave fairly, and diſcloſe the whole truth, and bring others to juſ- 


tice, ſhould themſelves eſcape puniſhment and be pardoned. 


(2) But a juſtice of the peace cannot pardon the offender, and tell him he ſhall be 
a witneſs againſt others. He cannot ſclect whom he pleaſes ro pardon or proſecute, 
and the proſecutor has even a leſs pretence to ſele& than the juſtice of peace, Ho-w-- 
ever, although the juſtices deceive the accomplice under 2 promiſe, or aſſurance, or 
hope of parden from them, which in ſtrictneſs they had no right to make, yet if he 
make a full and fair diſcloſure, at the time of his examination, of all he knows, he 
will be intitled to a recommendation to mercy, and the king's bench will in this caſe 
bail him in order that he may apply for the king's pardon, Or the juſtices of gaol- 
delivery, on all the circumſtances relative to the priſoner's claim of indemnity being 
laid before them, will exercite their diſcretion in deterring the trial accordingly. 
Lord Mansfield, Cowper 331. | 


As to THF THIRD POINT, viz. What is the nature of Pardon of 
a pardon of grace. I ſhall conſider the following par- £*** 
ticulars : 


1. Where a pardon of grace is good in law. 
2. What is the effect of a pardon of grace. 
3. Whether it may be waived. ' 


As to THE FIRST POINT, v/z. Where ſuch a pardon is The ſeveral 


good in law; I ſhall conſider, points in 
which it is 


1. What 1s required to make a good pardon of felony in conſidered. 


general. 


2. What is particularly required in a pardon of treaſon, 
murder, or rape. 


3. How far the pardon of one man may diſcharge 
another. 


4. How far it is neceſſary that the pardon of ſeveral per- 
ſons for telony be ſeveral. 


F. Whe- 


| 
| 
| 
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5. Whether the king's grant of a protection, or of a 
place of truſt to a traitor or felon, carry with it an implied 
pardon of his crime. 


6. What is required to make a good pardon of offences 
not capital, 


7. Whether any offence can be pardoned before it is 
committed, | 


8. Whether there be any offence which cannot be par- 
doned after it is committed. 


9. How far a pardon may be of force againſt the private 
intereſt of the ſubject. 


10. Whether it may be conditional. 


11. Where a pardon is void in reſpect of a wrong recital, 


As to the firſt particular, ig. What is required to make 
a good pardon of felony in general. 


Sect. 8. It ſeems to be leid down as a general rule in 
many books, that wherever it may be reaſonably intended 
that the king, when he granted ſuch pardon, was not fully 

(a) $11.5. 29, (4) appriſed both of the heinoufnels of the crime, and alſo 
fb. B. Char, how tar the party ſtands convicted thereof upon record, tlie 
ya 3 pardon is void, as being gained by impoſition upon the 
Ab. B. pa. king. And this is very agreeable to the reaſon of the law, 
tents 15. which ſcems to have intruſted the king with this high pre- 
6. Coke 13. rogative, upon a ſpecial confidence that he will ſpare thoſe 
3-1uſt. 236. only whoſe cafe, could it have been foreſcen, the law itſelf 
may he preſumed willing to have excepted out of its general 
rules, which the wit of man cannot poſſibly make fo perfect 
(4)8.H.s, 28 to ſuit every particular caſe. And upon this ground it 
20. but note, hath been holden, (6) that if one be indicted by theſe words, 
that Brook in ** that he had ſlain a man for having ſucd him in the king's 
avridging this © court,” and the King make him a charter of all manner 
_ of. 3 of felonies; this charter ſhall not be allowed, becauſe it 
ter of Par. ſhall be intended that the king was not acquainted with the 
don 19. omits heinouſneſs of the crime, but deceived in his grant. Alſo 
the words, where one outlawed in an appeal ot felony prayed his clergy, 
e yr - which was counterpleaded on the account of bigamy, &c. 
=" king's and afterwards purchaſed a pardon, and ſued a ſcire facies 
court.“ againſt the appellant, Ec. it is (c) faid, that the pardon was 
{c) F. Char- not allowed, becauſe it made no mention of the bigamy. 


rer 16, 
S. P. C. 102. Crompton 115- from the authority of the Year-Book of 11. H. 4 17. 


|. 24. and 48. pl. 23. whereon the debate of this caſe it ſeems admitted, that the 
erg was not good becauſe it made no mention of the bigamy; and yet it is ſaid that 
upon the non-appearance of any one to maintain the appeal, the Pardon was after wards 
en Ergo ure. AIC 
| - 
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Alſo it ſeems agreed by all the (a) books, that if a man (4) 8. H. 6. 
be attainted of any felony, whether by abjuration, or out- 1 B. p 
lawry, or otherwiſe, and afterwards get a pardon which tegts 15. 25 
doth not expreſsly mention the attainder, the pardon will 9. Ed. 4. 28. 
not avail him, (6) becauſe it ſhall be intended that the king Ab. F. Char. 
ha4 not conuſance of the attainder, but was deceived in his 23- 
grant, which thall not grieve him when he has true notice 3 5 
of the matter. | yy 3 


1. Aﬀize 4. 
Ab. F. Corone 155. Same point admitted, 36. H. 6. 25, 26. Ab. B. Charter 28. 
6. Coke 13. F. Corone 124. Crompton 115. 3 Inſt. 2383. Summary 251. 
S. P. C. 102. 123. Dalton c. 94. Kelynge 28. (6) Theſe are the very words of 
8. H. 6. 21. Ab. B. Patent 15. 


And upon the like ground it hath been holden (c), (c) 1. Sid. 366. 
that the pardon of one who is convicted, by verdict, of a 355 1 
felony is not good, unleſs it recite the indictment and 7 Ceble 363. 


. . . Keble 6 . 
conviction, : 97 


Alſo it hath been (4) queſtioned, whether the pardon of (0. Jynes 56. 
one who is barely indifted of felony be good, if it do not 555 
mention the indictment. But this hath been (e) adjudged 3. Keble pl : 
to be helped by the words ve indictatus ſive non.” 6 

Cromp. 115. 

Se#.qg. It hath been holden, that anciently (/) a par- (7) 19. Ed.4. 
don of all felonies” included all treaſons, as well as all felo- ( , ... _ 
nies whatſoever, and might be pleaded to an indictment for „ 
them. | Vide 22. Aſſ. 


49. 
S. P. C. 2. 102. F. Charter 13. Dyer 124. March 214, &c. 


And it ſeems to be taken for granted, in many g) books, g Keilw. 91. 
that a pardon of all felonies in general, without deſcribing B. Corone 


any one particular felony, may even at this day, if the party og Lite 


be neither (+) attainted nor indicted, be pleaded in bar of 351. 

any felony whatſoever, coming within the general limi- S. P. C. 2. 
tations of the pardon, except murder or rape; and that the 792» 

only (i) reaſon why it cannot be alſo pleaded to murder or 7 nſt, 2.36, 
rape, is, becauſe the ſtatute of 13. Rich. 2. ſet forth more S. 8 
at large under the next point, requires an expreſs mention cited to the 
of them. But I find this point no () where ſolemnly de- other parts ef 
bated. ' Neither doth it ſeem eaſy to reconcile it with the this ſection. 
general rules concerning pardons, agreed to be good in other Wn tapas 
caſes; for if a felony cannot be well (/) pardoned where it Ab. B. Par 
may be reaſonably intended that the king, when he granted 15. 
the pardon, was not fully apprifed of the ſtate of the caſe, F- 2 24» 
10. Edw. 4. 10. 36. H. 6.25. 26. Sum. 251. 2. Jones e6. 6. Edw. 3 222 
ter F. Pardon 16. (1) Keilway 91. 9. Edw. 4. 3s, Crompton 213. (A) 3. Ked. 


26 3. 415.574. (/) Sec the precedent ſection. 


Vor. IV. 2 much 


— . —— — ——— —4 


333 


Or PAR DON. Bk. 2. 


much leſs doth it ſeem reaſonable that it ſhould be pardoned 
where it may be well intended that he was not appriſed of 
it at all, And if a felony whercof a perſon be attainted 


cannot be well pardoned, cven though it appear that the 


(a) Vide 2. 
Keb. 575. 

(5) Raſtal 
2553459. 
(c) Regiſter 
of original 
writs 1. 305 to 
313. 

% Regiſter of 
original writs 
309. 


(e) Dyer 124. 
Vide 22. Aſt. 


47. 
Ab. F. Char- 
ter 14. 


(#) Vide 
Raum. 13. 
1. Siderün 41, 


king was informed of all the circumſtances of the fact, un- 
lefs it alſo appear that he was informed of the attainder ; 
much Jeſs doth it fecm reafonable that a felony thould be 
well pardoned, where it doth not appcar that he knew any 
thing of it: for by this means, where the king in truth 
intends only to pardon one felony, which may be very pro- 
per for his mercy, he may by conlcquence pardon the 


greateſt number of the moſt heinous crimes, the leaſt of 


which, had he been appriſcd of it, he would not have par- 
doned. And for theſe reatons, as I ſuppoſe, general par- 
dons are commonly made by act of parliament; ang! have 
been of late years (a) very rarely granted by the crown, with- 
out a particular deſcription of the oifence intended to be 
pardoned. As to the (/) precedents of ſuch general pardons 
in Rajtal's Entries, it may be anſwered,that their authority 
ſeems to be of leſs weight when compared with thoſe many 
precedents of pardons in the Reg:/ter (c), every one of which 
particularly deſcribes the offence which is pardoned, and 
even thoſe which relate to (d) homicide by lunaticks, or 
infants, or in ſelf-defence, &c. except only one which par- 
dons eſcapes, but expreſsly excepts all voluntary ones. And 
therefore where the books ſpeak of pardons of all felonies 
in general as good, perhaps it may be reaſonable for the moſt 
part to intend that they either ſpeak of a pardon by parlia- 
ment, or that they ſuppoſe (e) that the particular crime is 
mentioned in the pardon, though they do not expreſs it. 


S:&. 10. By 27. Edw. 3. c. 2. it is enacted, . That in 
every charter of pardon of felony which ſhall be granted 
« at any man's ſuggeſtion, the ſaid ſuggeſtion and the name 
« of him that makes it ſhall be compriſed ; and if after the 
« ſame ſuggeſtion be found untrue, the charter ſhall be 
« qilallowed. And the juſtices before whom ſuch charters 
« ſhall be alledged, ſhall enquire of the ſame (7) ſuggeſtion, 
« and if they find it untrue, thall difallow the charters ſo 
« alledged.“ | 


And by 5. Hen. 4. c. 2. it is enacted, “ That if an ap- 
« prover become a felon again after a pardon, he who 
„ procured the pardon ſhall forfeit 100/.” 


Se. 11. It is certain that a general pardon of felonies 
extends not to mrs as hath been more fully thewn 


Book 1. ch. 37. fect. 


Sec. 12. It ſeems a ſettled rule, that no pardon of felony 


ſhall be carried farther than the expreſs purport of it; and 
there = 
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therefore where a man was attainted on an appeal of rob- 
bery, and the king, reciting the attainder, pardoned the exe- —_ 
cution, it is ſaid, (a) that becauſe the pardon did not ex- (a) 8.H. 4. 
preſsly mention the felony, it was difallowed : but it does Ab. F. Chart. 
not appear how it was pleaded, nor to what purpoſe it was 26. 
attempted to be made uſe of, nor how far, or in what reſ- B. App. 27. 
pect it was diſallowed and therefore, though (5) ſome books 8 de 
ſeem to hold generally, on the authority of this caſe, that p67 

Sen ; B. Corone 24. 
ſuch a pardon is no way good, 1 do not well ſee how 6. Coke 13. 
any more can be proved from it than this, that it ſhall nei- S. P. C. 102. 
ther amount to a pardon of the felony itſelf, nor of any (e) Crompton 
other conſequence of the attainder beſides the execution. 808. 

; : ummaryz 51. 
But it ſeems difficult to give a reaſon why it ſhould not well ( 6. H. 4. 6. 
pardon the execution, ſince the king doth not appear to Ab.F.Cor.227. 
have been any way deceived; and (c) it hath been clearly Secthechaprer 
adjudged, that the king may, if he think fit, pardon the - OO 
execution, and no more. „ 


Sect. 13. It ſeems (d) agreed, that where a general act (0 e. Coke 13. 
of pardon excepts ſome particular kinds of felony, ſuch ex- Summary 51. 
ception extends as well to thoſe whereof any perſons are 3“ Tut. 238. 
attainted as others; for if thoſe whoſe guilt appears not on 
record are excepted, much greater reaſon is there that thoſe 
whoſe guilt appears in ſo high a manner ſhould be excepted ; 
and therefore being within the letter of the exception, they 
cannot but be intended to be within the meaning of it alſo. 

Neither doth it follow, that becauſe the pardon of a felony 

whereof a perſon is attainted is not (e) good without men- () Vide ſup, 
tioning the attainder, therefore ſuch a general exception of lect. 8, g. 

« all felonies“ ſhall not extend to thoſe whereon there hath 

been an attainder; for the caſe of ſuch a pardon depends on 

this ſpecial reaſon, that the king ought to be fully appriſed 

of the proceedings againſt the party before he pardons him, 

as hath been more fully ſhewn ſection the eighth. 


As to the ſecond particular, viz. What is particularly 
required in a pardon of treaſon, murder, or rape. 


Se. 14. I do not (/) find that the common law re- (/) Sup. ſect. 
quired any thing particular in the form of pardons of ſuch 9. 
crimes, which was not equally requilite in the pardon of Moor 752. 
any felony whatever. But it being enacted by the ſtatute 3: ys 
of 2. Edw. 3. c. 2. which is confirmed by ſeveral (g) ſub- I Chart. 175 
ſequent ſtatutes, ** that charters of pardon of manſlaughters F. Corouc 
„ thall not be granted, but only where the king may do it 25. 
„by his oath, that is to ſay, where a man ſlayeth another N 0 
in his own defence, or by misfortune; and there & 2 mp 
being no precedent in the Regiſter () of a pardon of any 10. Ed. 3. 2. 
14. Ed. 3. c. 14. /) Regi. 3099. 


2 2 other 


lway 91. 


333 
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(Cc) Regiſter 
of original 
writs 1. 305 to 
313. 

(4) Regiſter of 
uriginal writs 
309. 


( ) Dyer 124. 
Vide 22. Aſl, 


47. 
Ab. F. Char- 


ter 14. 


(7 vide 
KRavm. 13. 
1. Sidertin 41. 
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much leſs doth it ſeem reaſonable that it ſhould be pardoned 
where it may be well intended that he was not appriſed of 
it at all. And if a felony whercof a perſon be attainted 
cannot be well pardoned, cven though it appear that the 
king was informed of all the circumſtances of the fact, un- 
lets it alſo appear that he was informed of the attainder ; 
much Jeſs doth it ſcem reaſonable that a felony thould be 
well pardoned, where it doth not appcar that he knew any 
thing of it: for by this means, where the king in truth 
intends only to pardon one felony, which may be very pro- 
per for his mercy, he may by conſcquence pardon the 
greateſt number of the moſt heinous crimes, the leaſt of 
which, had he been appriſcd of it, he would not have par- 
doned. And for theſe reaſons, as I ſuppoſe, general par- 
dons are commonly made by act of parliament; ang have 
been of late years (a) very rarely granted by the crown, with- 
out a particular deſcription of the oifence intended to be 
ardoned. As to the (%) precedents of ſuch general pardons 
in Raſtal's Entries, it may be anſwered, that their authority 
ſeems to be of leſs weight when compared with thoſe many 
precedents of pardons in the Regi/ter (c), every one of which 
particularly deſcribes the offence which 1s pardoned, and 
even thoſe which relate to (d) homicide by lunaticks, or 
infants, or in ſelf-defence, &c. except only one which par- 
dons eſcapes, but expreſsly excepts all voluntary ones. And 
therefore where the books ſpeak of pardons of all felonies 
in general as good, perhaps it may be reaſonable for the moſt 
part to intend that they either ſpeak of a pardon by parlia- 
ment, or that they ſuppoſe (e) that the particular crime is 
mentioned in the pardon, though they do not expreſs it. 


S:&@. 10. By 27. Edw. 3. c. 2. it is enacted, © That in 
« every charter of pardon of felony which ſhall be granted 
« at any man's ſuggeſtion, the ſaid ſuggeſtion and the name 
« of him that makes it ſhall be compriſed ; and if after the 
« ſame ſuggeſtion be found untrue, the charter ſhall be 
4% qilallowed. And the juſtices before whom ſuch charters 
« ſhall be alledged, ſhall enquire of the ſame (/) ſuggeſtion, 
« and if they find it untrue, ſhall difallow the charters ſo 


c alledged.” 


And by 5. Hen. 4. c. 2. it is enacted, “ That if an ap- 
c“ prover become a felon again after a pardon, he who 
« procured the pardon ſhall forfeit 100/.”” 


Se. 11. It is certain that a general pardon of felonies 


extends not to 1 as hath hecn more fully thewn 


Book 1. ch. 37. fect. 


Sect. 12. It ſeems a ſettled rule, that no pardon of felony 


ſhall be carried farther than the expreſs purport of it; and 
| there- 
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therefore where a man was attainted on an appeal of rob- 
bery, and the king, reciting the attainder, pardoned the exe- 4 
cution, it is faid, (a) that becauſe the pardon did not ex- (a) 8 
preſsly mention the felony, it was diſallowed: but it does Ab. F. Chart. 
not appear how it was pleaded, nor to what purpoſe it was 26, 
attempted to be made uſe of, nor how far, or in what reſ- B. App. 27. 
pect it was diſallowed ; and therefore, though (4) ſome books 8 de 
ſcem to hold generally, on the authority of this caſe, that B, 

9 . B. Corone 24. 
fuch a pardon is no way good, I do not well ſee how 6. Coke 13. 
any more can be proved from it than this, that it ſhall nei- S. P. C. 102. 
ther amount to a pardon of the felony itſelf, nor of any () Crompton 
other conſequence of the attainder beſides the execution. 85. 

. | ö ummaryz 51. 
But it ſeems difficult to give a reaſon why it ſhould not well ( 6. H. 4. 6. 
pardon the execution, fince the king doth not appear to Ab. F. Cor. 225. 
have been any way deceived; and (c) it hath been clearly Secthechapter 
adjudged, that the king may, if he think fit, pardon the of Execution 


\ and Reprieve. 
execution, and no more. 1.Stat.Tr.261, 


Sef. 13. It ſeems (4) agreed, that where a general act (40 6. Coke 13. 
of pardon excepts ſome particular kinds of felony, ſuch ex- Summary: $1. 
ception extends as well to thoſe whereof any perſons are 3* 1% 238. 
attainted as others; for if thoſe whoſe guilt appears not on 
record are excepted, much greater reaſon 1s there that thoſe 
whoſe guilt appears in ſo high a manner ſhould be excepted ; 
and therefore being within the letter of the exception, they 
cannot but be intended to be within the meaning of it alſo. 

Neither doth it follow, that becauſe the pardon of a felony 

whereof a perſon is attainted is not (e) good without men- (e) Vide ſup. 
tioning the attainder, therefore ſuch a general exception of lect. 8, g. 
all felonies“ ſhall not extend to thoſe whereon there hath 

been an attainder ; for the caſe of ſuch a pardon depends on 

this ſpecial reaſon, that the king ought to be fully appriſed 

of the proceedings againſt the party before he pardons him, 

as hath been more fully ſhewn ſection the eighth. 


As to the ſecond particular, viz. What is particularly 
required in a pardon of treaſon, murder, or rape. 


Sec. 14. I do not (7) find that the common law re- () Sup. ſect. 
quired any thing particular in the form of pardons of ſuch 9. 
crimes, which was not equally requiſite in the pardon of Moor 752. 
any felony whatever. But it being enacted by the ſtatute 3: 11 
of 2. Edw. 3. c. 2. which is confirmed by ſeveral (g) ſub- I Chart. 13. 
ſequent ſtatutes, ** that charters of pardon of manſlaughters F. Coroue 
„ thall not be granted, but only where the king may do it 25. 
„by his oath, that is to ſay, where a man flayeth another pong © -- 
in his own defence, or by misfortune ;”” and there (8) 4: 871 
being no precedent in e Regiſter ( of a pardon of any 10. Ed. 3. 2. 

14. Ed. 3. c. 14. /b) Regi. 3099. 
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other homicide but ſuch as is done either in ſelf-defence 
(:)SP.C.10r, or by mifadventure, or by infants or madmen; («) forme 
3. loſt. 236. have gone ſo far as to hold, that the king's pardon of any 
viy!2 375-377- other homicide is not good, unleſs it be confirmed by par- 
„ lament, or at leaſt have a no: ob/1aiite of theſe ſtatutes. But 
Shower 283, this ſeems contrary not only to the general tenour of the 
284. books, which clearly (5) admit the king's power to pardon 
1. Keble 67. any homicide in general, but alſo to the expreſs purport of 
Hcy 8. 13. Rich. 1. which by ſhewing in what form the king fall 
45 F. Char. Bake a pardon of murder, plainly allows that he has a power 
16. to make it. Beſides, the fame reaſons hold as ſtrongly 
a. Ed. 4. 10. againſt the King's power to pardon manflaughter as murder, 
Ab. F. Cor 25. which yet I never knew diſputed. However, it ſeems rea- 
3 {onable that thus much at leaſt be allowed to tollow from 
Fac. $6. the arguments above-mentioned, that too great caution can- 
9. II. 4. 1. not well be (c) taken in the grant of pardons of any homi- 
Ab. F. Sc. Fa. cide; that there be ſome ſuch favourable circumitances in 
Els Hs extenuation of it, as may bring it ſome way within the 
Ab. F Cor. 266 equity of the caſes in % Regiſter, and thoſe old ſtatutes. 


Dyer 34. In all which book's it is clearly admitted, that an outlawry in an appeal of death 
may be pardoned by the king ſo far as the public juſtice is concerned in it. Sce alfo 
Shower 283, 284. 2. Jones 36. Kely. 24, 25. 1. Sidter. 366. Moor 752. Raym. 13. 
2. Keb. 363. 415. 574. 3. Keb. 30. 694. 3. Mod. 37. (c) Sce Bracton 133. Sec Rex 
V, Parſons, Salk. 499 | 


Se. 15. It is recited by the ſtatute of 13. Rich. 2. c. 1. 
4 "That the commons had gricvouſly complained of the out- 
rageous miſchiefs which had happened to the realm, for that 
treaſons, murders, and rapes had been commonly done, and 
the more becauſe charters of pardon had been eafily granted 
in ſuch caſes, and that hereupon the commons had requeſted 
che king that ſuch charters might not be granted; to which 
the king had anſwered, that he would fave his liberty and 
regality, as his progenitors had done ;” and thereupon it is 
enacted, „That no charter of pardon thall from henceforth 
he allowed before any juſtice for murder, or for the death 
*« of a man flain by await, aſſault, or malice prepenſed, trea- 
© ſon, or rape of a woman, unleſs the ſame murder, death 
of a man flain by await, aſſault, or malice prepenſed, trea- 
« fon, or rape of a woman, be ſpecified in the tame charter. 
« And it the charter of the death of a man be alledged be— 
fore any Juſtices, in which charter it is not ſpecitied that 
„ he of whoſe death any ſuch is arraigned, was murdered 
« or ſlain by await, aſſault, or malice prepenſed, the ſame 
ce juſtices ſhall enquire by a good inqueſt, of the vine where 
« the dead was flain, if he were murdered or Ian by await, 
« affavlt, or malice prepenſed; and if they find that he was 
« murdered, or ſlain, by await, affault, or malice prepenſed, 
& the charter fhall be difallowed, and further it ſhall be 
« dcne as the law alloweth.“ | 

Sea. 


Ch. 37. Or PARDON. 341 


Se. 16. Alſo the ſaid ſtatute required, that the name 
of him who ſued for ſuch a charter ſhould be endorſed upon 
the bill under a great penalty, &c. But to this, and all other 
matters, except only what is contained in the precedent 
ſection, it is repealed by 16. Rich. 2. c. 6. 


Sea. 17. It ſo fully appears from the expreſs words 
of 13. Rich. 2. that the king's pardon of murder, rape, 
or treaſon, cannot be good, without a clauſe of non ob/tarnte, 
unleſs the crime be ſpecified in the pardon, that I do not 
(a) know that it hath ever been diſputed, But it hath (@) vide Þ. 
been often formerly (4) adjudged, that a murder might be Chart. of Par. 
well pardoned under the general deicription of a felonious e. 
killing, if the charter had the clauſe of non /fante of this | FOI 
ſtatute ; which conſtruction ſeems in a great meaſure to Kellway 91. 
evade ſo excellent a law, by barely changing the form of C. Jac. 455. 
the charter. But it ſeems difficult to give a good reaſon March 213, 
why this ſtatute ſhould fo cafily be evaded, which was made 1.3 5 4 
for the prevention of ſuch great miſchiefs, and no ways Mo x 
tends to aboliſh the king's prerogative, but only to put ſuch Yet in Raftal 
a reſtraint upon the abuſe of it, which every one muſt own 458. there are 
to be reaſonable. But if ſuch opinions were founded on Precedents of 
the king's power of diſpenſing with ſtatutes, they ſeem to n 
have been of (c) little force fince the ſtatute of 1. Will. general, wich- 
and Mary, ſe. 2. c. 2. by which it is declared and out any 202 
enacted, “ That from and after that ſeſſion, no diſpenſa- ue; and 
tion by non ob/ante of or to any ſtatute, or any part u Der 
& thereof, ſhall be allowed, &c.“ Pr 395 Tine 
n 15 mention of 
| a pardon of 
all rreafons, &c. but I ſuppoſe that the particular treaſon was alſo expreſoly pardoned ; 
for it appears that the attainder for it was expreſsly mentioned. (5) 2. Keble 363. 
£74. Shower 223, 284. inner 157. 1. Siderhn 366. 3. Modern 37, 33. Ke- 
lynge, 24, 25. Moor 752. 12. Coke 18, 2. Jones 56. Raſtal 455. The ſame 
point is admitted and complained of, S. P. C. 132. Summary 250. Vide 3. Int. 
136. 2. H. 7. b. 6. March 214. Styles, Rickavee's caſe. (e) Shower 283, 284. 


Se. 18. But it ſeems plain, that pardons of man- 
fanghter, or any other felony, except murder or rape, re- 
main as they were at common law, for which 1 thall re- 
fer to ſe&ion 8, 9, 10, 11, 12, 13. from whence it follows, | 
that the pardon of the (4; felonious killing of J. S. may be 2. Keble 
well pleaded to an indictment of manilaughter for killing 363. 574. 
him. But where ſuch a pardon hath been pleaded to an Kelynge 24, 
indictment of manſlanghter by the coroner's inqueſt, the 25: 
Court in prudence hath refuſed (e) to allow it till the fact ( Ka 
had been found mantlaughter only, by a jury directed by a 413. 


higher court. 
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{) Dyer 50. $88. 19. It hath been (a) adjudged, that where a 


6. Coke 13, general act of pardon expreſsly pardons * all petit treafons,” 
Crompton but excepts murder, it cannot be avoided by indicting 


115. one for murder only, without the word proditorie, &c. who 
has been guilty of petit treaſon ; for the leſs offence being 
included, and conſequently drowned in the greater, cannot 

but be pardoned by a pardon of it; and therefore the ex- 
ception of murder in ſuch a pardon muſt be conſtrued of 
ſuch murder only as is ſpecially ſo called, and doth not 
amount to petit treaſon. 


(5) 1. Levinz Sec. 20. Alſo it hath been (5) adjudged, that a general 
$. 120. act of pardon of * all felonies, &c. except murder,“ thall 
1. Sider. 150. extend to a felo de ſe; for notwithſtanding his offence may 
x eb. 66. in ſtrictneſs be called murder, and conlequently may ſeem 
* naturally enough to come within the exception, yet ſince 
the general words of an act of parliament are to be ex- 
pounded according to the common uſe of them, and the 
offence of felo de ſe and murder are generally underſtood as 
diſtinct offences, and ſuch as are diſtinctly treated by all 
authors, who when they uſe the word“ murier” as ſig- 
nifying a certain ſpecies of offences, always meant by it 
the murder of another; and farther, ſince there is greater 
reaſon to except the murder of another out of a pardon 
than that of a man's ſelf, becauſe both the law of God and 
nature ſeem generally to require blood. for blood, which 
can be applied only to the murder of another, the word 
murder ſhall in ſuch an exception be taken only to ſignify 
the murder of another.“ ; 


Se. 21. Alſo it hath been (c) adjudged, that if a general 
(e) Cole's . — „„ 
caſe, Plow- act of pardon extend to all felonies, offences, injuries, miſ- 
den 401. demeanors, and other things done before ſuch a day, it par- 
1. Hale 426. dons a homicide from a wound given before the day, where- 
eng e of the party died not till after the day, becauſe the ſtroke 
This is made Which is tlie cauſe of the death being pardoned, all the 
2a CRATE, effects of it are conſequently pardoned. | 


Dyer 99. and | Es 
ſee the caſe of Will. Nichols, Foſter 64 to 63. where Cole's caſe is ſaid to be good 


law, but not to warrant the rule here coutended for. 


As to the third particular, viz, How far the pardon of 
one man may ditcharge another, 


Se&. 22, It ſeems to be generally (4) agreed, that not- 


4 e. 29. a i LS, 
{ 5 as withſtanding all felonies are (e) ſeveral, and conſcquently 


ect. 41. 
34. Hs 6. 9. : | 
42. Aſſize 16. B. Chart. of Pardon 32. Corone 122. or 123, F. Charter 15. (e) Cro, 
Eliz, 30, 31. 21. E. 4. 7. Infra ſect. 23. Dyer 34. | 

| a par- 
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a pardon of one man cannot be a direct diſcharge of ano- 

ther, yet in ſome caſes the felony of one man may be ſo 

far dependant upon that of another, that the pardon of 

the one will by a neceſſary conſequence enure to the bene- ) F. N. B 
fit of the other. As where the principal pleaded his (a) w = 
pardon, and was allowed it at the common law, (6) be- 3. H. 4. 16. 
fore his attainder, or where he pleads and is allowed it Sup. c. 29. 
at this day before his (e) conviction, in which cafe it ſeems 38 
that the acceſſary may by a neceſſary conſequence take bene- lere 2 
fit of it, becauſe he cannot be arraigned till after the prin- () "eng — 29. 


cipal is convicted. lect. 43. 


Sect. 23, It is (d) agreed, that if a man be bound to (4) 1. H. 7.10, 
the king as ſurety for another, for the payment of a cer- F- Pardon 4. 
tain fine or other debt due to the crown, the pardon of 8 

2 8 yy - . 36. 
the principal is a diſcharge of the ſurety alſo. But it ſeems 
to have been (e) holden as a general rule, that where a man (e) See the 
is bound a ſurety for another for the performance of a fu- books next a- 
ture act, the diſcharge of the principal before the time of be cited. 
the performance will not diſcharge the ſurety, becauſe no- 
thing was due to the king at the time of ſuch diſcharge. 
But this ſeems extremely nice: neither do the cafes (/) (J) See the 
brought for the proof of it ſeem any way to come up to it. books next a- 
For as to the firſt of them, viz. that of the king's releaſe bove cited. 
of a recognizance for the peace to the principal, before it 
is forfeited, which ſhall not diſcharge the ſureties; it may 
be anſwered, that it will (g) not ſo much as diſcharge the (g) Sec BR. 7. 
principal. And as to the other caſe (5) cited for this e. 60. ſect. 19. 
urpoſe, viz. that of the king's pardoning 7. M. the build- (5) 1. H. 7.19, 
ing of ſuch a houſe, for his building whereof F. S. is 
bound to the king, which thall be no diſcharge to F. S.; it 
may be anſwered, that as this caſe is put, 7. NM. doth not 
ſeem to be bound at all, but only J. S. who therefore 
doth not ſeem to come under the notion of a ſurety but of 


a principal, 


As to the fourth particular, vi. How far it is neceſſary 
that the pardon of ſeveral perſons for felony be ſeveral. 


Se. 24. It ſeems (i) agreed, that the pardon of A. B. (;),,, E. 4. 
and C. of all felonies by them done, without adding, or 7. 
any of them, is void; becauſe it ſu poſes them jointly — Char. of 
guilty, and extends to no other but joint felonies, whereas jr: 57 
all felony is ſeveral (4) in cach offender, and cannot be 8. P. 8 
joint. And THE YEAR-BookK of (/) 22. Edw. 4. goes ſo (4) Sup. f. 23. 
far as to hold, that the addition of the words, or any of (/) 22. E. 4-7. 
them, will not help a pardon beginning with ſuch joint 

| 2 4 words, 
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(a) B. Char. words. But this is (a) ſaid to be miſreported, and con- 
of Pardon 51. trary to the roll, and ſeems to be agreed (6) not to be law at 


Dyer 34+ 1 : 
oa OP 
(5) Dyer 34. Summary 252. 


As to the fifth particular, vig. Whether the king's grant 
of a protection, or of a pace of truſt to a traitor or telon, 
carry wich it an implied pardon of his crime. 


9 — e. Sec. 25. Tt is generally (e) agreed, that a protection 
. 135, granted to a felon ſhall be fo far from enuring as a pardon, 
7. Ed. 4. 29. that it ſhall not ſo much as privilege him from anſwering 


Ab. F. Coro- immediately to an indictment, in the ſame manner as if he 


ne 5 = had no protection at all. But there is a ſhort (4) note of a 
—_ 239% caſe in Fitzberbert's Ab idgment, where one being indifted 
2. R. Abr. and found guilty of felony, produced a charter whereby ir 


323. appcared that the king had hired him to go into Gaſcoign 
F. Corone 61. to the army, whereupon the Court allowed the charter, 
But F. Coro. And Sir Edward | Cobe (e) ſuppoſes that the «off 
5 0 C ppoſes that the offence was 
contrary, ſpecially recited in the charter, and that ſuch recital varies 
(4) FT. Cor, this cale from that of a protection, which muſt be a formed 
239. cited. writ, and therefore can have no 1uch recital, But how- 
Geng #39 ever ſuch a charter may enute as a (/) ſuſpenſion of the 
d. P. C. 14% Proceedings againſt a felon for a time, I do not fee how 
2 Roll. 30. it can be collected from this caſe, that it ſhall enure as a 
(e) 3. Init. pardon of the felony by implication, which ſeems con- 
po HAY» the rule (g) of law in other caſes, which will not 
45 ſuffer a pardon of tejony to be carried beyond the exprets 
3. Inſt. 239, purport of it. 


2. Roll. 50. (Z) Sup. ſechon 12, &c. 


( C. Jace. However, it was ſolemnly adjudged (4) in Sir Valier 
124 Kaleię hh; Caſe, that the king's grant of a military command to 


. R il. . , * 10! f f 
2 State Prials à perſon attainted of high treaſon, wherein he called him 


137, 188. 87. his true and loyal ſubject, and gave him judicial power 

(1) Sup. ſect. over the lives of others, did not pardon the high treaſon, 

15. becauſe every pardon of high treaſon requires an expreſs 
mention of it, if not by the common law, yet at leaſt by 

Sup. ſect. the ſtatute of 13. (i) Rich. 2. Beſides, if the offence had 

(0 Su ect been but felony, vet after an attainder it could not have 

p. ſect. at 

& 9. been pardoned without an expreſs mention both of the 

(% felony, and alſo of the (/) attainder. 


As to he fixth particular, viz. What is required to make 
a good pardon of offences not capital. 


Sett. 25. It hath been adjudged, that a pardon of & all 
« miſpriſions, treſpaſſes, offences and contempts, willpardon 
& 7 a con- 


Ch. 37. 


a contempt in making a (a) falſe return, &c. and a (5) (4) 36. H. 6. 
_ Ariking in Ye/lminſ/ter-hall, and (c) barratry, and even 3 
a (4) præmunire: And it hath been laid down as a (e) gene- 37 © 0 ED 
ral rule, that it will pardon any crime which is not capital. Ab. F. Chart. 
But it is faid (F) to have been holden; that ſuch a pardon 22. 

will not extend to ſimony, becauſe it is malum in ſe; but Bg“ harter 
this ſeems to be no good reaſon ; for barratry, and the in- 4 
ES RY - (9) 1, Lev, 
jurious ſtriking of another, and generally all offences at 166. 
common law, are alſo mala in ſe; and yet it ſeems clear, 1. Siderfin 
that unleſs they be capital, they may be pardoned by ſuch a 271. 


1. Keble 352. 
pardon. (c} 1. Mo- 


dern 102. (4) Cro. Jac. 306. 2. Bulſt. 299. fe) 1. Mod. 102. Keilwax 159. 
198, F. Corone 122. () Watſon's Clergyman's Law, c. 5. 1 Siqderſin 170. 222. 
Ihe ſame caſe is in Keble 980; but this point is not taken notice of. An4 ine contrary 
ſcems to be admitted Cro. Eliz. 685, Moor 916. and is agreed 2. Modern 52. 


Seck. 27. It hath been queſtioned (g), whether a gene- () 7. H. 4.9. 
ral pardon of all treſpaſſes extends to champerty or con- 
federacy. 

As to the ſeventh particular, «zz. Whether any offence 
can be pardoned before it is committed, 

Seck. 28. It ſeems agreed, (%) that the king can by no hn 
previous licence, pardon, or diſpenſation whatſoever, make rg. H. 6. 62, 
an offence diſpuniſhable which is (2) malum in /e, 1D EST, un 37. H. 6. 4, 
lawful in ittelf, as being againſt the law of nature, or ſo 5: ir 
far againſt the public good as to be indictable at com- ; wr 77 
mon law. For a grant of this kind tending to encourage B. Chart. de 
the doing of evil, which it is the chief end of government Pardon 76, 
to prevent, is plainly againſt reaſon and the common good, Paris 75. 

8 


and therefore void. 8. Cc 25, 
12. Coke 29, 


: J 30. 
(i) But chief juſtice Vaughan, in Sorrel's caſe, f. 332, &c. ſeems to fina tault with 
the diſt inction between alum in © © prokibitum, as not fully an{wering all the'caſes 
concerning diſpentations. 


Yet it ſeems to have been adjudged, (4), that the king's (4) 3. H. 7. 


grant to the bi/hop of Saliſbury, and his tucceſſors, having 5. 
the cuſtody of a priſon, that they mall be quit from all 3b. F. Grank 
eſcapes, &c. having been allowed in ere, thall be a good 1 51. 
diſcharge from any tine for a negligent eſcape out of tuch Cited S. P. o. 
priſon. And yet it is admitted that ſuch a grant is no diſ- 192. 

charge of a voluntary eſcape ; hat it is laid, that it ſhall 

diſcharge a negligent one, becauſe it is punithable only 

by pecuniary penalty; ad 1t is a general rule, that the King 

may diſcharge a (/) poſſibility of an intereſt before it hap- (ö) Dyer gz. 
pens; as where the tents of his manor are to be amerced 19. H. 6. 62, 
for a default in refpcct of their tenures, which the King 63, 64+ 

may pardon beforchand. Eut if it be a good rule, ” | ID B. Pat. 
tue 
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the king cannot pardon an offence which is ma/um in ſe 
before it happens, and the negligent keeping of a priſon 
be ſuch an offence, which I think cannot be denied; and far- 
ther, if it be allo a good rule, that where the king's grant 
is plainly againſt the common good, as a grant of this 
kind ſeems to be, as tending to make a gaoler leſs diligent 
in his duty, by taking off the legal puniſhment of his 
negligence, I do not well ſee how this caſe can be main- 
tained. For it ſeems by no means to follow, that becauſe 
the king can diſcharge his right to an amercement before 
it happens, for a default of his tenants in a matter relating 
barely to tlie revenue of the crown, which it is admitted 
that in the like caſe any other lord may do as well, therc- 
fore he can dilcharge a pecuniary penalty for an offence of 
a public nature before it happens. Neither doth it ſeem, 
(«) Sup. e. 19. that a negligent eſcape is only puniſhable by a pecuniary 
1. 37. penalty; for in ſome (a) books it is ſaid to be finable, by 
( 1 which it is implied that the offender may be impriſoned. 
<4 „ Beſides it ſeems (6b) agreed, that many negligent eſcapes 
fc) But chief will forfeit the office of keeping a gaol, and therefore 
juſtice Vaug- it is plain that a pcepniary penalty cannot be faid 
Sole 3 tobe their only puniſhment, However, this is the only 
ret 's een: 335» caſe 1 (e meet with which looks like an exception out of 


326. ſeems to 
argue to the the general rule, that the king cannot pardon an offence 


contrary. that is xtaliy: in fe before it happens. 


(4) Davis 26, Set?. 29. But where (d) a thing, which is lawful in 


its own nature, is made unlawful by the prohibition of an 


117 N "2 | 40 of parliament only, as the carrying (e) bell- metal or 
(+) Dyer 52. ) beer, &c. out of the realm, importing (g) certain mer- 
(/) Dycr 92. chandiſes in foreign ſhips, &c. ſelling (% wines beyond 
) Prer <4. a certain price, (i) exporting wool to another place than 
c 5 nn Frags Caluis, felling () wines without a licence, multiplying 
"12. (0) gold or filver, (n) coining money of a baſe alloy, and 


2. Hl, 12. i 4 
71. HI. 5. 11,12. () other matters of the like nature, it ſeems to have been 


37. U 6.4. formerly taken (e) for granted, that generally the king 
2. U 7.6 might diſpenſe with it as to a (p) particular time, or 


Chart. de , 
33 . place, or perſon, or even a (4) corporation aggregate, &c. 
Parliamentgs. ſo far as the publick was concerned in it. Yet where 


13. H.7.8. ſuch diſpenſation could not but he attended with a great 
E. Chart. 21. inconvenience, as the introducing a monopoly, or fruſ- 
98 trating the end for which the law was made, as the li- 
370 cenſing (r) a particular perſon to import foreign cards or 


1. Levinz 217. i 
x. Siderſin 6, 7. () Vaugh. 344. (») 17. H. J. 11. Vaughan 344. (% 2. Rich. 


3. 12. 2. II. 3. 6. 12. H. 3. by Martyn. Dyer 224, 225. 393+ (-) See the books 
above cited to the other parts of this ſection, and 3. State Trials 799 to 810. and 845. 
(+) 11. Coke 28. . Coke 36. 1. Levinz 218. Co. Lit. gg. Vide 3. Levinz 389. 
() Vaughan 834. 1. Leviuz 217. C) Vaughan 344. 11. Coke 88. Sce the books 


above cited. N 
| WInes 
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wines prohibited by parliament, and (a) d fortior:, if it (4) 3. State 
tended to ſuſpend the whole ſtatute in general, it was com- 0 32. 
monly agreed to be void. e 


Alſo, wherever an act of parliament gives a particular in- 
tereſt, or right of action, to the party (4) grieved by the n 
breach of it, as the ſtatutes of (e) mortmain, which give 37. H. 6 & 
an entry to the next immediate lord for an alienation to 2. Rich. 3. 12. 
a corporation, the (4) ſtatutes againſt maintenance, forcible Vaughan 342, 
entries, carrying diſtreſſes out of the hundred, (e) ſuffering i835 | 

f ; | nfra ſect. 

one in execution to eſcape, &c. which give an action to the 34. 
party grieved by the offence prohibited; it ſeems to have ( 11. Coke 

en always agreed, that no charter by the king can be of 93, 99. 
any force to bar the right of the party grounded upon ſuch Wide Keil. 


ſtatute, becauſe it is a ſettled rule, that the king cannot pre- ah — 
judice the intereſt of the party. 7. and 8. Will, 
3. 37. ſuch 


licence may be granted by the King alone. 0d) Vaughan 342, 34. /) Dyer 
162. 297. 


Alſo, where a ſtatute is expreſs, that the king's charter 
againſt the purport of it, whether with or without a clauſe 
of non ob/tante, ſhall be void; it is faid by Sir () Edward (F) 12. Coke 
Cote, „and no clauſe of nan eb/tante can diſpenſe with it, un- 18.19. 
« leſs it tend to reſtrain ſome prerogative ſolely and in- 
e ſeparably incident to the perſon of the king; as the right 
of pardoning, or of commanding the ſervice of the ſubject | 
for the public weal ; which being (g), as he ſeems to argue, (g) 7. Coke 
fan on the law of nature, are ſo far inſeparable owe Calvin's caſe, 
the king, that by a clauſe of non ob/Zante he may diſpenſe '? + 
with any ſtatute whatſoever which tends to deprive him oa Ae, 
of them. And on this ground the reſolution of the judges 33 
in TuE (CY) YEAR-BOOK of Henry the ſeventh, is ſaid to be main- B. Par. 102. 
tainable, whereby it was adjudged, without any difficulty, that Vide Finch 
where the ſtatute of 23. Hen. 6. c. 8. expreſsly enacts, that 33+ 23 
patents to ſheriffs to continue longer than a year ſhall be n 
void, and the party diſabled to bear the office of ſheriff 
notwithſtanding any clauſe of on ob/?ante, yet the king by 
the clauſe of nan ob/tante might make a 2 patent of ſuch 
office for life. Which is in effect to ſay, that let there be 
never ſo good reaſons for the making a new law for the 
reſtraint of the prerogative in any particular relating to the 
ſervice of the bed Fer it is not in the power of the Legiſ- 
lature to make ſuch a law; and yet no one will deny that 
wherever the law of nature leaves a matter indifferent, there 
the law of man ought to prevail. Neither is there any 
pretence to ſay, that the king has a right by the law of 
nature to appoint ſheriffs, fince it is plain that before the 
(i) ſtatute of 9. Edw. 2. the frecholders choſe them, _ () 2. Inſt. 358, 


els 559. 
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leſs they had a fee in their office. And what reaſon can 
there be, that the ſtatute-law, which gives the crown the 
power of making ſheriffs, may not alſo qualify that power 
as ſhall be thought convenient? But it is obſervable, that the 
reſolution abovementioned does not go upon any particular 
reaſon which may diſtinguiſh the cafe of a ſheriff from any 
other caſe, but only on the king's power by non ob/tante 
to diſpenſe with the ſtatutes concerning the tranſperting 
wool, the pardoning of murder, and the exprefling the 
vantities of the land granted by the king's patents, and 
uch like; which becauſe they may be diſpenſed with by 
clauſes of non ob/Jante, it is taken for granted, that the 
ſtatute of 23. Hen. 6. might as well be diſpenfed with 
by them; as if it were a plain conſequence, that becauſe 
ſtatutes which ay nothing concerning the clauſe of non 
ob tante, may be diſpenſed with by it; therefore the ſtatute 
which expreſsly provides againſt it, may alſo as well be dit- 


penied with by it. 


(a) Co. Litre. Sed. 30. It is (a) ſaid, that the king may diſpenſe 
£9 with the ſtatutes of mortmain, without any clauſe of vn 

lowden 502. ante; and this ſeems very reaſonable, becauſe thereby he 
e ee only gives up that right of entry which thoſe ſtatutes give 
grant is made him for the forfeiture, which every meſne lord might alſo 
'x cerin ſci- do as well fo far as he had a right by thoſe ſtatutes. Allo it 
entia. Con. by ſeems to be holden (3) by ſome books, that the clauſe of 
Dyerin Plow- yy ob/tante was only requiſite in reſpect of ſuch ſtatutes 


4 which expreſ<ly ſaid it ſhould he void. But the far greater 
392. number of (c) authorities feem to be to the contrary, 


F. Grant 36. 

Ent. Conge. 28. Plowden 334 (3) Finch 234, 236. Plowden 502. ( 2. H. 3. 6. 
Ab. B. Pat. 109. F. Chart. 33. 2. Rich. 3. 12. 43. Ailize 19. Dyer 52. 54. 
29. 270; 303. 352. ; 


See Har- SAH. 31, Rut the diſpenſing power was carried ſo very 
33 wy high in a late reign, and found to be of ſuch dangerous con- 
_—_ 18 ſequence, as to make the execution of the meſt neceſſary 


laws in effect precarious, and merely dependant on the plea— 
ſure of the prince. And it ſeeming highly incongruous 
that the king ſhould have a kind of abſolute and unlimited 
power in diſpenſing with laws wherein the Church and 
State have the higheſt intereſt, when at the ſame time he 
has no power at all to diſpenſe with any law which veſts 
the leaſt right or intereſt in a private ſubject, it was found 
by experience neceſſary to declare and enact by 1. Will. 
and Mary, ſei. 2. c. 2. That no diſpenſation by nen 
ce ob/tante of or to any ſtatute, or any part thereof, be 
„ allowed, but that the ſame ſhall be held void and of 
«© nove effect, except a diſpenſation be allowed in ſuch 


„% ſta- 


B 
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„ flatute. But it is provided, that no charter, grant, or 
„ pardon, granted before the 23d of October 1689, thall be 
„any way impeached or invalidated by that act, but that 
* the ſame ſhall be and remain of the ſame force and ef- 
* fe in law, and no other, as if the ſaid act had never 
„ been niade.“ 


CY 


Seck. 32. It hath been always (2) agreed, that the King (a) Finch a; 5. 
never could diſpenſe with a ſtatute belote it was made. 1. Siderfin 6. 
| Dyer 52, 

As to the eighth particular, vg. Whether there be any 
oifence which cannot be pardoned after it is committed. 


Seft. 33. I take it to be a ſettled rule, (5) that the king 73) gee the 
may pardon any offence whatever, whether againſt the bo ks cired 
common or ſtatute law, lo far as the publick is concerned to the other 
in it, after it is over, and conſequently (c) may prevent any Parts ot this 

. g f pu and the next 
popular action on a penal ſtatute by a pardon of the offence ection 
before any ſuit commenced by an informer. But while a (c) Sap. e. 
public nuſance continues unreformed, it ſeems (4; agreed, 26. ſeCt. 64. 

. 1 . * r 
that the king cannot wholly pardon it, becauſe ſuch pardon * lect. 34. 
would take away the only means of compelling a redrefs 5 $- 2s 
of it. But it hath been (e) holden by ſome, that a pardon Vaughan 133 
of ſuch offence will ſave the party from any tine for the 37. H. 6. 4. 


time precedent to the pardon. Flow den 487, 
Vide F. Ante 


445. Kcilway 134. 22. Coke 29, 30. 1. State Trials 573. (e) 12. Coke 30. 


As to the ninth particular, viz. How far a pardon may 
be of force againſt the private 1utzreit of the ſubject. 


C « — © * feels. 11120 5 \ 

$2. 34. I take it to be a (5) ſettled rule, that the king (% Sup. ſ. ag. 
cannot by any diſpenſation, releale, pardon or grant what- 8. H. 6 19. 
ſoever, bar any right, whether of entry, or action, or any A. F. Grant 
legal intereſt, benefit, or advantage whatſoever before veſted ® 14 6 4 
in the ſubject; and upon this ground it feems clear, that Ab. E. Char. 
the king can no way bar any action on a ſtatute by the de Pardon 24. 
party (g) grieved ; nor even a popular (+) action by a com- 2, Rich. 3. 12. 
mon informer, if commenced before his pardon or releaſe ; Flon den 487. 


* 8 F. Aſnze 445, 
Suite £53 -fe 
and that he cannot diſcharge a recoguizance (:) tor the C. Car. 2006 


the 1 


peace before it is forfeited. 2. R. Ab. 178. 
0 304. | 
C. Jac. 269. /g) Sup. c. 26. ſeit. 64. 2. Rich. 3. 12. Keilway 134. F. Char. | 1 
21. (5) Sup. c. 26. ſect. 64. 37. H. 6 4. Ad. F. Grant 22. B. Chart. de P. 24. i 
2. Rich. 3. 12. 5. Edw. 4. 3. (7) 27. H. 6. 4. F. Chart. 21. Parden 4, 5. Bro. | 4 
Charter de Pardon 24. Recognii. 22. 11. H. 7. 12. 12. Coke 29, 30. B. 1. c. 60, 0 
ſect. 27. | | 0 
. U 
Sect. 35. And upon the ſame ground it ſeems to be } 
clearly agreed, that as the releaſę oi a perſon robbed, or of | 


— ä — —— — no 
— 
— — — 
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(a)8.11.4 the wife or heir of a perſon killed, will not (a) bar an in- 
Ai. F. e. 6. Jictment or a demand of execution at the ſuit of the king; 
B. Chir. de ſo neither will a pardon (45) by the king be any bar to 
Pardon 13. an appeal, except only where it is carried on at the ſuit 
Appeal 27. of the king, after a nonſuit of the party, in which caſe 
33- 41-125 it may be barred by a (c) pardon, in the ſame manner as 
11. H. 4. 16. . . - 

(ses the au- an indictment. But if one who appears to be attainted of 
thorlics ci- felony. whether by outlawry or otherwiſe, on an ap- 
ted ro the peal carried on at the ſuit of the party, get a pardon from 
other parts of the king, he {d} muſt ſue a (e) ehe facias againſt the ap- 
this iect1on, pellant before the pardon ſhall be allowed, unleſs the ap- 


* pellant appear (/) gratis, and confeſs that he will ſue no 


3. Inſt. 237. farther, &c. 

(c) Sup. C.25. 

ſect. 13. B. Appeal 33. (4) Dyer 34. 8. P. C. 104. Summery 251. 11. H. 4. 
1 d . H. . . 13. H. . 6. 33: H. 
13. and the authorities cited to the other parts of this ſection. /-) Thar the ap- 
pellee may have ſuch a /c/re fuctas of courſe on ſuch a pardon, without producing 
a rclealſe or other decd from the appellant, 9. II. 7. 35. Ab. F. Scire facias 56, 
B. Scire facias 166. 2. Rich. 3. 8, S. P. C. 104. Con. 11. H. 4. 16. Ab. B. Scr 
acias 73. that there was no need of any ſcire ſucias where an appeal was abated 
dy the king's death, and the year and day were paſſed, 2. H. 7. 10. B. Chart. of Par- 
don 69. (J) 11. H. 4. 16. F. Corone 87. Same cafe B. Confeſſion 12. and Jour 
in Court 21. But it is made a wonder that a /cre facias was not awarded, 


(2)S. P. C. Sc. 36. If the appellant appear on the /c:re facias, it is 
194. (2) certain that he may pray execution notwithſtanding 
n the pardon : but if the ſheriff have returned a (Y) ſcire fa- 
(5) S. P. C. cias, or two (1) nihils, and the appellant appear not (4) 
104. upon demand, the appellee ſhall be diſcharged. Yet if the 
Summary251. appeal be of death, and the ſheriff return the appellant 
( Finch 477. dead, there are ſome (/) authorities that a ſcire facias ought 
Vide Dyer 0 go againſt the next heir to the deceaſed, but the greater 


168. 172. "WY" 
(4) \ Rich. number of (n authorities ſeem to be to the contrary, 


„. 
. H. 4. t. Ab. F. 8c. Fa. 63. B. Ch. de Par. 14. (IJ) 11. H* 4. 11. 11. H. 4. 


43. 19. H. 4. 6. Ab. F. Corone 266. F. Corone 85. Sup. c. 23. ſ. 38. & 41. 


(%% 9. H. . 5. Ab. Sc. Fa. 56. B. Sc. Fa 166. F. Appeal 88. 144. 38. H. 6. 13. 
B. Apncal 14!. C. de Par. 28. Sup. c. 23. ſ. 38.41, | 


(») Dyer 34. $e7. 37. There is ſaid (x) to be no need of any 
ſcune facias on ſuch a pardon again; the lords mediave 
or immediate, becauſe the pardon no way tends to reverſe 
the attainder, and conſequently can do no hurt to their 
title of eſcheat, &c. grounded on the attainder, but rather 
aftrms it. 


Seck. 38. If ſeveral perſons be outlawed in an appeal, 
and one of them be pardoned, and get his pardon allowed 
on the non-appearance of the appellant on a fcire facias, 
&c. and afterwards another of them get his pardon ; it 
ſeems, 
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ſeems, that he ſhall take no (a) advantage of the appellant's (4) 1. II. 4,1. 
default on the firſt /cire facias, but mult ſue out his /cire H. Se. Fa. 63. 
. : *C Bur B. C. de 
acias, &c. in the ſame manner as if there had been no Par 324 th 


ſuch default. ; the Ab. of 
the ſame caſe 
holds the contrary 


Sed. 39. It is holden by great (5) authorities, that if /5) Sum. 252, 
a perſon be convicted of manſlaughter upon an appeal of f; — 7 
death, the king may pardon the burning in the hand ; for cited 4. Skate 
which this reaſon is given by Sir Edward Cale, that it is Trials 382. 
no part of the judgment at the ſuit of the party, but a ( But myLd, 
collateral and exemplary (c) puniſhment inflifted by the Hobart f. 293. 
| ſtatute of 4. Hen. 7. c. 13. But this is made a quere by fay gs 
(4) others, and the principal caſe wherein it is ſaid to E 
have been reſolved, is very differently (e) reported, and ſo much as in 
was never adjudged (7): And the ground laid down, that the nature of 
the king may pardon it becauſe it is no part of the judg- on Ae 
ment at the ſuit of the party, by which it ſeems admitted, e ber, by ; 
that if it were part of the judgment, the law would be notify that 
otherwiſe, ſeems rather to make againſt it than for it; for the party may 
there are (g) precedents of expreis judgments, guod caute- erg his ler- 
riſetur in manu ſua lava. Allo it is () admitted, that 5 — 
where a defendant is to have a certain impriſonment, &c. 369, 370. 
at the ſuit of the party upon a ſtatute, the king cannot diſ- Dyer a02.267. 
penſe with it except in ſome ſpecial (i) cafes, wherein it C. Elz. 464. 
may be reaſonably intended that ſuch impriſonment was (1 Bigging's 
given by the ſtatute by way of ſatisfaction to the pub- © co... go. 
lic juſtice only; in which caſe it ſeems agreed, (+) that C. Eliz. 632. 
the king may diſpenſe with it, as it is ſaid that he may 682. 
with finding of fureties by one convict on the ſtatute (A 
againſt treſpaſſes in parks. wy ) "Ew 
(2) Raſtal 1. 
56. Yet it is omitted 58. (5) «. Coke 50. Dyer 261. 323. (I) z. Inf. 171. 
237. 2. Inſt. 200. 439. (4) Dyer 238. 3. Inſt. 171. 2. Inſt. 220, 


But it ſeems doubtful, whether the ſtatute of 4. Hen. 7. 
c. 13. which appoints the burning of the hand, can well 
admit of ſuch a conſttuction; tor the words are, whereas 
upon truſt of the privilege of the Church, diverſe have 
«© been more bold to commit murder, &c. becauſe they 
have been admitted to their clergy as oft as they have 
« offended; for avoiding of tuch preſumptuous boldneſs,” 
it is enacted, (That every perſon not being in orders, who 
© hath once been admitted to his clergy, be not again ad- 
« mitted thereto, and that every ſuch perſon convict, &c. 
„ ſhall be marked, &c.” from whence it ſeems plain, that 
the ſtatute expretsly intends fuch marking as a diſcourage- 
ment of the offence ; and it ſeems difficult to give a reaſon 
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why it ſhould be conſtrued to mean it only as a collateral . 
and not as a direct puniſhment. a 
» 

Neither doth it ſeem a plain reaſon, that becauſe the 
ſtatute intended it an exemplary puniſhment, the king may 
diſpenſe with it: for ſurely the execution of an appellee at- 
tainted of murder, and the perpetual impriſonment of a 
clerk delivered tothe ordinary upon a conviction on an appeal, 
who could not make his purgation, were alſo exemplary 

(a) Sup. ſ. 35. puniſhments ; and yet it is generally (a) agreed, that the 

5. Coke 59. king never could diſpenſe with them. And therefore upon 

_— :6r- the whole this ſeems to be a pointtlat deſerves to be farther 
ct it is made c 

a gore, cConſidered. 


Dyer 200. 
whether the king could not pardon ſuch impriſonment. 


Sell. 40. But granting that the king may pardon the 

burning in the hand in an appeal, it ſeems a very reaſona- 

(505 cke 50. ble (5) conſequence, that the party ſhall immediately be de- 
Vid? c. 33. livered by force of the ſtatute of 18. Eliz. c. 7. which ſays, 
fe th $96, that after burning he ſhall be delivered; which ought to have 
this conſtruction, that he ſhall be delivered after burning, 


£97. : 
Hobart 294. where he is to be burned, 


(c) 5. Co. 51. Sec. 41. It ſeems to have been always agreed, (c) that 
C. Eli. 684. the king's pardon will diſcharge any ſuit in the ſpiritual 
C. Car. 113» court ex officio. | 

114. 
% 5. Co. 31. Alſo it ſeems to be (4) ſettled at this day, that it will diſ- 
Winch 125, charge any ſuit in ſuch court ad inſtantiam partis pro refer- 
8 ] cr zs matione morum, Or ſalute anime, as for defamation, or lay- 
Con ©. Eliz, INS violent hands on a clerk, and ſach like; for ſuch ſuits, 
634. like thoſe in the ſtar-chamber, are in truth the ſuits of the 

king, though proſecuted by the party, 


(-) C. Jac, Alſo it ſeems to be (e) agreed, that if the time to which 
335: ſuch pardon hath relation, be prior to the award of coſts 


. to the party, it ſhall diſcharge them: And it ſeems to be 
667, 668. the general ( f) tenour of the books, that though it be 


) z. R. ſubſequent to the award of the coſts, vet if it be prior 
Abr. 3% to the taxation of them it ſhall diſcharge them; becauſe 
nothing appears in certain to be due for coſts before they 


299+ 
5. Coke 51. | 
Latch 199. Are taxed. 


Noy 35. 61. 7 
C. Cer.46, 47. Vide C. Car. 9. wherein it is holden, that an award of coſts, though 
they have not becn taxcd, ſhall not be avoided by a pardon ; but the other books 


ſeem contrary. 


Alſo 


2: "8... Or PA R DGN. 35 


Alſo, (a) if a perſon be impriſoned on a writ of excommu- (a) 1. Jones 
wicato capiends for his @ntumacy in not paying colts, and 7% 178 
afterwards the king pardon al! contempts, it ſeems, that he Cen. adidas 
ſhall be diſcharged of ſuch impriſonment without any ire ed, C. Jae. 
fucias againſt the partv, becaule it is grounded on the con- 159. And it 
tempt, which is wholly pardoned; and the party muſt be- 15 made a 


: | guœre C. Jac, 
gin anew to compel a payment of the coſts, Ann 


4 : an excommu- 
nication can be diſcharged by the king's pardon, * 8. Coke 68, 69. 


Seck. 42. But it ſeems agreed, (5) that a pardon ſhall (2) f. Coke 
not diſcharge a ſuit in the ſuiritual court, any more than in 5** 
a temporal, for a matter of intereſt or property in the plain- 
tiff, as for tithes, legacics, matrimonial contracts, and ſuch 


like. : 


Alſo it is (c) agreed, that after coſts are taxed in a ſuit in, c) Larch 
ſuch court at the proſecution of the party, whether for 190. 
a matter of private intereſt, or pro re farmatione morum, or pro ſa- 5. Coke 5ts 
lute anime, as for defamation, &c. they ſhall not be diſcharged - Car. 46, 


7, and the 
by a ſubſequent pardon, MIT 3 


tited to rhe precedent ſection. 


Sect. 43. If the offence be pardoned aſter coſts are taxed, 
and then the detendant appeal to a ſuperior court, which 
gives new coſts, whether upon the afirmance or reverſal of 
the firſt ſentence, they ſhall (4) not be avoided by reaſon c. Car 
of the pardon, . becauſe they are not given in reſpect of 1 5 
the offence, but of the award of the former cofts, which Winch 12 5. 
being taxed before the pardon, are not avoided by it, and 
therefore the appeal was proper ſor determining whether they 
were well given or not. But if the offence for which the 
ſuit was in the ſpiritual court be pardoned, hanging an ap- 
peal, and ſuch pardon relate to a time precedent to the award 
of the coſts, and after ſuch patdon the appellant defert his 
appeal, and the ſpiritual court award cofts againſt him in 
reſpect of ſuch deſertion, it ſeems, (e) that he may have a (-) 2.R. Abr. 
prohibition, becauſe the pardon having diſcharged the coſts 394- 
of the firſt ſuit as well as the offence, made the appeal to be 2 85. 
to no purpoſe. It is (/) ſaid, that coſts taxed to the part ( ID 
grieved for a contempt in a court of equity are not dit- 
charged by a general pardon of all contempts, becaule it is 
the common courſe of 2 court of equity to award ſuch coſts 
at the pleaſure of the judge. But it hath been queſtioned, 
whether coſts taxed by the prothonotary upon an attach- 
ment to the party grieved be not diſcharged by a general par- 
don of all contempts. | | 


) 2. Ventris 
194 · 


Vol. IV. A a Scat. 
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(a) 2. St. Tr. Sed. 44. It was infiſted (a) by the houſe of commons 
. 3 in the earl of Danby's caſe, and it is enacted by 12. and 
April 1679. & 13. Will. 3. c. 2. © That no pardon under the great ſeal 
May 5, 1679. be pleaded to an impeachment by the commons in par- 
3: Inſt. 238. ** lament.” —+ But after the impeachment is ſolemnly heard 
* 4. Com. 392, and determined, it is not underſtood that the king's royal 
2 N >; grace is farther reſtrained or abridged#; for after the impeach- 
Mr.Lechmere ment and attainder of the fix rebel lords in 1715, three of 
in favour of them were from time to time reprieved by the crown, and at 
the impeach- Jength received the benefit of the king's pardon. 

ment, 6. State 

2 As to the tenth particular, viz. Whether a pardon may be 


conditional. 


$2. 45. If feems agreed, (5) that the king may extend 
6% Moor 460. his mercy on what terms he pleaſes, and conſequently may 
Co. Lit. 274. annex to his pardon any condition that he thinks fit, whe- 
ther precedent or ſubſequent, on the performance whereof 

the validity of the pardon will depend. 


As to the eleventh particular, viz. Where a pardon is 
void in reſpect of a wrong recital. 


(c) Yelverton Sec. 46. It being a general rule, (c) that wherever the king 
* Jae 1 appears to have been deceived, his grant is void, I take it to 
5 be agreed, tliat if it appear from the recital of a pardon, that 
2. R. Ab. 188. the king was miſinformed either as to the (4) nature of the 
Dyer 352. Cale, or the proceedings thereupon, the pardon is void; as 
C. Jac. 548. where the (e) king pardons a man for felony whereof he 
(4) Ray: 13. ſtands indicted, or indicted and attainted, and in truth hs 


. Sid rn 1. 8 = 
0 0 8 g, Never was indicted, &c. , | 


Sec. 47. How a pardon of felony ſhall be avoided by 
ſtatute in reſpect of a wrong ſuggeſtion, hath been already 
ſhewn, ſection the tenth. 


As to THE SECOND GENERAL POINT, viz, What is the 
effect of a pardon, 


Sec. 48. | take it to be ſettled at this day, that the par- 
don of a treaſon or felony even after a conviction or attain- 
der, does ſo far clear the party from the infamy and all 

g vide other (/) conſequences of his erime, that he may not only 
1. Keb. 940. have an action (g) for a ſcandal in calling him traitor or 


F. Corone 
154. 231. 1. Aﬀize 3. C. Car. 55. ». Siderſin 222. 5. Coke 49. (g) Hobart 


67. 81, 82. Moor 863. 872. 1. R. Abr. $79. Owen 130. 1, Brownlow 19. 
Raymond 23. Con. Cro. Jac, 6:2, 
| : felon 


%4 


felon after the time of the pardon, but may alſo be a good 
witneſs notwithſtanding the (a) attainder or conviction ; be- (a) 2 * 
cauſe the pardon makes (6b) him as it were a new man, and 3. Stat. Tiiale 
gives him a ncw capacity and credit. 552, 553-5Bs. 
| SS 4 3 ap | +. <<096, 626% 

4. State Trials 119. 5. Modern 15, 16. Raymond 369, 370. 2. Hale 278. But 
the contrary is held, Bulſtrode 154. and 2, State Trials 520 to 524. Raymond 379, 
380. (2) Skinner 578, 579. 4. State Trials 119. Reilley's Caſe, Caſes C. L. 360. 


Seck. 40. And it hath been (e) admitted, that the king's (e) 4. St. Tr. 
pardon of the burning of the hand on a conviction of man- 379 to 386. 
laughter had the fame effect as to this purpoſe, as the burn- 
ing would have had, which is (4% agreed to reſtore the party () Sup. c. 33. 
to his credit. | leck. 129. 


Sed. 50. But it hath been adjudged, {e) that a pardon 0 By the 
is of no manner of force, as to this purpoſe, till it have lords in the 
% ] g ; | of War« 
paſſed THE GREAT SEAL, wick's wil 


3. State Trials 167 to 173. 


8:8. 51. Alſo it is ſaid, (/) that the pardon of a felony (f) Hobart 
will not make an arreſt for it, by one who did not know 67.832, 
of the pardon, unlawſul, becauſe ſuch arreſts being for the 
public good are to be favoured; and therefore ſhall not bs 
a4ionable by reaſon of ſuch a pardon, as ſcandalous words 
{hall be, becauſe they deſerve no favout. 


+ And it is. enacted by 4. Geo. 1. c. 11, ſ. 2, © That 
« where any offender ſhall be tranſported, and ſhall have 
« ſerved his term according to the order of the court, ſuch 
ce ſervice ſhall have the effe& of a pardon to all intents and 
« purpoſcs, as for the crime for which he was ſo tranſported, 
4c and ſhall have ſo ſerved.” | 


Sec. 52. I do not (g] find it clearly ſettled, whether | 
che 0 d f 4$ 2&1 of N 8 7 k thi ; (2) 3. St. Tr. 
the par. on ot a conviction ot perjury makes tne party 2 520 to 524. 
good witneſs. 1. Kebſe 780. 
N 1 8. Mod. 15, 16. 
Raymond 369, 370. 379, 380. Kelynge 37, 38. 1. Siderfin 52. 221, 222, 3. Le- 
vin: 426. A pardun of perjury at common law reſtores the party ta his credit and 
comperency, Gilb. L. E. 142: Reilley's calc, Caſes in C. ; 360.; but by «5. Eliz, 
&..9. the Like is by expreſs words reſtrained from pardoning a perjury on the Ratuzes 
Gilb. L. E. 142. 2. Hawk. ch. 69. 1. 12. 


8+. 53, If a man be convicted. or deprived, or other- 
wile puniſhed for an offence during a ſeſſion of parliament, 
and at the ſime ſeſſion an act paſſeth which pardons the of-, . _. 
fence, it ſeems agreed, (%) that the conviction or depri- ©) &. Eli. 
vation, &c. are 1% facto avoided ; becauſe the act taking Lad 2 
effect from the firſt day of the ſeſſion, it now appears ; 
Aaz | that 
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At the offence was pardoned at the time of the conviction, 
c. | | 


: Alſo it hath been adjudged, that where an act of parlia- 
6% 6. Coke ment expreisly pardons ſuch and fuch crimes from a cer- 
35s tain day before the ſeſſion, it thereby avoids all (a) con- 
C. Car. 67, victions, and (%) deprivations, and (c) awards of coſts and 
68. 114, 113. amerciaments (4), &c. for ſuch crimes, whether ſuch con- 
Vide Latch victions, &c. were before or after the ſeſſion, becauſe it ap- 


. „ Pears to be the intent of the parliament that ſuch crimes 
36. II. 6. 1.2. {hall no way be puniched, which cannot take effect if ſuch 
F. Fines 21. convictions, &c. continue in force. 
Pardon 6. ” 


() 6. Coke 13, 14. But this caſe has often been denied to be law, 1. Keble 530, 
1. Sidertin 164. 222. /c) Latch 190. Noy 91. Cro. Car. 47. (4) 36. H. 6. 24 
25. 37. H.6. 21. F. Chart. 22. $5. Coke 49. Co. Litt. 126. C. Jac. 64. Moor 
394. Cro, Eliz. 765, 478, Whether an excommuulcation be pardoned by a general 
pardon of all contempts, &c. Sup. ſect. 41. 


Y. Levi . 
Les: enk Set. 54. But it ſeems to be a ſettled (c) rule, that no 
2. Modern 53, Pardon by the king, without expreſs words of reſtitution, 
1 Keble 60 f. ſhall diveſt, either from the king or (/) ſubjeQ, an intereſt 
757-b:7.921, either in lands or goods veſted in them by an attainder 
922. of conviction preceding. Yet it ſeems (g) agreed, that a 
3. Modern tor. . P D Baka: rs nh 
FOR pardon prior to a conviction, ſhall prevent auy forfeiture 

19 2 * . ' , 
1. Saunders either of lands or goods. f 
362. 363. | | | 

1. Sidderfin 167, 168. 264. Theloal. I. 1. c: $5, ſet. 8. (/) Dyer 34: Finch 
467. Theloal. I. 1. c. is. ſect. 3. (g) 5. Coke 110. Owen 87. 4. State Trials 
119. 2. Modern . 


(+) 1. Lev. $8. 55. It hath been adjudged, (5) that a clauſe of 
If obs 1 releaſe of all judgments and executions” in a general par- 
757. 817.921, don extends as well to debts due to the king by aſſign- 
922. ment or forfeiture, as to thoſe original'y due to him, 
1. Saund. 362, and that it doth not reſtore them to the perſon who atſign- 
1. Siderfſin ed or forfeited them, but extinguiſnes them in the hands 


167. 204. of the debtor. 


Sr. 56. It ſeems agreed, that notwithſtanding the 
king's pardon to a ſimoniſt coming into his church contrary 
to the purport of 31. Eliz. c. G. or to an officer coming in- 

to his office by a corrupt bargain, contrary to the purport 
(7) Sup. ſ. 26. of 5. and 6. Edw. 6. c. 16. may fave (i) fuch clerk or 
- FR _ ofiicer from any criminal proſecution in reſpect of the 
(i) 1 corrupt bargain ; yet ſhall it not (#) enable the clerk to 
Eg. Lis, 120. hold the church, nor the (/) officer to retain the office, be- 
"ogra  caule they are abſolutely diſabled by ſtatute. 
Clergyman's : 


La c. 5. (/) z. Inſt, 151. z. Bulſt. 90, 91. Sce Bk 1. c. 67, ſ. 5. 1. Keble 781. 
| Sec. 
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Sect. 57. Alſo it ſeems (a) agreed. that the king's par- (a) Co. Lit. 
don cannot falve the corruption of blood by attainder of 8. a. 391. 

_ treaſon or felony, 3- Io 
| 240, 241. 


1. IIale 358. 2. Comm. 254, 4. Comm. 395, * 


As to THE THIRD GENERAL POINT, viz, Whether a 
pardon may be waived, 


Se. 58. I take it to be (3) agreed, that a general par- C) See Bk. x, 
don by parliament cannot be waived, becauſe no one by his & 64. 1.63. 
admittance can give a court a power to proceed againſt him, 1 


when it appears there is no law to puniſh him. B. Notice 1. 
26. H. 8. 7. 


11. H. 4. 41. EB. Corone zo. 300. Indict. 2. F. Corone 89. Crompton 115. Foſ- 
ter 43. 4. Comm, 394. | 


Sect. 59. But it is (c) certain, that a man may waive (0) 5. P. C. 
the benefit ofa pardon under THE GREAT SEAL; as where one 7169. 
ns: h B. Corone 
who has ſuch a pardon doth not plead it, but takes the gene- 280. 


ral iſſue, after which he ſhall not reſort to the pardon. Kelynge 24. 
Jenk. Cent. 


129. Hale 252. Foſter 40. Wiilſon 150. and vide the caſe of Rex v. Haines, Wil- 
ſon 214. where the bencfit of an aft of grace was allowed after the general iſſue 


„ 


p:caded, 


And now I am to ſhew in what manner a pardon is to be 
taken advantage of; which I ſhall conſider, | , 


1. In relation to a general pardon by parliament, 


2. In relation to a particular pardon under THE GREAT 
SEAL, 


Axp F1RsT, As to the pleading of a general pardon by 
parliament. e 


Sec. bo, It ſeems (d) agreed, that if any perſons are ex- [4) Sum. 252, 
cepted out of it, the Court is not bound, and ſome (e) have 8. E. 4. 7. 


Holden that it hath no power in diſcretion, to give any perſon C. Car. 32. 
Cromp. 115. 


the benefit of it unleſs it be pleaded. C. Eliz. 768, 

| 778. | 
6. Coke 79. Moor 770. Raymond 23. 2+ Inſt. 234. 2. Roll. 307. C. El z. 4. 
Moor 619. (e) Leonard 300. C. Eliz. 125, Con. Lane 51, Moor 394. Vidg 


5. Cike 49. C. Car, 32. Yelverton 126. 


Alſo it ſeems generally agreed, that if the body of ſuch a 
pardon either excepts divers particular perſons by name, or 
excepts all thoſe who come under a general deſcription, as 
* 2!lthoſe whoadhered to J. S. &c.“ no one can demand the 
A a 3 | bene: 
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(a) 8. E. 4. benefit of it, without expreſsly ſhewing, in the (a) firſt . 
7· caſe, that he is not one of the perſons excepted, and in the 
4 . 7 7 latter (() caſe, that he is not included in ſuch deſcription. 
B. Plead 124. And if he happen to be of the ſame name with one of the 
Con. 2. Leon. perſons excepted by name, it is ſaid, that it will not (c) be 
6 Fafticienit for him to aver that he was none of the perſons 
(5) 8. E. 4. excepted, without adding that he js a different perſon from 
8. p. c. 103. ſuch other of the ſame name. Which how it can be tried, 
F. Pardon 3, unleſs it appear by ſome additions to the name in the ſta- 
Elowden 103. tute, may deſerve to be conſidered. LEES, 


448. | 
B. Charter 66. 4. H. 7, 8. Dyer 27. 2. State Trials 5. (c) 8. E. 4. 7. 
8. P. Cs 103 : F, Far don Zo x "Y * a + 5 1. 5 ; ; - 


But if the body of a ſtatute be general as to all perſons 
whatſoever, and afterwards ſome are excepted in the pro- 
(4) Vide viſoes, (d) perhaps it may be ſufficient to plead ſuch a par- 
1 7 -y don, without any averment that he who pleads it is none 
* of the perſons ſo excepted; it being a (e) general rule, that 
(. Levinz where a man is within the general words of the body of a 
26.88. record or deed which is qualified by ſubſequent proviſoes, 
_ 65. it is ſufficient for him to bring his caſe within ſuch general 
Vide whe er words, and that the exceptions in ſuch proviſoes ought ta 
of $alitbury's be lie wn of the other fide, e 
caſe, Shower | 
290, more fully reported Carthew 131, &c, But ſce Ratcliffe's caſe, Foſter 43. 45. 


3 g 


69 Sum. 232. Sei. 61. But it jeems agreed, (7) that the Court is ſa 
| gry 53- far bound to take notice ex officio of a general pardon by 
B. Netice 1. Parliament, which extends to all perſons in general with- 
Dyer 28. cut exception, that it cannot proceed againſt any perſon what- 


5. Coke 49. ſdever as to any of the offences pardoned, though he be ſa 


3. H 234+ far from pleading it, or praying the benefit of it, that he 
Is » +. 41. | wr” « | | q 
B. Corone 30. docs all he can to (g) waive it. ; 


Indittment 2 . 
2. Roll. 307. (g) Sup. ſcct. 58. 


Sect. 62. Alſo, where a general act of pardon excepts 
(5) Noy 10. certain kinds of crimes, there is (%) no need to aver that 
C. Car. 449. the crime whereof a perſon is indicted is not one of ſuch ex- 
Moor _— cepted crimes ; but the Court ovght judicially to take notice 
ew whether it be excepted or not. nF. Tg boy 
Carthew 132. EE Eee. 
Crompton 316, 8. Coke 63, 3. Inſt. $300 
(i] c. Elis. Sec. 63. Alſo, where ſuch a ſtatute excepts only one 
126. particular perſon, it hath been (i) ſaid, that there is no 
g. Leonar. 26. need of an averment that a perſon indicted is not ſuch 
But ſee Foſter perſon; but that the Court is to take notice whether he be 
441 45+ © ho or not. IT 4 TEES Fd N 


I 


SECONDLY, 
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SECONDLY, As to the taking advantage of a particular (a) That ng 
pardon under THE (a) GREAT SEAL, I {hall obſerve only ſuch pardon 


the following particulars, is good unleſs 
under the 


Great Seal, and conſcquently that articles of ſurrender cannot be pleaded as amount - 
ing to a pardon, 1. State Trials 578, &c. Neither can the ſign manual importing 
a pardon be pleaded, Rex v. Beaton, 1. Black. 479. Vide infra ſect. 71; the 
caſe of the King v. Murphy in July ſeſſion 1773; and Foker 62. 


Se. 64. Finsr, That it will be (5) error to allow a ( C. Elia. 
man the benefit of ſuch a pardon unleſs it be pleaded. 153˙ 


Se. bg. SEconDLY, That he who pleads ſuch a par- 
don ought to (e) produce it /ub pede ſigilli, though it be a 8 


plea in bar, becauſe it is preſumed to be in his cuſtody, 11. H. 3 
and tlie (4) property of it belongs to him. (4) Sec the 
books above 


cited, and Cro. Jac. 70.317. Cro. Car. 441, 442. 1. Jones 377. 1. Siderfin 311, 
C. Eliz. 217. 547. 716. 


Yet if a man plead ſuch pardon without producing 
it, it ſeems (e), that the Court may in diſcretion indulge (e) 11. H. 4. 
him a farther day to put in a better plea ; and at ſuch day 4 
he may perfect his plea by producing the charter. 8. P. E. ag 


Alſo it ſeems ( f ) agreed, that there is no need in a plea of (/ * ſup. 
autrefoits acquit, &c. to produce the record immediately; ** 35* becks, 
becauſe it is pleaded in bar, and he who pleads it hath nei- 


ther the cuſtody nor property of it. 


Sect. 66. TrinDLy, That if there be a variance (g) be- (g) Sum. 253, 
tween the record on which a man is convicted or attaint- Sup. c. 35. 
ed, and his charter of pardon, yet if there be no repug- {+ 3» 4: 5: 

a , 3. Inſt. 240. 
nancy to intend that the ſame perſon or thing are meant $ P. C. 104. 
in both, it may be rf by proper averments: And Crompton 
therefore if one be indicted by the name of J. 8. (Y) yeq- 116. 
ce man,” and pardoned by the name af © F. S. gentleman,” or in- ( Keilway 
dicted by the name of © B. the taſker,” and pardoned by the p, 

. 60 55 1 yer 34. 
name of B. the ſon of V.“ he may make good the variance 1. Rofl. 368. 
by averring that he is the ſame perſon intended in ſuch in- F. Coroue 
dictment and pardan : Or if in an indictment (i) of the 3255 k 
death of J. S, the ſtroke being ſuppoſed ta have been given a 8 58. $0.24 
on the firſt of Auguſt, and in the pardon © on the third,” Ab. F. Brief, 
the party may aver that the death of one and the ſame J. S. ſeems con- 
ate intended in both. And if ſuch a variant pardon be trary 364+ 
pleaded without any ſuch averment, it ſeems that the Court : : 11. N. 
1 5 Ab. F. Mon, 
de Faits 128. B. Variance 38. B. Corone 29. B. Charter de Pardon 15, But 
note, that none of theſe books make mention of any averment, but ſeem to imply that 
the pardon was allowed without it, yotwithſtanding the variance. 7 
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may in diſcretion give the party a farther day either to 
(a) 11. II. 4. (a) perfect his plea, or to (5%) purchaſe a better pardon: 
F. Mon. de And there are ſome (e) inſtances in old books, where upon 
Fairs 123. ſuch variance the Court took an inqueſt of office, whe- 
(5) z. init, ther the ſame perſon were meant in both records. 


240. 
1. Siderfin 41. 26. Aflize 46. Raymond 13, F. Office de Court 34. B. Charter 
de Pardon 32. B. Office de Court 25. {c) F. Cor. 294. 3. Aﬀize 15. Ab. F. 
Corone 165. B. Cor. 190. B. Variance 63, But Brook, in abridging this caſe 

under the title of Charter of Pardon 29. makes this remark, qz9d rum mb. | 


Vide ſet, 29. Set. 67. FourTtury, That no ſuch pardon can be 
where this leaded together with, or after the general iſſue, unleſs it. 
prone > traat be of a date ſubſequent to the time of the pleading ſuch iſſue, 
ed of ; and * e aA : , 1 wor 
Ratclif,'z becauſe otherwiſe it is waived by it. 


Cale, Foſter C. L. 40. 


(4) 37. H. 6 4. Sec. 68. FirTPLY, (4) That the party ſhall not be 
F. Charter 21, obliged to lay the ſtreſs of his caſe on any particular words 
or clauſe in ſuch pardon, but may take advantage of tlie 
whole. | | 


(&) 36. H. 6. Seft. 69. SixTHLY, That after an (e) amerciament in 
24, 25 the king's bench hath been eſtreated into the exchequer, 
F. Charter 22. and the party, being taken upon proceſs from thence, 
B. Charter 25. hath inſiſted upon a pardon, and been denied any benefit 
from it, yet he may be brought by a habeas corpus cum 
cauſa to the king's bench, becauſe the record remains 
there, and the tranſcript is only ſent into the exchequer, 
and may plead the fame pardon in the king's bench, and 
if it be adjudged ſufficient, may have a ſuper/edeas to the 
barons, &c. | | 8 


Sec. 70. SEVENTHLY, That while the ſtatute of 
10. Edw. 3. c. 2. ftocd in force {which required all per- 
ſons pardoned for felony to find ſureties for their good be- 
haviour before the ſheriff and coroners within three months, 


| (f)S.P.C. &c.) no pardon of (J) felony could be allowed, without 


103. a writ out of chancery, commonly called a writ of al/ow- 
Crompton ance, teſtifying that the party had tound (2) ſureties, &c, 
hl © according to that ſtatute, unleſs it were diſpenſed with by 


. a ſpecial clauſe of non 9b/fante, &c. 

1. Keble 9. i 

1. Siderfin 41. Raymond 13. 3. Inſt. 234, 235. Carthew 12 1. But there never 

was any neceſſity for ſuch writ upon a pardon of treaſon, C. Eliz. 814. Noy 31. 

©) That a breach of the recognizance avoided the pardon, 3. Hen. 7. pl. 7. S. P. C. 
103. Crompton 115, Sec Rex v. Chetwynd, Strange 1203. 9. State Trials 242. 


But the neceſſity hereof is taken away by 5. and 6. Will. 


and Mary, c. 13. which hath repealed the ſaid ſtatute of 
| f 10. Edw. 


Ch. 37, Or PARDON. 367 


10. Edw. 3. but hath provided, “That the juſtices before 
„ whom any pardon for felony ſhould be pleaded, may at 
* their diſcretion remand, or commit the perfon who 
& pleads it to priſon, till he or they ſnall enter into a re- 
% cognizance with two ſufficient ſureties for the good be- 
„ haviour for any time, not excecding ſeven years. Pro- 
„ vided that if fach perſon be an infant or me covert, he 
or the may find two ſufficient ſureties, who thall enter 
into a recognizance for his or her being of the good be- 
* haviour, as is aforeſaid.“ 


Sc, 71. EronuTHLY, That the Judges may infift on ( Pitzher- 
the uſual ſee of gloves (a) to themſelves and officers, be- bert's Abridga 


. fore they allow a pardon. ment, tit 
Corone 294. 


4. E. 4. 10. 2. Jones 56. 1. Siderfin 432. Kelynge 25, Pulton de Pace et Regis 89, 


+ Sect. 72. NixTHLY, That the mode of taking advantage 1. Black. 
of a pardon upon the Circuits and at the Old Bailey is to pro- Rep: 4798 
cure the king's fign manual or privy ſeal ſignifying his ma- Rep. 793. 
jeſty's intention to afford a pardon to the priſoner, either 
abſolutely or conditionally as the caſe may be, and directing 
the juſtices of the gaol-delivery to bail him, on his entering 
into a recognizance to appear and plead the next general 
pardon that ſhall come out. This mandate the juſtices 
obey ; taking ſecurity, if the pardon is conditional, for the 
performance of the ſtipulation upon which it 1s granted ; 
and afterwards iſſuing their warrant to the. gaoler for his 


diſcharge. 


CHAP, 


nt A ER omen 222 


363 


CHAPTER THE THIRTY-EIGHTH, 


or TH8S 


GENERAL ISSUE, 


HN ſhewn already, that the general iſſue is plead- 
11 able in capital caſes, together with any other plea in 
bar or abatement which is not repugnant to it; and. that (a) Chap. 2 
it may alſo be pleaded even after ſuch plea found againk a ee 5 
defendant (a): And having alſo ſhewn, that the plea of the ( Chap. Me. 
general iſſue amounts to a waiver of a pardon (5): And ſect. 5g. 
what is a good general ifſue to an information on a penal {*) Chap. 26. 
ſtatute /c) ; and in the ſame chapter in what manner the /d) Set 
iſſue is to be jojned on ſuch an information, and where it is ,, 7% 


to be tried (4) : 4. Comm. 332» 


I ſhall in this place take notice only of the following par- 


ticulars. 


Sect. 2. FirsT, That in a criminal information or in- (0 1. Sid. 230. 
dictment in the (e) king's bench for a miſdemeanor, and Co. Ent. 363. 
alſo in an indiament before (7) juſtices of the peace, the (C. Car. zi. 
iſſue is well joined for the king by the words © A. B. qui pro 8 
rege ſequitur fimiliter, &c.“ without any addition ſhewing C. Ent. 3720 
that A. B. is the proper officer for this purpoſe; for it ſhall 479. 381. 383. 
be intended that he was ſufficiently known to be ſuch by the 387. 390. 
Court. But in all (g) precedents I meet with of informa- * $35; 
tions of intrufion, the iſſue for the king is joined by the DES Ke 338 
Attorney-general, (5) naming himſelf ſuch. | Raſtal 385. 


Sect. 3. SECONDLY, That in indictments of capital 
crimes, after the defendant hath pleaded © quod ip/e in nullo eſt 
% nde culpabilis, et inde de bono et malo ponit ſe ſuper patriam” . 
(which is the general form of pleating the general iſſue in () See the 


capital caſes, both in (i) indictments and (+) appeals), the eee e = 


uſage ſectns to have been immediately to award proceſs (4) Coke Ent. 


againſt the jury, without any expreſs joining of iſſue on the 57. 
part of the king (1). But in the precedents of appeals of Raſt-47 to 55. 
felony, whether by an (J) appellant or (m) approver, gene- (1) 4+ _ 
rally the iſſue is expreſsly joined by the appellant and ap- Ten, 
prover, as well as the appelle. N 8. St. Tr. 287, 
ER 5 Vers 1 : agree that it 
is hot neceſſary to join iſſue on record. And ſee Rex v. Dowlin, 5. Term Rep. 311, 
Sed vide 9. Rep. 63. (27) See the precedents cited to the precedent letter. But in 
Raſtal 43. after the general iſſue with an &c. the proceſs is immediately awarded 
; "ap ie 1 


againſt the jury. (m) Raſtal 42y «+ | 
n. Oy | 3 Set. 


364 Or TRR GENERAL ISSUE, Bk. 2. 
(a) H. 4. 33. Seck. 4. Thin, It ſeems ) the better opinion, that 
B. App. 19. if an iſſue be joined in proceſs on a recognizance for the 
peace, whether the defendant killed J. S. and ſuch iſſue be 
found for the king, yet ſhall it not eſtop tlie defendant to 
plead not guilty to an indiftment or appeal for the death of 


the {ame J. 8. 


Kinlech's + Sect. 5. FovRTHLY, It ſeems, that on the general iſſue 
Cale, Foſt. 16. « not guiliy” being pleaded, the defendant cannot take an 
objection in law, which is in the nature of a plea, to the 
juriſdiction of the Court, nor can any evidence he received 
to ſupport ſuch an object ion on that i(Tuc, but ſuch mattex 


mult be ſpecially pleaded, 
7 


CHAP, 


CHAPTER THE THIRTY-NINTH. 


O F 


ASSIGNING COUNSEL. 5 


A PERSON having pleaded “ not guilty,” is to be tried 


either, 
1. By his country. 


2. By his peers. 


1 


3. By battle. 


But before I conſider what is proper to each of theſe in 
their order, I ſhall endeavour to ſhew, 


1. In what caſes a priſoner may have counſel to aſſiſt 
him in his defence. | 


2. Where he may have a copy of the indictment. 


As to the firſt of theſe particulars, viz. In what caſes a 
priſoner may have counſel to aſſiſt him in his defence. 


Scct. 1. I take it to be a ſettled (a) rule at common law, (a) 3. Taft 
that no counſel ſhall be allowed a priſoner, whether he be Fc 1 
a (5) peer or commoner, upon the general iſſue, on an 7. H. 4. 35. 


indictment of treaſon or telony, unleſs ſouie point of law F gt ap 
iſe proper to be debated, 2. Bulſt. 147, 
ariſe et 8 B. Cor. 54. 


F. Corone 31. C. Car. 147. 8. P. C. 151. 9, E. 4. 2. 1. Levinz 86. Dr. and St. 
b. 2. c. 45 » 1. St. Er. 70. 2. Stat. Tr. 1002. Sce the OKS cited to the other parts 
of this Chapter. (4) 1. St. Trials 70. 265. 614. 4. St. Trials 355, 3. Inſt. 29. 
1. Ruſh, Col. 94. Fuſter 231. 


$28. 2. This indeed many have complained of as very 
unreaſonable; yet if it be confidered, that generally every 
one of common underſtanding may as properly ſpeak to a 
matter of fact, as if he were the beſt lawyer; and that it 
requires no manner of {kill to make a plain and honeſt de- 
fe ce, which in caſes of this kind is always the beſt ; the ſim- 
plicity,the innocence, the artleſs and the ingenuous behaviour 


of 
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of one whoſe conſcience acquits him, having ſomething in 

it more moving and convincing than the higheſt eloquence 

of perſons ſpeaking in a cauſe not their own. And if it be 

(a) 2. Bulſt. further conſidered that it is the (a) duty of the Court to be 
147. indifferent between the king and en and to ſee that 
3- Inſt. 29. the indictment be good in law, and the proceedings regular, 
See the 9pi- and the evidence legal, and ſuch as full he point in 
uy nos V and the evidence legal, and ſuch as fully proves the point in 
Juſtice Foſter, 1{{ue, there ſeems no great reaſon to fear but that, generally 
Diſcourſe of ſpeaking, the innocent, for whoſe ſafety alone the law is 
HighTfezſon, concerned, have rather an advantage than a prejudice in 
ect. 25 of Sie having the Court their only counſel. Whereas, on the 
eee > ps other ſide, .the very ſpeech, geſture, countenance, and 
kyns upon this manner of defence of thoſe who are guilty, when they ſpeak 
oint. 3. Stat. for themſelves, may often help to diſcloſe the truth, which 

Trials 758- probably would not ſo well be diſcovered from the artificial 


4 = "ang detence of others ſpeaking for them. 
See 4. Comm. 349. 

Sect. 3. But the law allows a defendant the ſame benefit 
(3) 8. P. C. of countel in an C) appeal, whether capital or not capital, 
151. — as in any other action. Perhaps for this reaſon among (c) 
Dr. and St. others, becauſe appeals are preſumed to be generally carried 
bk. 2. c. 48. . : . by og 5 
Dyer 296. on with greater heat and ſpleen than indictments, and yet 
Keilway 176. are not ſo much to be favoured, as being for the moſt part 
Finch 386. rather grounded on a deſire of private revenge than of public 
2. Bulſt. 35. juſtice; and therefore the detendant ſhall have at leaſt the 


9. E. 4» 2. m Pe . 8 = 
. fame ady antage in them as in common actions. 
F. Coronc 31. (C) Dr. and St. bk. 2. c. 48. 


Sec. 4. Alſo upon indictments, the Court will never 
refuſe to aſſign the priſoner . counſel to argue a doubtful 
point of law, happening to ariſe at or after his trial ; as 

where it ſhall appear queſtionable whether the facts proved, 
(4) 3. Inſt. if true, fully (d) amount to the crime charged againit him; 
12 or whether the perſons offered to be evidence againſt him 
N e g be (e) legal witneſſes, in reſpect to ſuch or ſuch æxceptions 
ford 671. Againſt them; or whether certain perſons returned (/) of 
{e) 2. St. Tr. his jury can be lawful jurors, in reſpect of certain objections 
$20. againſt them; or whether the (g) indictment or (5) pro- 
3.51. Tr ceſs, &c. be ſtrictly legal: in all which caſes the priſoner 
N muſt (i) propoſe the point, and (&) if the Court think 


3 68. it will bear a debate, they will aſſign him counſel to 


C. Car. 147. argue it. 
2. Hale 236. - „3 . 1 
(6) 3. Inſt. 29. 137. 6. Coke 14. (7) 3. Inſt. 137. 2+ St. Tr. 762. (4) 2. St. Tr. 
694- 701. 709 763, 764. Zo St, Tr. 876. 4575 
Int Seft. 5 Alfo, wherever a priſoner hath a (1) pardon 
| nite *9* 6r other (n) ſpecial matter to plead to an indictment, or 
26. Aſſize 46. F. Off. de Court 34. (=) 1. H. 7. 23 B. Corone 128, 129. Finch 386. 
| All 


Ch. 39. Or ASSIGNING COUNSEL. 267 


„an (a) error to aſſign in order to reverſe an outlawry, the (a) 2. Jones 
Court will of courſe aſſign him counſel. And it is (%) ſaid, 88 p 
that for ſuch collateral matters any one may be of counſel V. in the K. 
for a priſoner without any aſſignment. Year-Book of 


1. Hen. 7. 13. the Court refuſed it, becauſe the party was of very bad fame. (Z) 2. 
3 180. Strange 824. 9. State Trials 85. Foſter 232. See alſo Ratcliffe's caſe, 
*oter 42. where upon the trial of a collateral iſſue the priſoner had the aſſiſtance of 
counſel, 


Se. 6. But if a queſtion ariſe on the trial of a peer con- 
cerning the courle of parliamentary proceedings, the lords 
will not (e) ſuffer it to be argued by counſel, but will de- (&) 2. St. Tr. 


n 694. 699. Vide 
bate it among themſelves. tber 


Ducheſs of Kingſton for bigamy, before the peers, 11. State Trials. 


dect. 7. There is a caſe in the Vear- Book of(4) Henry the fourth, (4) 7-H. 4. 36. 
where a ſerjeant at law, as amicus curiæ, offered his opinion 4. ago 151. 
to the Court concerning the trial of an indictment of death, 3 Tull. 29. 135. 
that it was not proper to proceed in it till the year and day 
were paſſed, nor doth he appear to have been any way repre- 
hended for it. (e) But it is not ſafe for any one to be (e) 2. St. Tr. 
either counſel or ſolicitor to one in priſon for a capital 272 273. 712. 
crime, in order to prepare him for his trial, without an 743.763. 768. 
aſſignment from the Court. But by leave of the Court, pri- 
ſoners have ſometimes been indulged the affiſtance of coun- 
ſel, not only to (/) adviſe them . rr but (g) alſo to (711. St. Tr. 
ſtand by them at the bar: but it is ſaid, () that, in ſtrict- 133. 
neſs, they ought not to be prompted by them as to matters (g) 2. St. Tr. 
of fact, (i) nor to have the afliftance of any papers drawn 18. 
up by counſel to pre them for their trial ken 

p by prepare them tor their trial. bs 

() 1. St. Tr. 732. 2. St. Tr. 743. 762, 763. 770. 


Se. 8. After a priſoner hath had counſel affiened him, 
the Court will not (+) diſcharge them without his conſent, (4) z. St. Tr. 
though they deſire it, but will ſometimes add others to 233- 
them, 


Se2. 9. It is (1) ſaid, that the Court cannot aſſign an (/) 1. Bulſt. 
_ appellee any of the king's counſel ; but that if they will, 85. 
they may be either for or againſt them. 


Se. 10. It having been found by experience that pri- See Henry's 
ſoners have been often under great diſadvantages from the caſe, 1. Burt. 
want of counſel, in proſecutions of high treaſon againſt the . 
king s perſon, which are generally managed for the crown gi, Bartholo- 
with greater ſkill and zeal than ordinary proſecutions, it is me Shower 
enacted by 7. Will. 3. c. 3. That all and every perſon and was the firſt 
«« perſons whatſoever that ſhall be accuſed and indicted counſel aſ- 


5 5 ; b : ſigned by vir- 
for high ticalon, whereby any corruption of — i of eh 


| 
| 
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(a) In the caſe 
of Lord | 
George Gor- © 
don, MR. ERSs- 6 
KINE moved « 
that counlel 4 
might be aſ- 
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or ſhall be made to any ſuch offender or offenders; or to 
any the heir or heirs of any ſuch offender or offenders, 
or for miſpriſion of ſuch treaſon, ſhall be received and 
admitted to make his and their full defence by counſel 
learned in the law: and in caſe any perſon or perſons ſo 
accuicd or indicted ſhall deſire counſel, the Court, before 
whom ſuch perſon or perſons ſhall be tried, or ſome judge 
of that court. is authoriſed and required, immediately 
upon his or their requeſt, (a) to aſſign to ſuch perſon or 
perſons, ſuch and ſo many counlel, not exceeding two, 
as the perſon or perſons ſhall deſire, to whom ſuch 
counſel ſhall have free acceſs at all ſeaſonable hours; any 
law or ufage to the contrary notwithſtanding.” 


ſigned ; but BULLER, Juice, doubted whether this application ought not to be made 
by the prifoner himſelf at the bar, the words of the frature being, „upon 4s or their 
« requeſt ;” but the Attorney-gencral conſenting, the motion was allowed. Douglas 5391. 


ec 
cc 
ce 
cc 


See Ld. Win- 


Sef. 11. But by 7. Will. 3. c. 3 ſ. 3. it is provided, 
That any perſon being indicted of ſuch treaſon may be 
outlawed, &c. and where by the law, after ſuch outlawry, 
he may come in and be tried, he ſhall upon ſuch trial 


have the benefit of the ſaid act.“ 
Scct. 12. And by 7. Will. 3. c. 3. ſ. 12. and 13. it is furs 


toun's caſe, ther provided, That nothing in the ſaid act ſhall extend, 


6. State Trials 4 

p- 17. * 
cc 
T 
T 
cc 
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or be conſtrued to extend to any impeachment or other 
proceedings in parliament whatſoever. And alſo, that it 
ſhall not any ways extend to any indictment of high 
treaſon, nor to any proceedings therenpon for counter- 
feiting his majeſty's coin, his great or privy ſeal, his fign 
manual, or privy ſignet.“ 


+ Sef.13. But now by 20. Geo. 2. c 30. it is alſo enacted, 
That all and every perſon and perſons whatſoever who 
ſhall be impeached by the commons of Crea: Eritain of 
any high treaſon, whereby any corruption of blood may 
or ſhall be made to any ſuch offender or offenders, or to 
any the heir or heirs of any ſuch offender or offenders, 
or for miſpriſion of ſuch treafon, ſhall be received and 
admitted to make his or their full defence by counſel 
learned in the law, not exceeding two counſel, who ſhall 
be aſſigned for that purpoſe, on the application of the 
party or parties impeached at any time after the articles of 
imptachment ſhall be exhibited by the commons.“ £4 


CHAP- 
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CHAPTER THE THIRTY-NINTH, 


CONTINUED. 


O F 


GRANTING 
A COPY or Tut INDICTMENT. 


A to the ſecond particular, viz. Where a priſoner may 
have A cor OF THE INDICTMENT againſt him. 


Sect. 13. Tt is faid, (a) that by the common law it is 2 1 
always denied in caſes of treaſon or felony. Let if a pri- Moor 666. 
ſoner take a legal exception to an indictment, it is ſaid, (5) 1. St. Tr. 644. 
that the Court will grant him a copy of ſo much as concerns 2. St. Tr. 211. 
his exception. Alſo, if he have ſuch matter to plead which hy __ : 
cannot well be put into form without knowledge of the 3 ew 
charge againſt him as laid in the indictment, as autrefoits Show. Tm 4 
acquit, Sc. it is (c) ſaid, that the Court will give him the 1. Sid. 85. 
heads of the indictment, to enable him to have his plea ſo 2, Hale 236. 
drawn as to ſuit the charge againſt him, 95.77 1885 


(c) 2. St. Tr. 711. Foſter 430. 


Se. 14. But by 7. Will. 3. it is enacted, That every 
« perſon and perſons indicted for high treaſon, except for 
£ counterfeiting the coin, or the great or privy ſcal, or ſign 
manual or privy fignet, ſhall have a true copy of the 
« whole indictment, but not the names of the witneſſes, 
« five days at the leaſt before trial, to adviſe with 
% counſel thereupon, to plead and make their defence, his 
or their attorney or agent, requiring the fame, and pay- 
« ing the officer his reaſonable fees for writing thereof, 
„ not exceeding five ſhillings for the copy of every ſuch 
« indictment.” | 


\ 


Se, 15. It is ſaid this muſt be intended five days before See 1. Burr. 
arraignment, becauſe the priſoner pleads in/ianter upon the 3. ; 
arraignment, Douglas 591. 


What exceptions may be taken to ſuch indictment, and te) Bei | 
when, hath been ſhewn, chapter the tweaty-fitth. (e) to 250. 3 
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(1) 9. St. Tr. 
679. the caſe 40 
of John Ma- ,, 
thews. 4 
(a) The caſe 
of Lord a 
George Gor- (. 
| don, Hilary cc 
Term, 21, 
Geo. 3. was the 


* 


+ Sect. 16. It is alſo enacted by 7. Anne, c. 21. f. 11. 
That from and after the deceaſe #1 the Pretender, when 
any perſon is indicted for high treaſon, or miſpriſion of 
treaſon, a liſt of the witneſſes that ſhall be produced on 
the trial for proving the ſaid indictment, and of the jury, 
inentioning the names, (+) profeſſion, and place of abode 
of the ſaid witneſſes and jurors, (a) ſhall be alſo given at 
the ſame time that the copy of the indictment is delivered 
to the party indicted; and that copies of all indictments 
for the oftences aforeſaid, with ſuch liſts, ſhall be de- 
livered to the party indicted, ten days before the trial, and 
in preſence of two or more credible witneſſes.“ 


firſt which has happened ſince this act took effct. The Attornev- 


encral, as the only method of complying with the directions of the act, moved the 
he's bench for a rule upon the ſheritf, ro deliver to the profecutcr 2 lift of the jury= 
men he intended to return upon the pancl, in order that the proſecutor might be enabled 
to deliver ſuch liſt to the priſoner; and the rule was drawn up accordingly z tor the 
terms of which vide Douglas 591. 1 


+ Sect. 17. But it is enacted by 6. Geo. 3. c. 53. That 
nothing contained in the above laſt iccited act ſhall any 
ways extend to any indictment of high treaſon for coun- 
terfeiting his majeſty's coin, the great ſeal or privy ſeal, 
his ſign manual or privy ſignet, or to any indictment of 
high treaſon, or to any proceevings thereupon againſt 
any offender or offenders who by any a& or acts now in 
force is and arc to be indicted, arraigned, tried, and con- 
victed by ſuch like evidence, and in ſuch manner, as is 
uſed and allowed againſt offenders for counterfeiting his 
majeſty's coin.“ d 


CHAP- 


CHAPTER THE FORTIETH. 


O F 


THE JURY, i 


FOR the better underſtanding what more particularly re- 

lates to A TRIAL by the country in capital cafes, having 
ſhewn, (a) that by virtue of a ſpecial commiſſion, juſtices (a) Chap. 5. 
of oyer and terminer may fit in one county, for the trial of a ſect. 19. 
fact in another by the proper jurors: And having alſo 
ſhewn (Y) what is a proper place from whence à vine may Y Chap. 23. 
come : ſect. 92, 93. 


- — 
— — 
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1 ſhall in this place only conſider, 
1. From what county the jury is to be returned. 
2. By virtue of what proceſs, | 
3. Before what court. 
4. How they may be challenged. 


As to the firſt of theſe particulars, viz. From what county 
the jury is to be returned. 


I ſhall endeavour to ſhew, 


1. From what county they are to be returned for the trial 
of the general i ue. 


2. From what county for the trial of a foreign plea, 


As to THE FIRST POINT, viz. From what county a 
Jury is to be returned for the trial of the general iſſue, 


Sect. 1. I take it to be (c) agreed, that (4) regularly b p. C. 
the common law they muſt be returned in 2 fol — 92 9 
trial of the gencral iſſue from the ſame county wherein the Dyer 132.286. 
fact was committed. And it is faid, that in an appeal of F. Corone 
death, where the wound was given in one county, and the 3. Inſt. 27. 


26. Aſſize 32. 
Sup. c. 5. ſ. 19. (4) Inf. ſ. 5. 


B b 2 party | 


— — —pcppĩpOͥ!ů rar 2 ——— — 


cCouncillors 
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(a) B. 1. c. 31. party died in another, the jury (a) ought to be returned from 
ſ. 2 Sup. c. each county before the ſtatute of 2. and 3. Edw. 6, c. 24. ſince 
3 which the whole may be tried either upon an (%) indictment 
(4) Sup. c. 25. Or appeal in the county wherein the death happens, 


1. 35, 2. Hale 262. 


Traitors and Sec. 2. But it is enacted by 33. Hen. 8. c. 23. That 
ned by * if any perſon being examined by the King's council, or 
three privy * three of them, upon any manner of treatons, mitpritions 
„of treaſons, or murders, do confeſs any ſuch offences, or 
may be tried „, that the ſaid council, or three of them, upon ſuch cx1- 
in any county 6 mination, ſhall think any perſon ſo examined, to be ve- 
«4,900 ol “ hemently ſuſpected of any ticaton, nutpritions of treafons, 
4 or murder, that then in every ſuch caic, by the king's 
& commandinent, his majeſty's commiſtion of % and tore 
& miner under the great ſcal, ſhall be made by the chan- 
cc cellor of Eunland to ſuch perſons, and into fuch vills and 
places as ſhall be named and appointed by the king, for 
ce the ſpeedy trial, conviction, or delivery of tuch offenders; 
„ which commiſſioners {hall have power to enquire, hear, 
& and determine all ſuch treaſons, miſpriſions of treatons, 
and 'murders, within the places limited by their. com- 
miſſion, by ſuch good and lawtul perſons as ſhall be re- 
turned before them by the ſheriff, or his miniſter, or any 
* other having power to return writs and proceſs for that 
*« purpoſc, in whatſoever other {hire or place within the 
„ King's dominions, or without, ſuch offences were done or 
„committed, and that in ſuch cates, no challenge for the 


* ſhire or hundred ſhall be allowed.“ 


* 
** 


(c) 1. And, Sea. 3. It hath been (e) adjudged, that this ature, as 
104. far as it relates to treaſon done within the realm, is repealed 
by 1. and 2. Philip and Mary, c. 10. which enacts, “ That 

5 « all trials for treaſon ſhall be according to the common 
( 1. And. law.” But as to (4) murder, and (e) miſpriſion of trea- 
194. ſon, it ſtill ſeems to continue in force. And as to high () 
(0) Sup. c. 25. treaſon done without the realm, it doth not ſeem material 
N. whether it be in force or not, becauſe that is fully provided 


b for by 35. Hen. 8. c. 2. as hath been more fully ſhewn, 


(/) Dyer 286, Chapter 25. fect, 49, 50, 51, 52, 53- 


(2) 1. And, Sef?. 4. It hath been (g) adjudged, that the word © ur- 
194 & de? in this ſtatute ſhall have the ſame ſtrict conſtruction 


| (5) Sup. e.33. 23 in the () ſtatutes which takc away the benefit of clergy 


f. 26. Bk. 1. from murder, and conſequently thail not extend to one 

c. 31. . 11. examined before the cguncil as acceilary only, and not as 
principal; for murder is one offene, and the being accets 
jary to it is another, 


Seck. 


Ch. 45. o THE HOREE 172 


Sect. 5. Having ſhewn already, that he who ſteals (a) (a) Bk. 1. e. 
goods in one county, and carries them into another, or does 33: . 9. p 
a fact in one county which proves a (5) nuſance to another, „„ 
may be indicted or appealed in either; from whence it fol- (3) Sup. c. 25. 
lows, that he may be alto tried in either: having alſo (c) f. 37. | 
ſhewn, that he who marries two wives, the firſt in a foreign ( BK. 1. c. 
country, and the ſecond in England, may be indicted and 88. EY 
tried in England; and that he who takes a woman by force + x N 
out of one county, and carries her into another and there (4) Bk. 1. e. 
marries her, (d) may be indicted and tried in the fecond 42. f. 10. 
eounty: and that felonies in (e) ales may by force of cube 6 
25. Hen. 8. c. 6. be indicted and tried in the next adjoining (-) Bk, I 
Englith county: and that treaſons upon the ſeas, (F) or 31. f. 14. 
in any foreign (g) country, and felonies () and piracies Sup. c. 25. 
upon the ſea, may be indicted and tried in any county in . , 42. 
England; and that an (i) acceſſary in one county to a mur- 0 W 
der in another, may be appealed and tried in the county het +3600 
wherein the ſtroke was given; and that an acceſſary to (g) Sup. e. 28. 
murder, or any other felony in one county, may be indicted f., 48 to 54. 
(+) and tried in the county wherein he was acceſſary; I (9) BN N 
ſhall refer to the places cited in the margin for ths farther * 1 700 


conſideration of thete matters, Sup. c. 25. 
ſ. 43 to 48. 
(5%) Sup. c. 29. ſ. 49. (4) Sup. e. 25. ſ. 54. and c. 29. ſ. 50, 51, &e. 


As to THE SECOND POINT, g. From what county the 
jury is to be returned for the trial of à foreign plea, that is, 
the plea of iſſuable matter alledged in a different county 
from that wherein the party is indicted or appealed; as 
where a man ind dted in the county of 4. (/) pleads, that he (7) Keilway 
was taken cut of a ſanctuary in the county of B. Or, 75. 
where one appealed by a woman for the death of her huſ- 
band in one county, (m) pleads, that ſince the death of her ne 
huſband ſhe hath married J. S. in another county. 296. 7 


Seck. 6. It is () agreed, that by the common law ſuch (2) 3. Inſt. 25. 
pleas can only be tried by jurics returned from the counties S. P. C. 154, 
wherein they are alledged : and therefore if iſſue be joined - oſs. 175. 
on ſuch matters before a court which has no juriſdi ion 8039 5 
out of the county wherein it ſits, there ſeems to be (o) no vide 5 H. 8. 
remedy by the common law, but to remove the proceedings c. 14. l. 5. 
by certiorari into the king's bench, which having a juriſ- (9) Retlway 

g * : 175. 
diction throughout the whole Kingdom, will award proper Dy. 486. 04 


proceſs for the trial. 


Sec. 7. But for the more ſpeedy trials of murders and 
felonies, it is enacted by 23. Hen. 8. c. 14. f. 5. That all 
« manner of foreign pleas triable by the country, upon an 
« indictment for any petit treaſon, muider, or telony, ſhall 
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4 be forthwith tried before the ſame juſtices afore whom 


e the party ſhall be arraigned, and by the jurors of the ſame 


(a) 3. Inſt. 27. 
8. P. 2 154. 
Sum. 255. 
Vide Dy. 296. 


county that ſhall try the petit treaſon, murder, or felony 
„ whereof he ſhall be ſo arraigned, without any further 
4 reſpite or delay, in whatſoever county or counties, place 
& or places of this realm, the matter of the pleas be ſuppoſed 
or alledged.“ 


$2. 8. But this ſtatute extending neither to indictments 
of high treaſon, nor to appeals, it (a) is ſaid, that a foreign 


iſſue therein muſt ſtill be tried by the jury of the county 


wherein it is alledged, | 


575 


CHAPTER THE FORTY-FIRST, 


Or: wN 
AGAINST 


UN 


FOR the better underſtanding the nature of proceſs 
againſt jurors in criminal cafes, 1 fhall endeavour to 

ſhew, p 
1. Where a panel may be returned without any precept 


by a bare award. | 


2. In what manner the proceſs is to be returnable, 
3. Where a venire may be joint or ſeveral. 
4- Where proceſs may be awarded by proviſo, 


8 5. In what caſes, and in what manner, à tales is grant- 
able. 


6. Where it is neceſſary to return a panel into court, 
before an inqueſt can be taken upon it, and where the pri- 
ſoner may have a copy of it. 


As to THE FIRST POINT, viz. Where a panel may be 
returned without any precept by a bare award. 


Se. 1. It is (a) agreed, that juſtices of (5) gaol-delivery (a) F. Inq. 5. 
may have a panel ſo returned by the ſheriff without any pre- 4. Inſt. 168, 


cept or writ; and the (c) reaſon given for it is, that before I __ "wh 
their coming, they always make a general (4) precept to wp "I 


the ſheriff on parchment under their ſeals, * to bring before 2. Hale 261. 
„them, at the day of their ſeſſions, twenty-four out of 264. 
ce every hundred, &c.” © to do thoſe things which ſhall be Sm. 128. 


« enjoined them on the part of the king, &c.” And there- 5 - f 15s. 


fore it is ſaid that they need not make any other precept for 344. 
the return of a jury, for the trial of any iſſue joined before (4) Vet tis 
. ſa d that the 
law is otherwiſe if they have a ſpecial commiſſion. F. Inq. 55. 4. Inſt 168. Cromp- 
ton Jur. 128. (c) F. Inq. 55, Crompton Jur. 123. 4. Inſt. 168, 2. Inſt, 568, 
2. Hale 34. 26m. (4) Vide Raſt, 384. 385. Cro. Car. 448. 
; 4 them, 


ESTER FTIR WCET 
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(4)4.St,Tr.182; them. But that their bare (a) award ** that the jury ſhall 
contirmed «© come” is ſufficient, becauſe there are enow for that purpoſe 


__ e ſuppoſed to be preſent in court, whom the ſheriff may 


form of ſuch return immediately whenever the Court ſhall require their 
an award, ſee ſervice. 


Raſt. 38 5. 
(5) 2. Inſt, Alſo it is ſaid, (6) that a jury may be ſo returned before 
808. juſtices of peace at their ſeſſions, becauſe the (c) precept for 


Adj. 1. Sid. the ſummons of the ſeſſions hath a clauſe to the ſame effect 


2 Lamb. for the ſummons of twenty-four out of every hundred, &c. 


Juſt. b. 4. c. 2. Yet 1 much queſtion whether this matter doth not rather 
and Cromp- depend on (4) practice, and the conſtant courſe of prece- 
ton 232. dents, than on any argument from the reaſon of the thing. 
(4) 4. Inſt. For the (e) precept to the ſheriff from juſtices of oyer and 


(/) 1. Sum. ſions, &. And yet it ſeems (VJ) agreed, that they cannot 

bra have a jury returned for the trial of any iſſue joined before 

4. Inſt. 164. 

2. Inſt. 308. them, by force of a bare award, but ought to make a 

Foſter 64. particular precept to the ſheriff for that purpoſe under their 
ſeals. | 


(g) S. P. S. Sec. 2. It ſeems (g) agreed, that by the courſe of the 
154. king's bench no jury can be returned into it from a foreign 
Vide 2. H. 6. county, without proper proceſs, under the (] ſeal of the 
chief juſtice, &c. But (7) quere if it may not be returned 
for the trial of an indictment, &c. in the ſame county 
wherein it fits, by a bare praeceptum eff, &c, 


10. 
Sup. c. 27. . 16. 
() Sup. c 27. 
1. 8. 
7.) Dy. 118. 
As to THE SECOND POINT, viz. In what manner the 
proceſs againſt jurors is to be returnable. 


ect. 2. It ſeems agreed, that it may be returnable im- 
mediately into the court of king's bench tor the trial of at 
indictment in the ſame county wherein it ſits, whether fo. 

(4) C.25.f. 49 a crime committed in fuch county, or for a (+) treaſon, &c, 
te 70. beyond the ſea. Eut that for the trial of indictments, re- 
92 2. R. Abr. nioved thither by certiorari from otlier counties, there (/) 
„ Hale 260. Ovght to be fifteen days between the 4%e and return of 
Sup. c. 3. l. 12. every Procels, 

and c. 27. f. 16. ; 

2. Inſt. 568. 4. St. Tr. 214. 4. Com. 344. 


(% Keilway Sect. 4. Allo it is (m) agreed, that juſtices in eyre, or of 
159: 5 r may order a jury to be returned immediately 
5 or the trial of a priſoner arraigned before them. 


C. Car. 3153. 1. Siderfin 335. F. Inqueſt 55, Kelynge 7, 


Alſo 
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Alſo it is clearly (a) holden by Sir Edward Coke, and hath (s) 2. Inſt, 
been often (Y) adjudged, that juſtices of oyer and terminer, - No 164. 
for the trial of any iſſue joined before them, might award a () C. Car. 


venire returnable the ſame day on which the party is ar- 340. 583. 


2. R. Abr. 96. 
Sum. 161. 


2. Hale 261. Admitted 2. Keble 212. 292. 718. 2. Keble 433. 1. Siderfin 334. 
1. R. Abr. 96. C. Car. 340. 583. Con. Keilway 139. Tr. per Pais 26. 2. R. Abr. 


625. Sum. 266. 


raigned. 


Alſo it is holden by Sir (c) Edward Coke, and hath been (c) 2. Inſt. 
(d) adjudged, that juſtices of the peace may do the like; 2 FER 
but there are very (e) ſtrong authorities to the contrary, T4) C. 1 
unleſs the crime amount (7) to felony, or the party (g) 404. And in 


conſent to be tried immediately. * book it is 
ald that com- 


mon experience is ſo. (e) F. Corone 44. Keilway 159. 1. Jones 379. S. P. C. 186. 
1. Keble 433. Tr. per Pais 25, 26. 2. Keble 212. Crom. 152. 1. Siderfin gg. 335. 
C. Car. 438. 448. 2. R. Abr. 625. Sum. 256. (/) I. Sid. 333. In Crompton 150. 
it is ſaid that the ſeſſions for the peace may award proceſs for the trial of an iudictment 
of felony the next day after it is traverſed. Qure if the party's being in gaol make 
no difference? C. Car. 340, 2. R. Abr. 96. 1. Sid. 335. (g) 2. Keble 433. 
1. Siderfin 99. 334. 


Set. 5. Quœre how far the law is altered as to theſe 
points by 4. and 5. Will. and Mary, c. 24. and 7. and 8. 
Will. 3. c. 32. which by requiring that jurors ſhall be 
ſummoned ſix days before they are to appear, ſeem to make 
it neceſſary whenever a (%) venire or particular precept is ( Sup. f 1. 
required for the return of a jury, (i that there be fix days (j 4. St. Tr. 
between its ee and return, 99, 1co. 


Sect. 6. It hath been (+) adjudged, that a venire before (4) x. Sid. 348. 
juſtices of oyer and terminer returnable at a day certain is 2. Keb. 284. 
erroneous, unleſs the ſeſſions appear to have been (1) ad- 2 
journed to the ſame day; becauſe otherwiſe it ſhall not be bk; 2 L 
intended that their commiſſion continued till ſuch day; error is ſaid 
and if it did not, their authority to try the iſſue was deter- not tobe help- 
mined. But it is admitted (n] that ſuch venire may be ed by the next 
made returnable at the next afhzes, and then tried by virtue aſſines hap- 

5 | pening to fall 
of (u) 1, Edw. b. c. 7. on the fame 


day. (/) Sup. c. 5. ſect. 7. 14. (m) 1. Sid. 343, 2. Keble 284. 718. 954. C. Car, 
340. (2) Vide c. 5. ſect. 12. Salkeld 51. pl. 14. Ld.Raym. 1061. ; 


Sect. 7. It hath been (e) adjudged, that the award of a (e) 29. Ed. 3. 


wenire returnable at a certain day before juſtices of oyer, We. EY 
need not expreſsly mention before what juſtices it ſhall be , fe ae 
is taken notice of, and it is there ſaid, that the vezire itſelf needs not ſhew before what 
juſtice it is returnable ; but this ſeems not to be warranted by the book at large. Vide 
2. Keble 855, | | 

| returnable ; 
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returnable; for it cannot but be intended that it ought to 
be before the ſame Court which awards it. 


As to THE THIRD POINT, viz, Where a venire may be 
joint or ſeveral, 


Sec. 8. It ſeems agreed, that where ſeveral perſons are 
(a) Sum. 256. arraigned upon the fame (a) indictment or (5) appeal, and 


ee ſeverally plead not guilty, it is in the (c) election of the 
7 +. proſecutor, &c. either to take out (4) joint venires againſt 


Summary them all, or (e) ſeveral againſt each of them. But in an 
256. appeal, if one plead not guilty, and the other plead à 


* — 4 — releaſe made at A. it ſeems (F) that there muſt be ſeveral 
But C. Eliz. Orcs 

41. it is ſaid to be the courſe to try the defendants in appeal by ſeveral venires, 
8 P. C. 155. It is ſaid, that where there are three defendants, the plaintiff may join 
two of them in one Venire, and take out another againſt the third. (c) See the books 
above cited, and 1. Jon. 425. and F. guare impedit 199. 21. Hen. 6. 22. (%) See the 
book above cited. Alſo the ſame is adjudged 1. Jon. 425. where one appellce was 
charged with doing the fact proditorie, the others felonice. See F. quare impedit 199. 
Vine 11. 14. Keilway 106. (e) Dyer 120. 131. C. Eliz. 541. (/) 50. E. 3. 1. 
B. Viſne 27. Vide 11. H. 7. 5. B. Diſc. de Pro. 62. F. Execut. 114. Niſi Prius 7, 3. 


S. P. c. Sec. 9. It ſeems generally (g) agreed, that where the 
1 _ ſame jury 1s returned on ſuch a joint proceſs againſt ſeveral 
"Ee. 4. 27. defendants, if a juror be challenged by any one defendant, 
Kor 13. and the challenge allowed, and the juror thereupon (+) 
Co. Litt. 156. drawn, he is by neceſſary conſequence drawn as to all the 
. 246. other defendants alſo, becauſe there being but one panel, 
2 the ſame perſon cannot at the ſame time be taken from it, 
Parallel cafe, and yet continue in it. But where one jury is jointly re— 
Co. Litt. 130. turned for the trial of ſeveral defendants before juſtices of 
4. H. 4. 4 2 it is (i) certain that they may afterwards 
* 1. lever the panel, if they find it expedient, for the prevention 
Protection of this inconyenience. But I do not find (+) that this 
21. 126. can be done in any other caſe, And it ſeems agreed, 
3. H. 4. 5. that after an appellant hath taken out a joint venire againſt 
Crompton all the appellees, he cannot (/) afterwards take out ſeve- 
Bur this is Tal ones, though the firſt be never returned; and the rea- 
made a pure, ſon {cems to be, becauſe it would amount to a (n) diſcon- 
Dyer 152. Unuance. | 
and denicd in | 
the ſame caſe in Daliſon 25, () But if no judgment be given that the juror who is 
challenged by one ſhall be drawn, but only that he ſhall Rand aſide for a time, it is 
ſaid, that he may try thoſe who do not actually challenge him. Dyer 120. Con. 
Bendloc 38. (/) Kelynge 7. Summary 256. 2. Hale 264. Plowden 100, 9. Ed. 4. 27. 
Crompton 113. (4) Plowd. 100. 2. Hale 263, 264. {/):8.Co. 66. S. P. C. 155. 
27. H. 6. 4. F. Pro. 94. S. P. C. 155. B. Veni. faci. 32. 9. Ed. 4. 27. F. Chall, 
36. Vide F. Inqueſt 39. Exccutors 114. (½) Sup. ch. 25. ſect. 96. 


As 


Ch. 41. Or PROCESS acainsT JURORS. | 370 


As to THE FOURTH POINT, wiz. Where proceſs may be 
taken out by the defendant in criminal cafes by proviſo (i. e. 


with a (a) clauſe that if two writs come to the ſheriff he (a) 8. H. 6. 6. 
F. Proceſs 79. 


ſhall execute one of them only). vide z. R Ab 
666. Raſtal 625. 


Sect. 10. I take it to be agreed (5), that it may be ſo (5) Sum. 257. 
awarded in any appeal, whether capital or not capital, in p. p. * 
the ſame manner as in other actions after the appellant hath 1. * 
made default in (c) relation to the very ſame kind of pro- 15. H. 3. 9. 
ceſs. And therefore if the appellant, after iſſue joined, Keilway 256. 
either negle& to take out any (4) venire the ſame Term, (e) dee the 
&c. or take one out but doth not (e) get it returned, he 28 
| | part 
it ſeems that the defendant may take one out by pro- of this ſection. 


viſo, Sc. 33. H. 6. 13. 
(4) Dyer 2135. 


C. Car. 484. Vide Dyer 284. 319. 2. R. Abr. 666. 2. Jones 34. Keilway 176, 
(e) 8. H. 6. 6. F. Pro. 79. B. Nik Prius 13. 


And in like manner if the appellant make the like default 
in ſuing out an habeas corpora, or other ſubſequent pro- 
ceſs, the defendant may ſue out the like proceſs by pro- 


viſe. 


But where the defendant hath ſued out any proceſs by 
proviſo, there are (// authorities that the plaintiff is to (F) 15.H.7.g, 
ſue out the proper ſubſequent proceſs upon it in the fame ON 7. 7. 
manner as if he had ſued out the firſt; and that it is irre- D 

gular for a defendant to take out any ſuch ſubſequent pro- Se, 
ceſs till the plaintiff has made a (g) default in reſpect of the C. Car. 44. 
ſame kind of proceſs, except only in ſuch actions wherein 2. R. Abr. G66. 
the defendant is an actor as well as the plaintiff; as in (5) 2 Otto Tales 
replevin, or (i) error, or (4) quare impedit againſt the patron 8. p. C. 71. 
only, or (/) prohibition, &c. in which actions the de- 135. | 
fendant may either take out proceſs by proviſo, without Dyer 284. 
any default in the plaintiff, or ( may, if he think fit, * ＋ 5 
take it out in the ſame manner as the plaintiff, without any se 19” 
clauſe of proviſo. Dyer 215.217, 
2. Jones 34. (g) Dyer 215. Bro. Niſ Prius 40, 6. Modern 246. () Dyer 193. 
21. H. 6. 22. 16. H. 75. 14. F. Niſi Prius 9. Bro. Niſi Prius 40. (i) 2. Levinz 5, 6. 
2. Staund. 336. (4) 6. Modern 246. F. Niſi Prius 6. (7) Par. Caſe 2. R. Ab. 


666. F. Niſi Prius 3. () 2. Levinz 5, 6. 16. H. 7. 14. Bro. Niſi Prius 4. 


2 1. H. 6. 22. B. Octo Tales 17. 2. Saunders 336. 


But it ſeems agreed, that neither in actions wherein the 


king is ſole (a) party, nor in (o) indictments, there can be (%) 2. Leonard 
110 


any proceſs taken out by proviſo, becauſe no laches is im- * — = 


putable to the king, 246. $48; 
1. Keble 193. Con. 1. Sid. 316, 


Alſo 


Fl 


„ 
1 
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(a). Leo. 110. Alſo it hath been (a) queſtioned, whether there can be 
Vide ends any ſuch procels in informations gui tam, becauſe the king 


Win . c. 32+; ſome ſort 2 party. 


As to THE FIFTH POINT, viz. In what caſes, and in 
what manner, à tales is grantable. 


hall obſerve the following particulars. 


5 6» © Sec. 11. FirsT, That if a full jury appear not in an 
( appeal, whether by reaſon of the (4) death of ſome of the 
* 104. perſons returned, or for any other cauſe, or if ſo many be 
Sum. 257. (e) challenged and drawn that there do not remain enow 
20. Ed. 3. 11. to make a jury; or if after the jury is charged, one (4) or 
(c) 1. State more of them die, the appellant (e) mav pray a tales, in the 
PP prune 

Trials $02. wg, agg "8 0 

and the books ſame manner as a plaintiff in other actions. And ſo alſo 
next above may the appellee, if the appellant neglect to pray one the 
cited, ſame (/) Term, &c. But it ſcems that a defendant cannot 


%S. P. C regularly pray it till there has been a default in the plaintiff. 


155. 
12. H. 4. 10. 10. Coke 104. Quzre 2. Roll. Ab. 671, (/) Summary 257. 8. P. C. 


155. 14. H. 7. 7. ( f C. Car. 434. 14. H. 7. 7. 10. Coke 104. Ste the books 
cited to the precedent ſection, under the letter (4). Yet it is ſaid in Dyer 359. that 
if a full jury doth not appear, and the plaintiff pray a Hing without praying any 
tales, the own ought to grant it at the prayer of the defendant, Vide 2. R. Ab. 671. 


Sef. 12. SECONDLY, That in capital caſes, a tales may 

be granted for a larger number than the firſt proceſs, as for 

(g) 14-H-7-7. (g) fixty or forty, or any other even (%) number that the 
2. Hale 266. Court thinks proper, in order to prevent the delay which 
ER 255+ may be occaiioned by the defendant's peremptory chal- 
B. Octo Tales lenges. And in this reſpect the law in reſpect of à tales in 
6. 8. 19. capital caſcs is different from what it is in any other caſe; 
Keilway 176. jt being an allowed rule, that in all (:) other cafes the tales 


Pyer 213- muſt be for a leſs number than the firſt proceſs, 
1. Bulſt. 121. 


x5. Ed. 4. 33. 16 Edw. 4, 6. 10. Co. 104, 105. () 10. Coke 105. Finch of Law 
414. But a tales de circumſlantibus may be of any uncertain number, 10. Coke 105. 
(i) 14. H. 7. 7. Finch 414. 10. Coke 104, 105. 2. R. Ab. 672. 37. H. 6. 12. 
B. Octo Tales rr. 16. F. Inqueſt 20. 40. 18. Ed. 4. 6. 


Sef. 13. THIRDLY, That every ſubſequent tales, in 
(4) Finch 414. capital as well as in all (H) other caſcs, muſt be for a (1) leſs 
2. R. Ab.672. number than the former, except the former were «gs in 


- ou Tales ich (in) caſe the next may be for the ſame number. 
, . 


B. Attaint 7. 10. Coke 105. 47. Aifize 10. 14. . 7.2. (/) S. P. C. 155. Sum- 
mary 257. 2. Hale 266. Keilway 176. 10. Coke 105. F. Inqueſt 40. It is faid 
that there may be 12 rules; but this is controry to all the other books. (mz) S. P. C. 
155. Summary 257. F. Challenge 36. 20. H. 6. 38. | 


Sect. 14. FourTrLY, That the quaſhing the array of 
F.Inqueſt er ) { 8 5 

— nen the principal panel doth (2) not quaſh that of the tales, but 
8. P. C. 235. Lyer 245. 10. Coke 104, 195. 


the 


Ch. 41. Or PROCESS acainsT JURORS, 231 


the inqueſt ſhall be taken of thoſe returned on the tales if 
there be enow, and if not, others ſhall be added to them by 


2 new tales. 


Yet it ſeems (a) agreed, that if all the perſons returned (2) S. P. ©, 


on a habeas corpora be challenged and drawn, there ſhall 185. 

not be a tales awarded, but a new wenire facias; for the word Finch 414. 
tales plainly refers to ſome others, to whom the perſons 

returned are to be like, 


Alſo it ſeems agreed, (%) that if the firſt habeas corpora be (3) 34. H. 6. 
quathed, the habeas corpora with a tales cannot but be quaſhed 20. 
with it, and the party muſt go on in the ſame manner as if F. Inqueſt 20. 
the wenre had been only returned, and nothing done upon 
it; for where a procets is quathed, all that follows it and 
depends upon it, ſeems of courſe to fall with it. 


ect. 15. FIFTHLY, That it ſeems the ſtronger opinion, 
that a tales is not grantable upon the return of a vente, but 
only (e) upon the return of a habeas corpora or diftringas, be- (c) Cro. Eliz. 


cauſe it appears not before ſuch return but that a full jury 3 
27. 11. 6. 10. 


may appear. B. Niſi Prius 1. 
B. Oct. Tales 1. 34. H. 6. 21. 2. R. Abr. 671. Cont. B. Octo Tales 10. 15. H. 7. 9. 


Sect. 16. SIXTHLY, That the (4) diflringas or (e) habeas ( 1. R. Abr. 
corpora, with a command to add ſo many more to thoſe 798. 
ſummoned on the venire, is the firſt proceſs againſt the tales; (e 27-H.6.10. 


8 - . . . . ſi Prius 1. 
but it is (/) ſaid not to be grantable with a 1% prius, with- G do Tales 1. 
out having been firſt returned into the court. (J) 27. H.6. 10. 


B. Niſi Prius 1. Octo Tales 1. 1. II. f. 11. S. P. C. 157. 


Seck. 17. SEVENTHLY, That (g) if a juror be withdrawn (g) Cro. Jac. 

after a trial is commenced whereon a tales de circumſtantibus 77+ 

was awarded, and afterwards a new habeas corpora be taken 

out with a tales, it ſhall appoint ſuch tales to be added to 

the jurors returned on the firſt venze, and allo to thoſe 

returned on the tales de circumflantibus; becauſe the Court 

above will take judicial notice of what is done at 1, privs 

being entered on record, 


$24. 18. ErcuTnLY, That the (Y) ſtatutes which au- (50 35-H.8. 6, 
thoriſe juſtices of 1% prius to award a tales de circumſtantibus, f. 3. made per- 


extend (i) as well as to all capital caſes, whether of treaſon Pong 7 ” 
and 3. Ed. 6. 


or felony, as to others. 32. 4. and 5. 


P. and M. 7. 5. Eliz. c. 25. 14. Eliz. c. 9. 7. & 8. Will. 3. c. 32. 3. Geo. 2. c. 24. 
Vide allo 2. Seſf. Caf. 333. 21. Viner 313. 3. Bac. Ab. 248. (i) Raym. 367. 
1. Levinz 223. 1. Keble 499, | 


But 


Oe I IIS 
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But it ſeems, that ſuch a tales cannot be prayed for the 

king upon an indictment, or criminal information, without 

(a) 1. Leviuz a (a) warrant from THE ATTORNEY-GENERAL,Or an cxpreſs 
wh” 6. (5) aſſignment from the Court before which the inqueſt is 
(5) ung ne taken. But for the fuller underſtanding of thefe matters, 
natute of 14, not being ſo proper for rhis treatiſe, I ſhall! refer to the 


Eliz. c. 9. ſtatutes in the margin. 


(6) 4. Stat. Tr. Se. 19. NinTHLY, That it hath been (c) queſtioned 
179 to 2 whether any tales be grantable by juſtices of cher and termi- 
of 5 * "* ner; and it hath been (4) holden, that it is not grantable by 
Yet there is Juſtices of gaol- delivery; and therefore if a trial before ſuch 
an inſtance in juſtices be put off for want of a ſufficient number of jurors, 
Keilw. 1756. it ſeems the uſual practice for the Court not to order a tales, 
= eden an but a (e) larger panel, whereon the former jurors ſhall be 
appeal before returned in the ſame order as before, and called to be ſworn 
ſuch jultices. as they ſtand, without any more regard to thoſe who were 
And the like ſworn before than to the others (+). Which is the method 
was done likewiſe to be obſerved in the like caſe, (J) as to the ſwearing 


Plowd ; - ; 
_ "_ wh cry of a jury returned with a 24/8. 


dictment of murder. Vide 2. Hale 266. S. P. C. 155. Keilw. 176. Plowden 100. 
Jenk. 340. Foſter 64. (e) 4. St. Tr. 179 to 182. (+) See Foſter 63, 64. ( Yel- 
verton 23. It was agreed to be common practice on the Circuits, that if but one juror 
appears and he is challenged, there may be twelve taleſmen ſworn, who may try the 
cauſe. Sel. Caf, Evid. 110. 3. Bac. Ab. 249. | 


As to THE SIXTH POINT, viz, Where it is neceſſary to 
return a panel into court, before an inqueſt can be taken 
upon it, and where the priſoner may demand a copy of it. 


Sef. 20. It is recited by 42. Edw. 3. c. 11. That divers 
miſchiefs had happened, becauſe that the panels of inqueſts 
which had been taken before juſtices by writ of /cire facias, 
and other writs, had not been returned before the ſeſſions 
of the juſtices at the ni privs, and otherwiſe, fo that the 
parties could not have knowledge of the names of the per- 
ſons which ſhould pals in the inqueſt, whereby divers of the 
people had been ditherited and opprei ed;” and thereupon it 

63) Note, that 23 ordained, «© That no inqueſt (g) but athzes and deliverances 
6. H. 6. ch. 2. of gaols be taken by writ of % prius, nor in any other 
provides alſo e manner, at the ſuit of great or ſmall, before the names of 


for aſſiaes. „ all them that ſhall paſs in the inqueſt be returned in the 
Zo Inſt. 175 (c court.“ 


() s. P. c. Sed. 21. It ſeems (Y) agreed, that this ſtatute extends as 
156,157- well to writs of ui, prius in criminal caſes as in civil, and to 
Fummars 283. jurors returned upon a taics as well as to thoſe returned 


Quere, If the A 

fatute ex- upon à principal panel, 

tends to juſtices of oer and termi ner, for it is ſaid to be the practice for trials before them 
for treaſon to be on the vexire, and net to award any habeas corpora. 4. Stat. Trials 192. 
| ef, a 
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Sect. 22. But it ſeems, (a) that in trials before the juſ- (a) 2. Stat. 
tices of gaol-delivery the priſoner has no right to a copy 2 
of the panel before the time of his trial, except only in caſes 366, a 
within the purview of 7. and 8. Will. 3. c. 3. which enacts, 4. Stat. Tr. 6. 
That every perſon indicted and tried for high treaſon, 
© or miſpriſion thereof (except it be for counterfeiting the 
coin, &c.) ſhall have a copy of the panel of the jurors (5) Vide ante 
« who are to try him, duly returned by the ſheriff, and ch. 39. . 16. 


« delivered unto him two days (6) at leaſt before he ſhall fortan alte, 


l ration in this 
6 be tried.“ reſpect. 


Sect. 23. It hath been (e) adjudged to be ſufficient, within (c) Rook- 
the intent of this act, to deliver to a priſoner a copy of a wood's Caſe, 
anel arrayed by the ſheriff before it is returned into court, 4, Stat. Tr. 

666. 
if the very ſame panel be afterwards returned. 


+ Sect. 24. It hath alſo been ruled, that if the panel re- Cooke's Caſe, 
turned by the ſheriff be rendered inſufficient, by challenges, 4. St. Tr. 243. 
as to the number of jurors, a new panel may be awarded. 


CHAP« 
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CHAPTER THE FORTY-SECOND. 


BEFORE WHAT COURT. 
THE JURY 
18 | 


TO BE RETURNED. 


AND now I am to conſider before what Court the pro- 


ceſs againſt jurors in criminal caſes is returnable. 


Sect. 1, There can be no (a) doubt but that, by the com- (4) , Inſt. 
mon law, it is returnable only into the court wherein the 15g. 


proſecution 1s depending, 


Sect. 2. But the ſtatute of (5) Weſtminſter the ſecond, 
a : 3 (6) 2. Inſt. 

c. 30. having ordained, “ that all pleas in either bench, 421. 423,424. 
« which require only an _ examination, ſhall be deter- C. Car. 349. 
© mined in the country before the juſtices of aſſize, by () 2. Init. 
« virtue of the writ preſcribed by that ſtatute, commonly 47g. 160 
ce called the writ of u prius,” it ſeems to have been uni- Sce the books 
verſally agreed, (e) that an itſue joined in the king's bench cited to the 
upon an (4) indictment or (e) appeal, whether for treaſon other parts of 
or (/) felony, or a crime of an inferior (g) nature, com- Mis ſection, 

- G . x (4) B. Corone 
mitted in a different county from that wherein the Court 271. 
ſits, may be tried in the proper county by writ of fi prius Ce) 4. Coke 


by virtue of the ſaid ftatute, 43. 
: 4. Inſt. 160. 
Dyer 46. 261. 27. H. 7. 34. Raſtal 47. 55. Sup. c. 7. ſcct. 18. c. 23. ſe. 146. 
(J B. Corone 231. 4 Inſt. 160, Raymond 367. (g) C. Car. 348, 349. 6. Mod. 
246, 247. See 4. Comm. 344. 


Sect. 3. Vet inaſmuch as the king is not expreſsly named 
in this ſtatute, and it is a general rule, that he ſhall not be 
bound by a ſtatute which doth not expreſsly name him, it 
| ſeems to have been generally holden, that wherever the king 
is a party, it is irregular to grant a trial by % prius without (b) P. Niß 
his (Y) ſpecial warrant, or the (1) aſſent of his attorney. Prius 6. 5 


2. Leonard 110. 2. Inſt. 424 F. N. B. 241. 4. Comm. 344. B. Niſi Prius 16. 
C) 2+ Inſt. 424. F. N. B. 241, Crompton Jur. 211. 6. Modern 246, 247. S. P. C. 
156. Summary 258, In Cro. Car. 348, 349. in an indictment of barratry, which 
ſeemed to require great examination, the Court refuſed to grant a trial by MA grins 
at the motion of the Attorney-General, till the king by his letters had ſignified his plea- 
ſure that it ſhould be ſo tried, Vide 6. Modern 123. 


Vor. IV. e But 


386 Broxz waar COURT THE JURY, &c. Bk. 2. 
(a) Bur not Rut I do not find it denied, (a) but that regularly the Court 


where th Ye 7 3 ; 
Fan 16 0 be may grant it in an appeal in the ſame manner 2s in any 


from two Other action. | 
counties, Dyer 46. See the books cited to the precedent ſection under letter (). 


(5) Chap. 7. Se. 4. Haying ſhewn already (5), that juſtices of niſi 
2 75 " _ rius have power by 14. Hen. 6. c. 1. to give judgment in 
e elony and treaſon, and how far they have power to give 
ce) Ch. 25. damages in an appeal, and having alſo ſhewn (c) in what 
from ſ. j to ig. caſes they may arraign an appellee at the ſuit of the king, 
after a nonſuit of the party, I ſhall refer to what is there 

ſaid concerning theſe matters. | | bh 


chf. 


CHAPTER THE FORTY-THIRD. 


OF 
e u 4 l. „ LES 


AND now I am to ſhew in what manner the jurors re- 
turned for the trial of a criminal may be challenged, 


I ſhall conſider this ſubject ſo far as it relates, 
1. To all perſons in general. 


2. With regard to aliens only, 


As to the learning of this kind, ſo far as it relates to all 
perſons in general. | 


Sect. 1. Having premiſed, that no challenge (a) can be (a) * 
taken, either to THE ARRAY or to THE POLLS, till a full 235. 
jury have appeared; and that no juror. can be (5) chal- G) Yelver.23. 


enged either by the king or priſoner, without 0 C. Car. 291. 
leng 1 8 P , (c) onſent, Co. Litt. 156. 


after he hath been ſworn, whether on the ſame day, or, ac- 7 

, : 3 2. Inſt. 431. 
cording to the greater number of (4) authorities, on a former, 22. Edw. z. 
on the ſame trial, unleſs it be fqr ſome cauſe which hap- 8. 


pened (e) ſince he was {warn ; 2. R. Abr. 
8 | 658, 659. 661. 


12. H. 4. 10. F. Chall. 64. 14. H. 3. 6. B. Chall. 23. 9. H. 5. 7. Ab. F. Chal- 
lenge 72. B. Challenge 50. 14. H. 7. 19, Ab. F. Chal. 35. 3. State Trials 379. 
Neither can a challenge be tak en to the array after any of the jurors are ſworn, Hob. 
235. (c) Cro. Car. 291. 3. State T-rjals 329. (&) 22. Edw. 3. 8. 2. R. Ab. 658, 
659. 661. 12. H. 4. 10. 14. H. 7. 6. B. Challenge 50. 63. 130. F. Challenge 143. 
28. Aﬀlize 44. Yelver. 23. Yet adjudged, that a juror after he is ſworn may be 

peremptorily challenged another day, though not ou the ſame wherein he is ſworn, 
32. H. 6. 26. Ab. B. Challenge 193. 14. H. 7. 19. Ab. Challenge 75. 8. P. C. 

158. 2. Rich. 3. 19. Ab. E. Challenge 194. (e) 22. Edw. 3. 8. Yelverton 23. 
2. R. Ab. 658. B. Challenge 130. 28. Aſſize 44. Co. Litt. 152. 14. H. 7. 6, 
B. Challenge 50. 23. 75. F. Challenge 64. 72+ 143. 2. Hale 270. Re: 


I ſhall endcayqur to ſhow, | 
1. How jurors may be challenged on the part of the 
king. | 


2, How on the part of the priſoner, 
„„ ON | Ann 
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Axp FirsT, viz. How jurors may be challenged on the 
part of the King. 


T Sef. 2. It ſeems (a) agreed, that by the common law 
= gs r. the king might challenge peremptorily as many as he thought 
8 P. C. 162. fit, of any jury returned to try any cauſe in which he was a 
1. K. Ab 645. party. | 
4. Comm. 347. 

| But this i remedied by 33. Fdw. 1. commonly called An 

Ordinance for Inqu-ſts, Which enaGts as followeth : “If in- 
&« queſls to be taken before any of the juſtices, and wherein 
our lord the king is party, howivever it be, it is agreed 
& and ordained by the king and all-bis council, that from 
© henceforth, notwithſtanding 1t be alledged, by them that 
*« ſue for the king, that the jurors of thoſe inqueſts, or 
„ ſome of them. be not indifferent for the king. yet ſuch 
Ft inqueſts ſhall not remain untaken for that cauſe; but 
„if they that ſue for the king will challenge any of thoſe 
© jurors, they ſhall aſſign of their challenge a cauſe certain, 
and the truth of the fame challenge thall be inquired of 
& according to the cuſtom of the court.“ 


(3) Moor Seck. 3. It ſeems to be clearly ſettled (5) at this day, 
that this ſtature, being general, extends as well to all crimi— 
nal caſes as civil. However, if the king challenge a juror 

3 betore a panel is peruſed, it 15 (e) agreed, that he need not 
and he bock ſhew any cauſe of his challenge till the whole panel be gone 
cited to through, and it appear that there will not be a full jury 
dthe? parts of without the perſon to challenged. And if the defendant, in 
Per ſection. order to oblige the king to thew cauſe, preſently challenge 
9 touts paravaile, (d), yet it hath been adjudged that the de- 
lenges were fendant ſhall be firſt put to ſhew all His cauſes of challenge, 
taken for the before the king necd to ſhe any. 

neen in 

"hrockmorton's trial, 2. Mar. 1. State Trials 38. (c) 1. Ventris 209,10. S. P. C. 
x62. 2. State Trials 744. 3. State rials 32. 869. Skinner 82. Summary 259. 
2: Hale 271. 4. Comm. 337. (4) z. State Trials 52. R2ym. 473, 474+ Skin. 82. 
Bee 3. State Trials 4. 4. State Tr. 177. 407. 


894. 
8. P. C. 262. 


As to THE SECOND Pot. vis. How jurors may be chal- 
lenged on the part of the priſoner. | 


t-) 2. Ruſt, .A. 2. Having premited that a (e) peer can take no 
1 | challenge to any of his peers; and that where ſeveral are 
Lor 621, tried on a joint () wnire, a juror Challenged and drawn 
_ 165. 35 to one, cannot but he drawn as to all; + and that by 
7. State Tc. 24. Geo. 2. c. 18. No challenge {hall be taken by a peer, 
$51. 86. 
a e c. 9. 2. Hale 273. 0) Sup. c. 41. ſet. 9. Strange tozz. Rex v. B. 
of Wozecks?, K. B. Mich. 23. Geo. 2. 3. Comm: 259 | 


{ 


or 
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** or lord of parliament, to any panel of jurors for want 
** of a Knight's being returned in ſuch panel, nor any ar- 
„ray quamed by reafon of any ſuch challenge taken after 
5 that time; | 

I ſhall farther endeavour to ſhew, 

1. How jurors may be challenged peremptoriiy; 

2. How they may be challenged for cauſe. 


As to the firſt particular, viz. How jurors may be chal- 
lenged peremptorily : . | 


; . a) 4.8 
Having premiſed that the priſoner muſt take all ſuch L 1 


challenges Eimſelf, (a) even in ſuch caſes wherein he may 1, State Tr. 
have counſel; + and alto that before any juryman is brought 601. 


to the book, the priſoner by leave of the Court may have 3 


the whole panel once called over in his hearing, that he Laver a Caſe, 
may take notice who do and who do not appear, in order 6. St. Tr.245, 


the better to enable him to take his challenges; Tow nley's 
Caſe, Foſter 


I ſhall endeavour to ſhew, 7" 03+ 


* 


1. In what caſes a peremptory challenge is allowable. 
2. How many jurors may be ſo challenged. 


Asto the firſt particular, viz. In what caſes a peremplory 
challenge is allowable. 


Sed. 5. I take it to be agreed, that a peremptory chal» (3) Co. Litt. 
lenge was allowable by the common law in all (5) capital 256. 
caſcs both upon indictments and (c) appeals, and allo in Moer 12. 


3 . - c) Moor 12. 
(4) miſpriſion of high treaſon. n 


9. H. 5. 7. Ab. F. Challenge 22. B. Challenge 50. 14. H. 7. 7. B. Chall. 74, 75- 
211. 3. H. 7. 2. (4) 3. Inſt. 27. Bur in no other Cale, that is not capital, 2, State 


Trials 254. 


Bat it was enacted by 33. Hen. 8. c. 22. ſ. 3. © That 
it ſhould not be allowed in any caſes of high treaſon, or 
« miſpriſion of high treaſon.” Nor do I know that any ſta- 
tate hath revived 1t to the latter of theſe ; for it 1s ſaid, that 


the itatute of 1. Philip and Mary, c. 10. which, by rev 
Coen h ttaring 
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(a) 3. Inft. ſtoring the old courſe of the common law as to trials of 


8 P. C. 1 treaſon, has revived (a) ſuch challenges as to treaſon, dotli 
158. not (5) extend to miſpriſion of high treaſon. 


1. Anderſon 

107, 108. Co- Lit. 156. 2. State Trials 964, Kc. But this is made a gz@re Savil 57. 
(5) Sup. c. 255. ſect. 145. 4. Com. 347. Vet 4. Inſt. 273 a. it is faid, that for mul- 
priſion of treaſon one may peremptorily challenge 35. 


(c) F. Chal. Sec. 6. It hath been anciently (c) adjudged, and is 
Tc holden both by '4) Starndforde and (e) Cote, that a man 
263. Yet the ſhall have the ſame peremptory challenges on an iſſue join- 
ſame point is ed upon collateral matter alledged in avoidance of an out- 
made a gzcere Jawry for a capital crime, as he may on the general iſſue : 
>. E. C. 158. But the contrary is holden by (/ Hale, and is ſaid to have 


28 Eitt. been C) adjudged in the caſe of Oley and Berkflead (1). 


Sum. 259. : 8 
2. Hale 267. (g) r. Lev. 61. But the other books which report the ſame caſe take 


ito notice of this point. x. Sidernn 3. Kelynge 13. (1) Charles Ratcliffe had been 
convicted of high treaſon ; and in B. R. Mich. 20. Geo. 2. upon a collateral iſſue that 
he was not the ſame perſon, a peremptory challenge was inſiſted on, ard reſet 
by cbirf jrftice Lee; 1. Black, 4. 6.—Vide Foſter 42. Johnſon's Caſe, 2/4. 46. 
and Hargrave's Co. Litt, 257. note 8. | 


As to the ſecond particular, «iz. How many jurors may 
be challenged peremptorily. 


. $:2. 7. It ſeems to have been the ſettled (5) rule of the 
— % t- common law, wherever ſach challenge was allowed, to ſut- 
Cromp. 114. fer the priſoner to challenge as many as he thought fit un- 
3. H.5. 7. der the number of three full juries, i. e. not amounting to 
14. H. 3. 7. more than thirty-five. But if a criminal challenge more 
B. Chall.70. than that number, (i) it ſeems the more prevailing opinion, 
5 * 9 that he is to be dealt with as one that ſtands mute. 


To H. 7. Ze * ; 
Ab. B. Chall. 211. 17. Aſſize 6, 17. Edw. 3. 23. Ab. B. Chall. rog. Triai 
per Pais c. 9. S. P. C. 157, 158. See the books cited c. 30. ſect. 2. Lamb. b. 4. 
c. 14. ſays, that it was doubtful at common law how maty might be challenged- 


(7) Sup. c. 30. ſect. a. | 
Ses. 8. By 22. Hen. 8. c. 14. ſ. 7. made perpetual by 

32. Hen. 8. c. 3. No perſon arraigned for any petit 

< treaſon, murder or felony, ſhall be admitted to any pe- 

*«« remptory challenge above the number of twenty.“ Bug 


(4) B. Chall. it ſeems (G) agreed, that 1. and 2. Philip and Mary, c. 10. 
5 which reſtores the courſe of the common law as to trials 


217 
2. Hale 260. f tteaſon, has revived the old challenge of thirty-five in 


2 


? fat. 227. trials of petit treaſon. 


Vide ſupra | 
ſect. 5. and c. 25. ſ. 132. 144. S. P. C. 158. Co, Litt. 136. 


Seck. 
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- Se. 9. It ſeems to have. been holden by Sir (a) Ed. (a) 3. Inſt, 
ward Coke, that he who challenges more than twenty up- wee = 
b 0 ff 4. Comm. 348. 
on an arraignment of telony, ſince the abovementioned ſta- () Vide c. 30. 
tute of 22. Hen. 8. ſhall (5) neither forfeit his goods, nor ſect. 19. 
have judgment of death, nor of pain forte et dure, but ſhall Staund. Prer. 
only be over-ruled as td his challenges ſo far as they ex- 46. 
< SAR” 22 2 „e) Sum. 260. 
ceed twenty, and put upon his trial. But this ſeems to g. vide 
have been doubted by Sir Matthew {c) Hale, and the con- 2. Hale 255. 
trary is holden by (4) Crompton; and ſeems more agreeable 345. 399. 
to the moſt natural conſtructidn of 22. Hen. 8. which ſeems (4) Cromp- 
to have intended no alteration as to the nature or effect of (4) 302 4 
peremptory challenges, but only as to their number. To ec. - _ 
which may be added, that nothing is more common than 48. 59. 64.66. 
for (e) ſubſequent ſtatutes, which take from felons the 69, &. 
benefit of clergy, (/ expreſsly to exclude thoſe who (f) Vide ſup. 
g | | 1 9 c. 32. ſect. 27. 
challenge mdre than twenty, which would be fieedleſs if 3% 
their challenge were only to be over- ruled, and did not 12. Coke 31, 
ſubject them to judgment of (g) death, &c. 7 
| 13. 
(z) Vide c. 33. ſect. 20. The words of the ſtatute are, * that he be not admitted 
70 challenge, &c.“ the evident cenſtfuction of which is, that any further challenge 
ſhall be ditallowed or prevented, and being null from the beginning and never in fat 
a challenge, it can ſubject the priſoner td no puniſhment, but the juror ſhall be tegu- 


larly ſworn. 4. Comm. 348. 


As td the ſecond particular, viz. How jurors may be 
challenged for cauſe. 


Sec. 10. Having premiſed, that it is a (+) general rule, „ C L 
that wherever (i) 42 is a party, as he is in every (4) 9 "_ 
indictment, and in ſome ſort att in (/) appeals of felony, F. Chall. 128. 
he who takes a challenge for cauſe muſt ſhew it preſently, 3· Stat. Trials 
and ſhall not have time till the panel is peruſed, as the king 85%  . 
ſhall where he takes a challenge; as hath been more fully „ R. ye "a 
ſhewn, ſe&.3.; and having alſo farther premiſed, that after a 48. Affze 22. 
priſonet hath challenged a juror for canſe, and his cauſe 1. Siderfin 
hath been diſallowed, or found agaitiſt him, he may (mJ 244: 
challenge the ſame juror peremptorily, before he is (=) — *. Abs 
ſworn; Ab. B. Chall. 


| # | 107. 
(Except in inqueſts, F. Challenge 165. 07. 2. R. Ab. 659, 660. , (4) That 
cauſe muſt be ſhewn preſently on indictments, Coke Litt. 158. 1. Siderfin 244. 
1. H. 5. 1. Ab. F. 8 70. Skinner $2. (/ That cauſe muſt be hewn pre- 
ſently in appeals, Coke Litt. 158. This is left a guerre 8. P. C. 162. (m} Coke 
Lit. 188. 37. H. 6.8. Ab. F.Challenge 48. B. Challenge 86. Cont. 16. H. 4. 9. 
Ab. F. Challenge 180. () Vide fup. ſect. 2. | 


I ſhall endeavour to ſhew, 
1. What ſhall be a good challenge of a juror, in reſpect of 
his honour or inſufficiency. 
2. What in teſpect of his indifferency. 
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AND F1RsT, As to the challenge of a juror for his ho- 
nour or inſufficiency. 


os Tie. Having premiſed, that it is agreed to he a good challenge 
wh 05a of this Kind that a juror is an («} alien, (5) a minor, or a (c 
Theloat, b. 1. villein; 
ch. 6. ſect. 14. 


14. H. 4. 19. B Challenge 48. F. Challenge 91. 2. R. Ab. 656. Calvin's caſe 
18. b. (4) Coke Litt. 157. 172. Litt. ſect. 259. Vide 7. & 8. Will. 3. c. 32. 
(c) 2. R. Ab. 657. Co. Litt. 156. 9. Edw. 4. 16. 26. Aſhze 28. F. Chall. 135. 
B. Challenge 64. 118. But the contrary is holden in the Year-Book of 10. II. 5. 20. 
Ab. B. Challenge 220. and a qzu41e by the reporter and Brook, 


I ſhall more fully endeavour to ſhew, 
1. Where peerage is a good cauſe of challenge. 
- 2. Where the want of freehold is a good cauſeof challenge. 


3. Where infamy is a good cauſe of challenge. 


4. Whether old age, ſickneſs, or non-reſidence in the 
county, be, in any Cale, a good caule of challenge. 


As to the firſt particular, viz. Where peerage is a good 
cauſe of challenge. 


(4) 48. Afſize Sect. 11. It is (4) agreed, that if a peer be returned on 
6. a jury and bring a writ of privilege, he ſhall be diſcharged. 
48. Ed. 3. 30. Alſo it ſeems to have been (e) holden, that even without 


B. Chall. 13. ſuch a writ he may either challenge himſelf, or be chal- 
Dyer. 2s . lenged by the party. Quere. 

36. H. 6. 46. | 

Moor. 767. Reg. 179. F. N. B. 165. (c) 22. E. 3. 18. F. Chall. 119. 2. R. 
Ab. 646. but his notes are not warranted by the books at large. Co. Litt. 157. 
9. Coke 49. 27- H. 8. 22. Con. 35. H. 6. 46. B. Challenge 8. Finch 506. 
4, Coke 53. F. Challenge 44. 1. Jones 153. F. N. B. 166. Vide 3. Bac. Ab. 260, 


As to the ſecond particular, viz, Where the want of free- 
hold is a good cauſe of challenge. | 


#374 , x Set. 12. At the common law there was no (V) neceſ- 
(f) = "a ſity that jurors ſhould have any freehold as to inqueſts be- 
of a1. Edw. 1. fore juſtices in eyye, or in cities or burghs, as hath been more 


de his qui po- fully thewn, chap. 2 5. ſect. 21. 
| a" | 
9 Jo » the Regiſter. Vide Raymond 485, 486. i. Ventris 366. Infra 


ſect. 21. 


Alſo 
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Alſo it ſeems (a) agreed, that the common law doth not (a) Ketw. 46. 
require that a juror ſhould in any caſe have a freehold of Ggf. 


1 : C. Eliz. 413. 
any certain value; and upon this ground it hath been ad- ge the N 


judged, that a frechold worth but (5) twenty ſhillings or tions to the 
(e) five ſhillings, or even a (4) penny, is ſtill a ſufficient nexr three 


qualification for a juror in ſuch caſes as are not within the letters, Litt. 


* 


| A {op ; : lect. 464. and 
ſtatutes which require a freehold of a greater value. „E 


a 648. 
(0 10. H. 6. 7. Ab. F. Chall. 29. B. Chall. 189. 19. H. 6.9. Ab. F. Chall. 32, 
B. Challenge 6e. 2. H. 7 13. B. Challenge 152. 19. H. 6.18. B. Chall. 192. 
(c) 3. H. 43. 4. Ab. F. Chall 78. B. Chall. 32. (4) Keilway 46. 


Alſo it hath been (e) adjudged, that the common Jaw (e) 28. Af. 


did not require that a juror ſhould in any caſe have any IF: B. Chall 
freehold. 6. 2s 


106. | 
10. H. 7, 12. 

3. State Trials 135 to 140. Vide 16. H. 7. 14. 7. H. 6. 44. Ab. F. Chall. 24. 
B. Chall. 57. It ſeems to ve holden, that by the common law it is a challenge only to 
the faveur. 7 


But this is not only contrary to what ſeems implied by all 
the authorities above cited, which, in ſaying that the com- 
mon law did not — a freehold of any certain value, 
lainly ſeem to ſuppoſe that it required ſome freehold, but , ,, IF 
i Cro. Elis. 
it hath been alſo contradicted by many expreſs (V) autho- rz. 
rities; agreeably to which it ſeems to be (g) ſettled at this Trial per Pais 
day, that the want of freehold is a good challenge of a juror c. 5: 
in all caſes not otherwiſe provided for by (// ſtatute, and 5; H. 4. 4. 
j þ Ab. F. Cual- 
conſequently in a trial for high treaſon in Lendon, as well 


lenge 78. 
as in any other county. B. Challenge 


32. 

4. H. 4. 1. Vide Keilw. 54. Coke Litt. 156, 157. 2. R. Ab. 647. 7. H. 4 1. 
Ab. B. Challenge 34. F. Challenge 58. 21. H. 7. 29. Ab. B. Chall. go, 10. H. 3. 
11. It ſcems taken for granted that iſſues in all caſes are to be returned upon ju- 
rors, by which it ſeems to be implied that they ought to have land, &c. g) 3. State 
Trials 869. 4. State Trials 874. 6. State Tr. 38. 243. (% Vide infra ſect. 19, &c, 


Sect. 13. But it ſeems agreed, that wherever the letter 
of the common or ſtatute law requires that a juror ſhould 
have a freehold, the meaning is fully ſatisfied by his hav- (7) Keilw. 46. 
ing the (i) uſe of a freehold, and that it is not material whe- 92. 
ther be hath it in his own or his (&) wife's right, or whe- Pyer 9. 
ther it be (/) abſolute or upon condition, or an eſtate of in- F. Chall. 27. 
heritance, or only (n) for term of one's own or another's „ Ea. Pts 
lite, ſo that it be in the ſame (n) county, wherein the ſuit B. Chall. 16 5. 


w © ” Co. Litt. 272. 
Plow. 58. 15. H. 7. 13. S. P. C. 160. B. Jurors 14. (4) F. Chall. 27. 9. H. 7.1. 
B. Chall. 157. 12. H. 7. 4. B. Chall. 160. Co Litt. 156 (/) Co. Litt. 156. 
Keilw. 167, 168. 2. R. Ab. 648. Con. 7. H. 4. 1. F. Chali. 158. But Bro. in 
abridging this caſe in title Challenge 55. ſays quod mirum. (n) 9. H. 7. 2. 12. II. 2. 4. 
B. Chiall. 160, Co. Litt. 156. B Chall. 1579. Sce F. N. B. 14. 15. (1) 9. H: 7:4. 
B. Chall. 157. Co. Litt. 157. Raſtal 18. 19. H. 6. 9. 


18 
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(a) 12. I. 2. is brought, and actually continue in the juror (a) till the 
2. time when he is ſworn. | 
B. Chall 160. 


Coke Litt. 157. 7. H. 4. 1. Ab. F. Challenge 158. 


(5) Vide c. 25. Fes. 14. By the (Y) ſtatutes of Weſtminſter the ſecond, 
* nne. 38. and 21. Edw. 1. de his gu ponendi ſunt in afſiſts,** None 
«+ tha!l be put in aſſizes or juries, except incitics, burghs, or 
„trading towns, who have not tencments to the yearly 
value of forty ſhillings, &c.“ 


(c) 2. Inſt. But it ſeems to have been (c) generally agreed, that a 
W Fre 1c. Juror can neither be challenged by the parties for being re- 
Ab. B. Chai. turned contrary to theſe acts, nor alledge ſuch matter him- 
106. ſelf for his diſcharge, but muſt take his remedy by action 


544 1 againſt the ſheriff, or by writ of privilege for his diſcharge. 
- . . 4211. 6 2 
32. F. Chall. 78. F. N. B. 166. 2. St. Tr. 744. Put 38. Aſſize 19. is contrary, 


Set. 15. By 2. Hen. 5. c. 3. © No perſon ſhall be ad- 
© mitted to paſs in any inqueſt upon trial of the death of 
« man, nor in any inqueſt betwixt party or party in plea 
* real, nor in plea perſonal, whereof the debt or the damage 
« declared amount to forty marks, if the fame perſon have 
« not lands or tenements of the yearly value of forty ſhil- 
i] Extended „lings (1) above all charges of the ſame; fo that it be 
ey 27. Elize „ challenged by the party, that any ſuch perſon ſo im- 
c. 61941. „ panelled in the ſame cafes, hath not lands or tenements 
« of the yearly value of forty ſhillings above the charges as 
«« afore is ſaid.” . 


(4) Keilw. 92. Seer. 16. It hath been (4) adjudged, that this ſtatute ex- 
16. II. 5.14. tends as well to a collatera? iſfue, as to the general one, but 
2. R. Ab. not to an indictment or information for a crime not (e) 
647, a8. capital; for the words are. upon trial of the death of a 
wy Wo ws * man, nor in any inqueſt between party and party in plea 
1 485. „ rcal or perſonal, &c.“ 
586. | | 
7 Sec. 17. It ſeems (/) agreed, that ceſiuy gue uſe of an 
* 185 8 freehold 7 the ſame er of the vearly 5 of 1 Paik. 
(z) Keilway lings is a good juror within this ſtatute. And ſome have 
8 _ B. (z) holden, that the law is the ſame as to a feoffee of ſuch 
en * land in truſt for another, or a (%) remainder-man of a ſtate 
in an abridg- of freehold expectant on a releaſe for years. But this ſeems 
cat of the not to be maintainable, becauſe the ſtatute, in requiring that 
Year-Book a juror ſhall have lands of the yearly value of forty ſhillings 
of 15. H. 7. above all charges, plainly ſeems to intend that he ought to 


3 not have lands of the clear (i) income whereof at the time he 


Ind this point 2 \ 
in the bock at large. (5) Keilway 168 (7) Vide Keilw. 92. 18. I dw. 4. 13. 
8. 5. F. Chall. 32. 36. H. 6. 23. 2. R. Ab. 647, 648, 649. 
| Can 
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can expend ſo much; but a man cannot expend any thing 
out of lands whereof he is enfeoffed to the ule of another, 


or wherein he has only a dry remainder. 


Sect. 18. It hath been (a) adjudged, that this ſtatute is 
repealed as to treaſons by 1. (5) & 2. Philip & Mary, c. 10. 
which enacts, “ that all trials tor treafon ſhall be according 


&« to the common law.“ 


Sef. 19. By 23. Hen. 8. c. 13. it is recited, © That 
trials of murders and felonies in cities, boroughs, and 
towns corporate within this realm having authority to pro- 
ceed in the deliverance of ſuch offenders, had been often- 
times deferred and delayed, by reaſon of challenge of ſuch 
offenders, for lack of ſufficiency of freehold, to the great 
hinderance of juſtice ;”” and thereupon it is enacted, “ That 
every perſon and perſons being the king's natural ſubject 
„ born, which either by the name of a citizen, or of a 
c freeman, or any other name, doth enjoy and uſe the 
<< liberties and privileges of any city, borough or town cor- 
« porate where he dwelleth or maketh his abode, being 
& worth in moveable goods and ſubſtance to the clear value 
& of forty pounds, he admitted in trial of murders and felo- 
« mes in every ſeſſions and pe $a 4 to be kept and 
© holden in and for the liberty of ſuch cities, boroughs 
and towns corporate, albcit they have no freehold ; any 
« act, ſtatute, uſe, cuſtom or ordinance to the contrary 
« hercof notwithſtanding.” 


Sed, 20. * Provided that this act no way extend to any 
ce knight or eſquire dwelling, abiding, or reſorting in or 
& to any ſuch city, &c.“ | 


See?. 21, By 11. Hen. 7. c. 21. and 4. Hen. 8. c. 3. 
ſpecial proviſion is alſo made for jurors in London in real 
and perſonal a&ions above the value of forty marks, for 
which I ſhall refer to the ſtatutes at large. 


Sect. 22. By 4. and 5. Will. and Mary, c. 24. All 
« jurors (other than ſtrangers upon trials per medleta- 
« tem lingue) who are to be returned for trials of iſſues 
ce joined, in any of the courts of king's bench, common 
ce plcas or exchequer, or before juſtices of aſſize or ns prius, 


&« oper and terminer, gaol-delivery, or general quarter-ſeſhons 


<« of the peace in any county of this realm of Englera, ſhall 
„every of them have in their own name, or in truſt for 


if a juror have freehold and copyhold which together amount to : 
ſufficient, | 


(a) 3. St. Tr. 
135 tO 140. 
(0 Viae c.25. 
1. 133. 1425 


1435: l- 


Vide 1. Rich. 


3. Co 4 
27. Elz. c. 6. 


See Town. 
ley's Cele, 
Foſter 7. that 
ol. a-year it is 


e them, 
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« them, within the ſame county, ten pounds by the year 

„ Dat leaſt above reprizes, of freehold or copyhold lands or 
el ** tenements, or of lands or tenements of ancient (a) de- 
a frechold in in ſue, or in rents, or in all or any of the faid lands, tene- 
ancient de- men's or rents, in fee ſimple, fce-tail, or for the life 


 mecſue was not Of themſelves or ſome other perſon; and that in every 


nes" Pp county in „ ales, (1 every ſuch juror ſhall have in the 
BG. „ county ſix pounds by the year at leaſt, in manner 
. Chall. 159, ** afureſaid, above reprizes.” 
Co. Lit. 156. 
C1) This is the firſt time that copyholders (as ſuch) were admitted to ſerve upon 
Juries in any of the King's courts, though they h1d.b-fore been admitted to ſerve in 
ome of the ſheriff's courts, by 1. Rich. 3. c. 4. and 9. Hen. 8. c. 13. 


Sec. 23, But by 4. and 5. Will. and Mary, c. 24. it is 

provided,“ J hat it thall be awful to return any perſon on 

* * a tal;s in England who ſhall have tive pounds by the 

„year or in //ales who ſhall have three pounds by the 
„year in manner aforeſaid.” 


(4) Vide £. 12. Se. 24. Allo there is a ſaving to“ all (5) cities, bo- 
and there is *© roughs and towns corporate, of their ancient uſage of re- 
the like cx © turing jurors of ſich citate, and ein fuch manner as be— 
l „ „ „ fore had been uſed and acciiltomed.” ut there is no 
1.7 . exprets ſaving of any trial contrary to the purview of this 
& 17. Car. . ſtatute and made gaod by fome other; and taerefore it may 
CG 1. J. 4. be argued, that the trial of felonies in towns hy jurors worth 
Forty pounds in goods by virtue of the above cited ſtatute 
of 23. Hen. 8. is no longer lawiul, it not being a trial by 
uſage, but by ſtatute. Yet ſeeing 4. & 5. Will. and Mary 
ſeems plainly to have a view to trials in counties only, and 
the ſtatute of 16. & 17. Car. 2. c. 3. which is penned almoſt 
(c) 1. Vent, in the very tame words, was taken (e no way to alter the 
366. former method of trials in towns, left it ſhould cauſe a fai- 
lure of juſtice ; and it being generally impracticable to get 
a ſuñcient number of fuch freeholders as the ſtatute re- 
quires in towns, it ſeems a reaſonable conſtruction of 4. & 


5. Will. and Mary that the trial by 23. Hen. 8. ſtill continues 
lawtul as before. | 


(d) 4. St. Tr. But it hath been (4) agreed, that for trials in London for 
186. and in high treaſon, every juror ought to have ſuch freehold or 
Ty iss copyhold as is required by 4. & 5. Will. and Mary. 

41. . 


Vide 3. Com. 
3024 


+ By 3. Geo. 2. c. 24. ſ. 18. made perpetual by 6. Geo. 2. 
c. 27. © Any perfon having an eſtate in poſſeſſion in land in 
« their own right, of the yearly value of twenty pounds 
« or upwards over and above th: refſerv:d rent payable 
6 thereout, ſuch lands being held Ly leaſe or leaſes for he 


« abſolute 
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6 
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abſolate term of five hundred years or more, or for 
ninety-nine years, or any other term determinable on 
one or more life or lives, the name of every fuch perfon 
ſhall and may and is hereby directed and required to be 
inſerted in the liſts (in the manner directed by 7. & 
8. Will. 3. c. 32. and 3. & 4. Ann. c. 18.) in order to 
their being inſerted in the freeholders book, and the per- 
ſons appointed to make ſuch lifts are hereby directed to 
inſert them accordingly ; and ſuch leaſeholder or leaſe- 
holders ſhall and may be ſummoned to ſerve on juries in 
like manner as frecholders may be ſummoned and im- 
panelled to ſerve on juries by virtue of this or any other 
act or acts of parliament for that purpoſe, and be ſub- 
ject to the like penalties for non-appearance.” 

+ By 3. Geo. 2. c. 25. ſ. 19. * The ſheriff of the city 
of Loudon (hall not impanel or return any perſon or 
perſons to try any iſſue joined in any of his majeſty's 
courts of king's bench, common pleas, and exchequer, 
or to be or ſerve on any jury at the ſeſſions of her and 
terminer, gaol-deliverv, or ſeſſions of the peace, to be 
had or held for the faid city of London, who ſhall not be 
an houſeholder within the ſaid city, and have lands, 
tenements, or perſonal eſtate to the value of one hun- 
dred pounds ; and the fame matter and cauſe alledged by 
way of challenge, and ſo found, ſhall be admitted and 
taken as a principal challenge, and the perſon or perſons 
ſo challenged ſhall and may be examined on oath of the 


truth of the ſaid matter.“ 


+ By 3. Geo. 2. c. 25. ſ. 20. The ſheriffs or other 
officers to whom the returning of juries doth and ſhall 
belong, for any county, city or place reſpectively, ſhall 
not impanel or return any perſon or perſons to ſerve on 
any jury for the trial of any capital offence, who at the 
time of ſuch return would not be qualified in ſuch re- 


ſpective county, city er place to ſerve as jurors in civil 


cauſes (2) for that purpoſe; and the ſame matter and 
cauſe alledged by way of challenge, and fo found, thall be 
admitted and taken as a principal challenge, and the per- 
ſon or perfons fo challenged ſhall and may be examined 
on oath of the truth ot the ſaid matter.“ 


Mary, c. 24. and 3. Geo. 2. c. 24. ſect. 18. 


+ By 4. Geo 2, c. 7. ſ. 3. made perpetual by 6. Geo. 2. 


£.37. it is recited, that by the very frequent occaſions there are 
for jurics in AZiddleſrs and by the ſmall number of free- 


holders 
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(2) For the qualifications of jurors in civil cauſes, vide ſap. 4. and 5. Will. and 


* Co. Litt. 
158. 

28 68. 30. 
. 41s 
B. Indict. 2. 
2. R. Ab. 
657 

3. Chall. 65. 
F. Proceſs 
228. 

E .. 
Trial pec - 
Pais c. 9 

(5) Co. Litt. 
S. 156. 
Trial per 


Pais 0. 9. 


() Co. Litt. 6. 158. 
Con- 1. Lev. 263. 
Trial per Pais c. 9. 


lalved by a pardon. 


Were CHALLENGES. Bk. 2. 
holders that are in the ſaid coanty the therifs may we un- 
der difficulties of procuring juries, it is therefore enacted, 
++ Thatall leaſeholders upon leaſes where the improved rents 
Hor value ſhall amount to fifty pounds per annum or up- 
* wards over and above all ground rents, or other reſerva- 
* tions payabie by virtue of the ſaid leaſes, ſhall be liable 
and obliged to ſerve upon juries when they ſhall be le- 
e gally tummoned for that purpoſe.” 


As to the third particular, viz. WI. ere infamy is a good 
caule of challenge. 


Seer. 25. It ſeems, that it is a good challenge af a juror 
that he is (a) outlawed, or that he hath been (6) adjudged 
to any corporal puniſhment whereby he becomes infamous, 
or that he hath been convicted of treaſon, or (c) felony, or 
(4) perjury, or (e) conſpiracy, or of (f) forgery on 5. Elia. 
c. 14. Or attainted in an (g) attaint for giving a falſe verdict. 
And it hath been (4) bolden, that ſuch exceptions are not 
And it was anciently (i) holden, that 
excommunication was alſo a good challenge. Yet it (4) 
tecms, that none of the above-cited challenges are principal 
ones, but only to the favour, unleſs the record of the out- 
law ty, judgment, or conyiction be produced, if it be a record 
of another court, or tic Term, &c, be ſhewn, if it be a record 
of the tame court. 


2. St, Tr. cer to 24. Trial per Pais c. 9. 
(4) Bratton lib. 4. c. 19. fect 2. Fleta lib. 4. c. 8. ſect. 2. 
(„) Sce B. 1. c. 72. ſcct. 9. Co. Litt. 6, 358. It ſecms to be 


2. Bulſt. 154. 


Bolden, tliat the conviction for confpiracy ought to be at the king's ſuit. But 23. II. 6. 
55. KR. Challenge 15. F. Challenge 41. make no ſuch diſtinction. (/) Coke 
Litt. 6. and the reaſon ſeems to be, becauſe the ſtatute 3s expreſs, that rhe offender 
Mali be (et va the pillory, &c. But it was adjudged, 33. H. 6. 55. Ab. F. Chall. 41. 
B. Chall. 15. 2. K. Ab. 649. that a convittion on 1. H. 5. 3. Was not a good 
challenge to a juror, becauſe it was not a conviction on an action at the common law, 
Vide 44. Edw. 3. 39. F. Deci, tant, 11, 12. (g) Sce the authorittes under the 
precedent letter. (5) 2. State triaty 521 to 524 2. Bulſtrode 154. 2. Hale 278. 
Videc 37. feet. 48 to 53. () Co. Litr. 153. (4) Co, Litt. 157. 33. H. 6. 55» 
43. lte 46. 8. H. 5. 11. 21. Edw. 4. 74. 2 R. Abr. 649, 630. 658. 33+ H. C. 1. 


B. Chall. 15. 137. 4+ Comm. 363. 


As to the fourth particular, viz. Whether old age, or 
ſckneſs, or non: reſidencę in the county, be in any cate a 


good cauſe of challenge of a juror. 


Setz. 26. I take it to be agrecd, that notwithſtanding 
tre (/) ſtatute of Weſtminſter 2. c. 38. be expreſs, “ that 
neither old men above the age of ſeventy years, nor per- 
«+ ſons perpetually tick, nor thoſe who are infirm at the 
* {time 07 their ſummons, nor thoſe who do not reſide in 


«Cc che 


ly. 
46, 147, 44** 
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the county, ſhall be put in juries, or in the leſſer aſ- 
© fizes;” and that therefore ſuch perſons may ſue out a wr? 
of (a) privilege for their diſcharge, grounded on this ſta- (*/ 1 B. 
tute; yet if they be (5) actually returned and appear, * f a 
they can neither be challenged by the party, nor excuſe them- 0) 2. At 


ſelves from not ſerving if there be not enow without them. Trials 744. 
| 2. Inſt. 443. 


By 7. and 8. Will. Jo c. 32. Infants under ⁊wenty- one are exempted from Jjurics, 
4. Comm. 364. 


As to THE SECOND POINT, viz. What ſhall be a good 
challenge of a juror in reſpect of his indifferency. 


Sect. 27. Itisexpreſslyenafted by 25. Edw. g. c. 3. which 

ſeems to have been made in (e) affirmance of the common (c) 12. Af. 
law, “ That no indiRor ſhall be put in inqueſts upon de- 36 At: 

<« hverance of the indictees of felonies or (d) treſpaſs, if he oa 
c be challenged for that ſame cauſe by him which is ſo in- 19. 
« diftcd.” And this exception againſt a juror, that he hath S. P. C. 258. 
found an indictment againſt the party for the ſame cauſe, (% Yer in 
hath been adjudged good, not only upon the trial of (e) ay 
ſuch indictment, but alſo upon the trial of another indict- 66. N 
ment or action (V7) wherein the ſame matter is either in F. Chall. 33. 


queſtion, or happens to be material, though not directly 0 is holden to 
ö eno yrin- 


in iſſue. nal & 
| eipal Chal. 
lenge in treſpaſs. (=) 2. State Trials 379. 4. State Trials 186. In the Year-Book 
of 40. Aﬀſize 10. Ab. B. Cnall. x42. an indiftor being returacd on the petit jur 
and giving a verdict, was fined becauſe he did not challenge himſelf. Yer 27. Af- 
ſize 13. Ab. B. Challenge 120. and F. Challenge 137. it is not allowed to be a 
Challenge, even upon the trial of the ſame indictment. ) $. H. 4. 2. 


Princi dict 
Ab. E. Chall. 42. F. Chall. 79. Co. Litt. 157. 1. Siderfiu 244. 2. R. Ab. 649. 


Sea. 28. It hath been allowed a good cauſe of challenge 
on the part of the priſoner, that the juror (g) hath a claim () 1. St. T. 
to the forkirurs which ſhall he cauſed by the party's at- 952. 
tainder or conviction ; or that he hath declared his (/) (2) 21. H. 7. 
opinion before-hand that the party is guilty, or will be B Chall. ge 
hanged, or the like. Yet it hath been (i adjudged, that if 6.4. — 
it ſhall appear that the juror made ſuch declaration from his 4. St. Tr. 


knowledge of the cauſe, and not out of any ill-will to the 748. and ru- 
| led, that the 


party, it js no cauſe of challenge, pritoner ſhall 
not examine a juror concerning ſuch matter on a v dire, becauſe it ſounds in re- 
proach. Vide 49. Edw. 3. 1. Ab. B. Chall. 25. F. Chall. 100. (1) 7. H. 7. 25. 
Ab. B. Chall. 55. F. Chall. 22. 20. H. e, 40. 2, R. Abr. 657. Vide 49. Edw. 
3.1. Ab. B. Chall. 2 3. F. Chall. 00. Srd guære; for by TRERV, Chief Fuftice, no juror 
has any right to declare his opinion puſitryely until he has heard the evidence in the 
cauſe. Cooke's caſe, 4. St. Tr. 2438. ö 


Sect. 29. But it hath been (4) adjudged to be no good (0) Tap 9. 
cauls of challenge, that the juror hath and others guilty Cranbo * 8 


To 


| 
| 
: 
| 
: 
| 
: 
| 
4 
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on the ſame inditment ; for the indictment is, in judgment 
of law, ſeveral againſt each defendant, for every one mult be 
convicted by particular evidence againſt himſelf. 


()Stapleton's Se&. £0. It hath been (a) ruled to be a good challenge 
trial, 3. State of a juror on the part of the King, that he hath given his 
Trials 317- dogs the names of the king's witneſles. | | 


(4) Co. Litt. Sed. 31. It ſeems to be (3) ſettled, that where the 
x56. king is a party he may take either a principal challenge, 


4. H. 7, 8. or to the favour. 
F. Chall. 63. 
44 Edw. 2» 38. B. Chall. 22. 2. R. Abr. 646. 


() F. hall. Se. 32. It is (c) faid, that the ſubject cannot take a 
1 challenge for tlie favour againſt the king, becauſe every one 
Co. Litt. 156. oy h d b hi II . 7 . 5 

>. R. Ab. 6%. is bound by his allegiance to favour the king. But if (4) 
4. H. 7. 3. no more be meant by theſe books, than that ſuch a chal- 
Ir. per Pais lenge is not good without ſhewing ſome actual partiality 
„ ſuch ſheriff or juror, or ſome particular cauſe in re- 
ze pe „ ſpect whereof the king may influence them, it ſeems not 
J. St. Tr. 661. Clearly ſettled how the king in this reſpect hath a greater 
C. Eliz. 663. (e) privilege than the ſubject, which yet it ſeems agreed 
(4) 2. K. Ab. (%) that he hath. 

640. 646. 

1. Ventris 329. (7) For in the Year-Book of 29. H. 6. 40. ab. 2. R. Ab. 641. 
it is holden in the caſe of the tubject to be no cauſe of challenge, that the ſheriff hath 
malice againſt the party,without ſhewing ſome particular inſtance of partiality, (JF) Sce 
the books cited to the other parts of this and the next ſection. 


(7) F. Chall. Sec. 33. It hath been /g) ſaid to be no principal chal- 
p. C. 162. lenge where the king is a party, that a juror is of the king's 
E. Abr. livery, or his immediate tenant : but it is ſaid, that a chal- 
645. Itis lenge for ſuch cauſe ought to conclude to the (5) favour. 
taid generally But theſe matters ſeeming to be unſettled, I ſhall leave them 
in tome books, to be farther conſidered by others. — And for other matters 
e rhe Fa relating to challenges, being not ſo proper for this I'rea- 
a juror that tiſe, I ſhall refer to the (1) books which more particularly 


he is the treat of them. 

King's menial 

fervant, or a valet of rhe crown. Co. Litt. 156. F. Cor. 63. Tr. per Pais c. 9. 
2. R. br. 646. But 3. State Trials 235, 238. 4. St. Tr. 70. and in other books, 
the contrary is ruled. B. Chall. 154. 4. H. 7. 3. Cro. El'z. 663. (5) Vide ſup. 
I. 33. (/ Co. Litt. 157,153, Tr, per Pais c. 9. 2. R. Abr. 635. 666. 


And now I am in the ſecond place to conſider the learn- 
ing of challenges, ſo far as it particularly relates to Aliens. 


Sc. 34. By 28. Edw. 3. c. 13. f. 2. it is enacted, 
That in all inqueſts and proois to be taken or made 
| * among tt 
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cc 
6c 
£6 
c 
c 
«c 
cc 
40 
6c 
(0 
«c 
cc 
40 
60 


amongſt aliens and denizens, be they merchants or (a) 
other, as well before the mayor of the ſtaple as before 
any other juſtices or miniſters, although the king be 
party, the one half of the inqueſt or proof ſhall be deni- 
zens, and the other half aliens, if ſo many aliens and 
foreigners be in the town or place where ſuch inqueſt 
or proof is to be taken, that be not parties nor with 
the parties in contracts, pleas, or other quarrels, whereof 
ſuch inqueſts or proofs ought to be taken: And if there 
be not ſo many aliens, then ſhall be put in ſuch in- 

ueſts or proots, as many aliens as ſhall be found in the 
lame towns or places which be not thereto parties, nor 
with the parties, as aforeſaid, and the remnant of deni- 
zens, which be good men, and not ſuſpicious to the one 


party nor to the other.“ 


eck. 35. By 9. Hen. 6. c. 29. the above-recited 


ſtatute of 2. Hen. 5. which requires that the jurors in 
certain caſes ſhall have tenements to the yearly value 
of forty ſhillings, “ ſhall be no wile prejudicial to this 
«© ſtatute of 28. Edw. 3. nor extend itſelf but only 
to the inqueſts to be taken between denizen and deni- 


6c 


den. 


40 


(2) F. In- 


queſt 22. 


3» Ed. 4* 11. 


Alſo it ſeems agreed, (5) that the ſubſequent ſtatutes (% oro. Elix. 


which require that jurors ſhall have tenements to a greater 272. 
value, no way repeal the ſaid ſtatute of 28. Edw. 3: Yet it 
ſeems, (c) that the Engliſh half of the jury ought to have 
tenements to the ſame value as in gther caſes. And it 
hath been (4) adjudged, that the words © guorum quilibet 
& habeat quatuor libratas terre, Sc. thall be applied to the 
Engliſh only. 


Sec. 36, It ſeems (e) agreed, that there is no need that ( Sum. 260. 
any of thoſe who find an indictment againſt an alien ſhould S. P. C. 159. 


be aliens. : 


ſtatute of 28. Edw. 3. is repealed as to trials for treaſon, 


by 
4% That all trials for treaſon ſhall be according to the z. faſtitute 
** courſe of the common law.“ 


(e) 1. and 2. Philip and Mary, c. 10. which enacts, 


(c) So Eliz. 


272. 
74d) C. Eliz, 
841 . 


Se J. 37. Alſo it hath been adjudged, (V) that the faid 4) Daliſon 


22. 
Dyer 144, 
I . 


Vet it ſeems that the 27. 


(% king may, if he think fit, make a ſpecial grant to an Summary 
alien to be tried for treaſon by a jury whereof the one half 
Mall be aliens, 


(5) 8. P. C. 138. F. Trial 71. 22. Edw, 4. 14. 
Vol. IV. D d Sell, 


200. 
(J) Vide ſup, 


c. 23. ſ. 136. 


142. 144. 
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(a) 21. H. 6. Sec. 38. Alſo it hath been adjudged (a), that the ſaid 
7 Trial 4: ſtatute of 28. Edw. 3. doth not extend to an appeal, or 
B. Trial 22 other action by an alien againſt an alien, for the words are, 
S. P. C. 260, all inqueſts, &c. between aliens and denizens.” 

But by 27. Ed. | 

3- 8. it is enacted, that in pleas between aliens concerning the ſtaple thefe ſhall be a 
Jury of none but aliens. S. P. C. 159. 


(9) B. Pen. 4. Sec. 39. It is (5) holden, that by © denizens” in this ſta- 
tute are meant not only thofe who are born within the 
King's ligeance, but allo thoſe who are made denizens by the 

king's letters patents. | 


(c) Dyer 28. Sea. 40. It ſeems to be /c) ſettled, that no alien, whe- 
145. 304. 357. ther he be plaintiff or defendant, can take any advantage 
3. Ed. 4. 11. of the ſtatute, unleſs he (d) pray it in time; and that if he 
22: Edu. 3z. have neglected to pray it before the return of a common 


14. 0 - 

9, Abr. venire, he can neither except to ſuch venzre, nor pray a tales 
643. or other proceſs de medietate linguæ. | 
F. Inqueſt 22. | 


Trial 71. Summary 261. B. Pane] 3. Con. 21. H. 7. 32. B. Deniz. 4. S. P. C. 
259. It is holden Cro. Eliz. 869. by two Judges againſt one, that though the defen- 
dant appear by ihe declaration to be alien, yet the common Venire is well awarded, un- 
leſs a venire ds medictate be prayed. (4) For the form of ſuch a prayer, Raſt, 
Ent. 7.155, 159. 264, 265. Dyer 144. S. P. C. 259. Plowden 2. 2. Hale 272. 
3. Bac. Abr. 263- 


(Dyer 304+ Sef. 41. It was (e) holden, even before the union of 
(f ) Butquare the two kingdoms under king James the fit, that no 
ee —_ Scot was an alien within the weaning of this ſtatute, not 
contrary to Only becauſe the Scotch language 1s the ſame with the 
what is ad- Eugliſb, but alſo ( f) becauſe the Scots were never reckoned 


mitted in the aljens, but rather ſubjects. | 
whole argu- | . | | 
ment of Calvin's Caſe, 7. Coke. See 1. State Trials 572, 573- 4. St. Tr. 652, &c. 


(7) Dyer 144 Set, 42. NoTE, That (g) ſome of the precedents for 
' Raſt. Ent, J. the award of a venire of a jury of half denizens and half 
70 Rabel aliens, in purſuance of 28. Edw. 3. mention, that the aliens 
265. ſhall be of the ſame country whereof the party alledges 
10, Coke 104. himſelf ; and others direct () generally, that one half of 
(/) 3- State the jury ſhall be aliens, without ſpecifying any country in 


7 7 „% Particular. And this form ſeems moſt agreeable to the 
a4 **” ſtatute, which ſpeaks of aliens in general; and it ſeems to 


B. Denizen 4. be confirmed both by late (i) practice, and the greater num- 
B Pancl z. ber of (#) authorities. | 
Con. F. Tr. : 

30. By five Judges againſt one, 


Sef?. 43. If, on a Tenire of half denizens and half aliens, 
the ſheriff return twelve as aliens, and among them ſome 
veho 
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who in truth are not ſuch, it ſeems (a) that the party ſhall (a) 2.R. Abr, 
not be concluded by ſuch return, but mav, notwithſtand- 3, 
Pl * . . Vide 8. | +6 
ing, challenge the array for want of a ſufficient number of 58. 


aliens, 


Sect. 44. It ſeems (5) agreed, that the return of a venire (3) C. Eliz, 
of half denizens, and half aliens, ought to ſpecify which of 818. 841. 
the jurors are denizens and which aliens, and that a full Bur this veing 
number of cach mult appear to be ſworn. only a miſ- 

return 15 
helped by a verdict in caſes within the ſtatute of Jeofails. 


Se. 45. If one or more be wanting to make up the full 35. Hen. 8. 
number of fix denizens or aliens, the juſtices of , pris, by © 6. 
a reaſonable (e) conſtruction of the ſtatutes which give a (c) 10. Co. 
tales de circumſtantibus, may award ſuch a tales for ſo many 1+ 


genizens or aliens as ſhall be wanting. _ 3 
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CHAFTER THE FORTY-FOURTH. 


Or TRIAL BY PEERS. 


S to Tur TRIAL by peers, having ſhewn already, ch. 39. 

ſ. 1. that a peer has no more privilege than a com- 

moner as to having the benefit of counſel; and ch. 43. f. 4. 
that a peer cannot challenge any of his peers ; 


I ſhall now endeavour to ſhew, 


1. The particular form and ſolemnity to be obſerved in 
ſuch a trial. | 


2. Who are to be triers. | 1 
3. Who are to be ſo 1. . 

4. As to what crimes. 

5. Upon what ſuits and pleas. 

6. Whether a peer can waive a trial by his peers. 


7. In what manner the peers may require the opinion of 
the lord ſteward or of the judges. 


8. Whether the Court may be adjourned. 


As to THE FIRST POINT, viz, The particular form and 
ſolemnity to be obſerved in ſuch a trial. 


Sec. 1. When an indictment is found againſt a peer 
for a crime for which he ought to be tried by his peers, the 
king by his commiſſion under THE GREAT SEAL, reciting the 


indictment, conititutes ſome (a) peer high (4) ſteward of (a) S. p. C. 


the kingdom pro hac vice, and by the ſame commition gives; 52. 
him power to receive and proceed on ſuch indictment, and Year-Book 
requires the peers to be attendant on him, and the lieutenant 13. H. 8. rn, 


of THE TOWER to bring the priſoner before him. 4+ Init. 39. 
Barr. 234. 


Ante 5. 4. Comm. 259. (6) 1. H.4. 1. 3. Inſt. 28. 13. H. 8. 11. 8. P. C. 162. 


The neccfſity of making a high ſte ward forthe trial of an impeachment for high treafon 
was denied by the houſe of commons in the Earl of Dauby's Caſe, 2. State Trials 198. 
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(a) 3-Infl.28: Sef. 2. Alſo (a) a certiorari, which may either have the 

4. Comm. 259. ſame date with the ſteward's commiſſion, or a ſubſequent one, 
goes out of chancery to certify the indictment hefore the 
tteward indilatè; and the ſteward by his precept, under his 
ſeal, directed to thoſe before whom the indictnient was 
found, appoints a certain day and place at which it ſhall be 
certified. And another writ goes out of chancery to the 
lieutenant of THE TOWER, &c. to bring the priſoner before 
the ſteward at ſuch a day and place as lie thall appoint ; and 
thereupon the ſteward by his precept under his ſeal directed 
to the lieutenant, &c. appoints the day and place. 


(4) This is to Se. 3. Alſo the ſteward makes (Y) another precept 
be intended under his ſeal to THE SERJEANT AT ARMS, appointed to ſerve 
when the par- him during the time of his commiſſion, to ſummon the (c) 


rug oy Fo peers before him at fuch a place, day and hour, &c. 


either diſſolved or prorogued. 3. State Tr. 659 to 663. 2. Inſt. 28. S. P. C. 152. 
13. H. 8. 11. /e It is ſaid 13. H. 8. 11. S, P. C. 157. that the ſteward ſhall make ſuch 
precept to cauſe twenty or eighteen peers to come before him; but Sir Edward Coke 

„ Inft. 28. ſays, that the precept doth not mention any certain number; and now by 
7. Will. 3. all the pecrs are to be ſummoned, Kelynge 56, 4. Comm. 260, 


(4) 3. Inſt. 23. $2, 4. At the time appointed the ſteward, attended (d) 
Ce) Ruſh w. with fix or (e) ſeven ſerjeants at arms, carrying maces before 
5 -4. him, and by the king at arms, and the uſher of the black 
(/) 3. lat, rod, enters the place of trial uncovered, and aſcends a chair 
28. of ſtate, which always is (/) provided for that purpoſe, and 
S. P. C. 152. then the (g) clerk of the crown, or a ( maſter in chan- 
„ IT delivers to him his commiſſion, and he dehvers it again 
(2) 3-Inft. 21. to the clerk (i) of the crown, and then a ſerjeant at arms 
{b) 1. Kuthw., makes three (4) cyes, and a proclamation for filence in the 
95. name of the ſteward, and then the lord ſteward and all the 
08. — 58. other lords (/) ſtanding up uncovered, the commiſſion is 
+ ums. read, and then the (m) uſher on his knees delivers to the 
(i) 1. H. 4. 1. ſteward a white rod, who delivers it to him or to a ſerjeant 
3. Inſt. 28. at arms, who holds it by him during the trial; then an (=) 
(/) 3- State oyes' is made, and a command given in the name of the 
3 ſteward to all juſtices and commiſſioners, to certify all in- 
| dictments, &c. which being delivered into court, the clerk 

(m) z. Inſt, of the crown reads the return. Another oyes is made that 
28. the lieutenant of the Tower, &c. return his writ and pre- 
2 7 py cept, and bring the priſoner to the bar, and then the pri- 
(0) . St. Tr. ſoner is brought to the bar, the (o gentleman-gaoler of 
the Tower carrying the axe before him, which being (p) 


955 
4. St. Fr. 355. done the clerk reads the return. 


(p) By ;.Inſt- . 
28. all this is to precede the call of the peers and their ſeating themſelves ; but 1.H.g. 1. 


and 13. H. 8. 11. and S. P. C. 152. 1. State Trials 266. 3. State Trials 955, 956. 
4. State Trials 353 to 355+ and 2. Jones 55. are contrary, 


Seck. 
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Sea. 5. All things being thus prepared, the high ſteward 
(a) acquaints the priſoner with the nature of the crime, and (a) 3. Inſt. 29. 
ſuch like matters proper for ſuch an occafion, and then the S. P. C. 152. 
clerk of the crown arraigns him, ) but is not to inſiſt on 2 2 
his holding up his hand. bool! 


the precedent ſection. () Raym. 408. 3. State Trials 658. 957. 2. State Tr. 702, 703. 


Sect. 6. After the priſoner hath pleaded, and put himſelf 
upon Gop AND HIS PEERS, the king's counſel go through 
with thcir evidence; and after the priſoner hath made his 
defence, and the king's counſel have been fully heard, the 
priſoner is withdrawn from the bar, and the lords go to- 
gether to confider of their evidence; and when a majority 
of them are agreed, they return to the place of trial, and 
the lord ſteward demands of them one by one, beginning 
with the puiſne, whether. the perſon attaigned be guilty or 
not guilty, and they (c) all anſwer one by one, not upon (c) 3-Tnſt. zo. 
their oaths, but on their (4) honours and ligeances. And F Ce 
the lord ſteward gives judgment according to the determi- . Hb 
nation of the (e) majority, being more than twelve, but S. P. C. 182. 
gives no vote himſelf on a trial by (/) commiſhon, but 13. H. 8. 12. 


only on a trial by the houſe of peers, while the parliament _ 5556s 
is ſitting; 10. Ed. 4. 61. 
I 8 i | (4) See the 
books above cited, and 1. Coke 30. 2. Inſt. 49. /e) 1. H. 4. 1. 13. H. 8. 12. S.P.C, 
153. 3. Inſt. 30. Moor 622. (J) 2. State Tr. 702. 3. State Tr. 657. 679. 


As to THE SECOND POINT, viz. Who are to be triers. 


Sect. 7. It is agreed, (g) that none but lords who have a (g 2.Inſt.48. 
vote in parliament can paſs on ſuch a trial; and before Co. Litt. 150- 
7. Will. 3.c. 3. when the trial was by commiſſion, it ſeems 
to have been the practice for the lord ſteward to cauſe as 
many temporal lords to be ſummoned as he thought fit; 
and for the lords ſo ſummoned alone to paſs on the trial. 

But this is remedied by that ſtatute, ſet forth more at large 
in the next ſection. 


Sect. 8. It is agreed, that at a trial before the houſe of 
er every temporal lord who has a right to vote in that 

ouſe, has a right to paſs on ſuch trial. But it is ſaid in THE 
YEAR=-BOOK of 10. Ed. 4. 6. (hb) pl. 17. that upon the trial (4) Ab. F. 
of a peer in parliament, the biſhops ſhall make a procurator, Cor. 34. 
becauſe they cannot conſent to the death of a man; but this cited S. P. C. 
is (i) laid to be wholly grounded on a canon not in force p23, . 

. . g ina 

at this day. Neither do I find any precedent wherein they ,oe of the 
have been excluded againſt their conſent, or have withdrawn tame caſe, 
themſelves without a proteſtation of their right, or making Corone 153. 
a proxy; (#) and the judgment againſt the Spencers was 2 
proxies. Sir Edward Coke 3. Inſt. 31. ſays, that they muſt withdraw and make their 
Proxies. () See Biſhop Stillingfleet of the biſhops* juriſdiction in criminal caſes, 
c. 2, 3. and Hunt's argument, c. 9, 10, 11. (4) Vide the 4. Comment. 161, Foſt, 248. 
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expreſs!y reverſed for this reaſon among others, becauſe the 
bithops were not preſent; and in the precedents chiefly in- 
ſiſted on of the other fide, it is not exprelsly ſaid that they 
were not preſent, and it doth not clearly appear, but that 


they might be included under the word “ peers. ”? 


{a)See Hunt's 
argument for 
the right of 
biſhops, &c. 
c. 12. and 


However, it hath been always (a) admitted that they have 
a right to vote in a bill of attainder: al!o in the Far! of 
Danby's Caſe, they were adjudged (5) by the houſe of lords 
to have a right to vote in queſtions previous to the trial of a 


Stillingflect of peer, though this was ſtrongly oppoſed by the houſe of 


thebiſhops ju- 
riſdiction in 

capital caſes, 

c. 1. ſect. 3. 

and c. 2. 

( 2. State 

Tr. 742. 

(c) B. 1. C. 14. 

„ 1. 


(d) 2. Inſt. 48. 
3. Inſt. 30. 
Co. Litt. 156. 
(e) Vide F. 
Brief 473. 
20. Ed. 4. 6. 
B. Noſme de 
Dignity 49- 
(f) 9g- Coke 
117. 

Vide 32.Ed.3. 


commons. And their right to vote at the trial itſelf, if they 


think fit, ſeems fully implied in 7. Will. 3. c. 3 which enacts, 


hat upon the trial of any peer or peereſs for treaſon or 
„% miſpriſion, all the peers who have a right to fit and vote 


„e in parliament ſhall be ſummoned twenty days at leaft 


+ before every ſuch trial, to appear at every ſuch trial, and 
that every peer ſo ſummoned and appearing, ſhall vote at 
© the trial; every ſuch peer firſt taking the oaths of alle- 
« glance and ſupremacy, and ſubſcribing and repeating the 
„ (c) declaration againſt popery.“ 


LY 


As to THE THIRD POINT, viz. What perſons are to be 
thus tried. | 


Se. 9. It is (4) agreed, that no lord of any (e) other 
country, or even of (/) Scotland, before the union under 
Queen Anne, or of (g) Ireland, nor the ſon and heir () ap- 
parent of any peer, or any other man whatſoever who is 
not at the time a lord of parliament, hath any right to ſuch 
a trial in this kingdom ; but that every lord of parliament 
hath a right to ſuch a trial (z) ** virtue of that clauſe in 
Macna CHART A, ch. 29. Nec ſuper eum ibimus, nec ſuper 
eum mittemus, niſi per tegale judicium parium ſuorum vel per 
egem terre.” | 


B Noſme de Dignity 29. (g) Vide ſup.c. 25. ſect. 50. (5) B. Treaſon 2. (i) Such 
trial is faid to be very ancient, 2. Inſt. 45. 50. | 


Ser, 10. It is recited by 20. Hen: 6, c.g. to have been a 
doubt in the law of England how ladies of great eſtate in 
reſpect of their huſbands, peers of the land, married or ble, 
that is to ſay, dutcheſſes, counteſſes, or baroneſſes, ſhall be 


put to anſwer, and judged upon indictments of treaſons and 


(J) 2. Inf. 
| 45.50. and fee 
the Dutcheſs 


felonies, becauſe they are not mentioned in the ſaid ſtatute 
of MAN A CHARTA, ch. 29.; and thereupon to put out 
ſuch doubts, {+} it is declared, I hat ſuch ladies ſo indicted 
e of any treaſon or felony, whether they be married or 


of Kingfion's ** ſole, thall thereof be brought to anſwer, and judged be- 
Caſey 11. State © fore ſuch judges and peers of the realm, as peers of the 


„„ realm 
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&« realm ſhould be, if they were indicted or impeached of 
*« ſuch treaſons or felonies.” 


Sef. 11. It ſeems agreed, (a) that a queen, the king's /a) 2. Inft. 52. 
conſort, and alſo a queen dowager, whether ſhe continue Crumpton 
ſole after the king's death, or take a ſecond huſband, be he Juriſ. 33. 

a peer or commoner; and alſo all peereſſes by birth, whe- 
ther tlrey be ſole or (5) married to peers or commoners; (4) See the 
and alſo all marchioneſſes and viſcounteſſes, are intitled to a citations tothe 
trial by the peers, though none of them be expreſsly men- next letter. 
tioned in this act, or in MaGxa CHARTA. But it is (c) (c) 2. Inft.go, 
agreed, that a peereſs by marriage loſes her dignity by 2 16. 
. OKe 53. 
marrying a commoner. Dyer 79. 
Seer. 12, It is ſaid by (4) Slaundſorde and (e) Coke, that % 8. P. C. 1 52. 
thoſe who are lor!s of parliament not in reſpe& of their (e) 3. Inſt. 30. 
nobility, but of their baronies which they hold of the crown, But in F. Cor. 
as biſhops now do, and ſome abbots and priors (F) did 161. it ſeems 
. ' 822 . > 1 admitted that 
formerly, are not within the intent of Ma NA CHAK TA, , biſhop ſhall 
to be tried by the peers. And (g). Seiden ſeems clear, that be tried by 
this is the only privilege which biſhops have not in com- the peers, in 
mon with other peers. And thoſe who ſeem () moſt for _ Proper 
the contrary opinion admit that the law hath been generally aug n erat y 
i and B. Trial 
ſo taken. Neither do they produce any precedent where a 142. cites a 
biſhop or abbot has been tried by the peers upon a com- note from F. 
miſſion; but on the contrary admit that there are (i) two Chall. 15. 
precedents of their being tried by the country. And it is agg 
{aid by (4) others, that there are divers precedents of this helden char 
kind; yet Sel/den, with his utmoſt diligence, ſeems able to vithops ſhall 
produce but two which clearly and fully come up to his be tried bythe 
point, viz. thoſe of archbiſhop Cranmer and biſhop Fi/her. bee rs; but 
. : . this is miſ- 
However it ſeems to be (/) agreed, that while the parliament en. f 
: g ? n, for 
is fitting a biſhop ſhall be tried by the peers. there is no 


ſuch opinion there holden. / Co. Litt. 979. Fuller's Ch. Hiſtory b. 6. fol. 292. 
g] Seiden of Baronage 152. Titles of Honour, :ſt edit. p. 347. (6) Hunt's argu- 
ment for the biſhop's right in capital caſes, ch. 28. Gibſon's Codex 154. Stil:ingfleet 


of the biſhops' juriſdiction in 2 caſes, c. 4. (1) B. Trial 142. See Hunt's ar- 


gument c. 18. and Stillingfleet of the bi hops“ juriſdiction in capital caſes. (4) S. P. C. 
153. Seld. Baron 142 to 155. Vide 2. Init. 39. (1) Sce Hunt's argument c. 18. 


Trials per Pais c. 2. par. 3. 1. State Trials 374. Stillingfleet of the bithops' juriſ- 


diction in capital caſes. B. Abr. Trial 142. contrary. Vide 4. Comm. 462. 


As to THE FOURTH POINT, viz. As to what crimes a 
pecr is to be tried by his peers. 


Sef. 13. I take it to be (n agreed, that he has a right (m) 3. Tuſt. 30. 
to be ſo tried upon an indictment of treaſon or felony, (7) 2. Inſt. 4. 
whether ſuch treaſon or felony be made ſuch by the com- 8. 8 153, 
mon law or by ſtatute; and alſo upon an indi&ment for a (% 8. P. & 


158. 1. Bulſtrode 198. 
miſ- | 
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(a) See the miſpriſion of treaſon or felony ; but it (a) ſeems, that regu- 


e above larly he is to be tried by the country for all other crimes 
3 Tr. 3. Out of parliament, as (/) premunire, (c) riot, (4) ſeducing a 
P. Corone 161, young lady from her parents in order to debauch her, &c. 
(*) 1. Bulſtr. 198, 199. 4. Inſt, 30. 12. Coke 93. (c) 3. State Tr. 79. 
(4) 3. State Tr. 52, 12. Coke 93. | 


As to THE FIFTH poinT, viz. Upon what ſuits and 
pleas a peer is to be tried by his peets. | 


98 4.6. Sec. 14. Tt hath been (e) adjudged, that he ſhall not be 
. Corone 34. ſo tried upon an appeal of felony, but only upon an in- 
1 diftnient; and the reaſon given for it is, that thoſe words 
2. Init. 44. ih MAGNA CIM: AR TA, ch. 29. nec ſuper cum ibimus, &c. are 
3. Inſt. 30. to be intended only of the ſuit of the king, and not of the 


Raſtal 30. ſuit of the {ubject. 


9 ) . Inſt. Sec. 15. Alſo it hath been (J) adjudged, and appears 
4 3 a9. from conſtant ( g) experience, that neither the ſaid clauſe of 
(z) 1. H. 4. 1. MAGNA CHARTA, nor any other law, privileges a peer from 
3. State Tr. being indicted by a grand jury of commoners, either in 
52. 79+ 657. the king's bench, or before commiſſioners of oyer, or the 


i State Tr, Coroner, &c. 


351, &c. Skinner 683. 4. Comm. 259. 


(65/3. Int. zi. Se. 16. Alſo it ſeems (h) to be clear, that if a peer ab- 
2. Init. 49. ſent bimſelf, and cannot be found, he may be outlawed 
per judicium coronatorum, &c. | 


Se. 17. Alſo it is faid, that the court of king's bench 

(i) 4. Inſt. 49, may allow a (i) pardon pleaded by a peer to an indictment 

in that court; but that it cannot receive either his plea of 

not guilty, or confeſſion, but only the lord ſteward on an 
arraignment before the lords. 


(4) 1. H. 7. 22, Sed. 18. It ſeems clear, that if a peer be () attainted of 
23. treaſon or felony, he may be brought before the king's bench 
B. Corone 129. and demanded, what he has to ſay why execution fhould not 
ee 25 be awarded againſt him? And if he plead any matter to ſuch 
7 Horne 49, demand, his plea ſhall be diſcuſſed, and execution awarded 


by the ſaid court, upon its being adjudged againft him. 


In the caſe of Earl Ferrers, April 17, 1760, it was determined by all the Judges, that 
a peer indicted of felony and murder, and tried and convicted thereof before the lords 
in parliament, ought to receive judgment for the ſame 3 to the proviſions of 
28, Geo. 2. c. 37. (vide infra, c. 51, ſect. 10) And, ſecondly, ſuppoſing the day ap- 
pointed by the judgment for execution ſhould lapſe before ſuch execution done, that a 
new time may be appointed for the execution, either by the high court of parliament 
before which ſuch peer ſhall have been attainted, although the office of high ſteward be 
determined, or by the court of king's bench, the parliament not then fitting, and the 
record of the attainder being properly removed into that court. Foſter 139. 


As 


Ch. 44. Or TRIAL BY PEERS. 411 


As to THE SIXTH POINT, viz. Whether a peer can waive 
a trial by his peers. 


Se. 19. It hath been (a) adjudged, that if a peer on an ( 1. Ruſhw. 
arraignment before the lords refuſe to put himſelf upon his part 2. 
eers, he ſhall be dealt with as one that ſtands mute; for it f. 94- 
is as much the law of the land, that a peer be tried by his f. __ 30. 
peers as a commoner by commoners. Yet if one who has Pet esze 7 
a title to pcerage, be indicted and arraigned as a commoner, ſaid to be a 
and plead not guilty, and put himſelf upon his country, it record in 4. 


hath been (5) adjudged, that he cannot afterwards ſuggeſt * 3. that 
that he is a peer, and pray a trial by his peers. by _ 5 


ſelf on his country, and was tried by a jury of knights. (4) Daliton 16. 


As to THE SEVENTH FOINT, viz. In what manner the 
peers may require the opinion of the lord ſteward, or of the 


judges. 


Sect. 20. It was (e) reſolved by all the judges in the Lord (c) 3. Inſt. 
Dacre's Cafe, who was tried by commiſſion, that no queſtion 20, 30. 
ought to be aſked of the lord ſteward or of the judges in the 3 49- 
abſence of the priſoner, And it was (4) adjudged by the 3. St. 507 
lord ſteward, in the Ear! of IWarwick's Caſe, who was tried (4) 4. St. Tr. 
by the houſe of peers in parliament, that no queſtion ought 381. 
to be aſked of the judges in the abſence of the priſoner. 

Bat in the Lord Audley's Caſe, who was tried by commiſſion, 

the lords triers, (e) after they were withdrawn, conſulted 7+) 2. Ruſhw. 
with the lord chief juſtice four ſeveral times, and alſo ſent p. 2. f. 101. 
to conſult with the lord ſteward. Yet, notwithſtanding this *- St. Tr. 277. 
precedent, the judges (/) reſolved in the Lord Morley's Caſe, (H) Kely. 84. 
who was likewiſe tried by commiſſion, that if after the lords 7. State Tr. 
were withdrawn they ſhould ſend for any of the judges to 22 
deſire their opinions on a point in law, and the lord 18g Per = 
ſteward ſhould permit them to go, they would tell the lords, 30. K. 

if they ſhould aſk them any queſtion, that they were not to 

give any private opinion without conference with the reſt 

of the judges, and that openly in court. But they reſolved, 

that if the lord ſteward ſhould aſk them any queſtion in 

open court, though in the abſence of the priſoner, they 

would anſwer it, becauſe they are called to aſſiſt the Court, 

and the demand of any queſtion in ſuch caſe is to be re- 


ferred to the diſcretion of the lord ſteward. 


Secr. 21, When a peer is tried before the houſe of peers 
in parliament, the lord ſteward (g) withdraws with the reſt (2) . st. Tr. 
of the lords, and conſults with them. 679. 


As 
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As to THE EIGHTH POINT, viz. Whether the Court may 
be adjourned, 


(a) 2.St, Tr. Se. 22. It is agreed, (4) that where a peer is tried by 
954. the houſe of lords in full parliament, the houſe may be ad- 


— ck 577 journed as often as there is occaſion, and the evidence taken 


Foſter 143. by parcels. 


(%) Ruſhw. Sec. 23. Allo it hath been (5) adjudged, that where the 
23 1.95. trial is by commiffion, the lord ſteward, after a verdict is 
8 re 4 given, may take time to adviſe upon it, and that his office 
ſeemscontrary, Cntinues till he has given judgment. 


Foſter 140. 


(c) Kely. 57. . Seer. 24. Allo it was (e) ſaid to have been agreed by the 
But Moor 622. judges in the Lord Dacre's Caſe, that on ſuch a trial the 
in a report of Court might be adjourned; and that if the lords triers did 
ow rp dere not agrce, it was holden by ſome they ought to be kept 
that the con, together all night, and by others that they might go to 
trary was tUheir ſeveral houſes. 


holden. 
() 3. St. Tr. Sec; 25. But it is ſaid, (4) that there is no precedent of 
678. the lords triers ever having ſeparated upon a trial by com- 


44 ſee Moor miſſion, after the evidence has been, given for the king. 
22. 


G3. Inſt. 30. Set. 26. And it is ſaid to have been ſe) reſolved by all 
in the margin. the judges in the cafe of the Duke of Norfolk, that the peers 
in ſuch caſe muſt continue together till they agree to give 


(Yz St. Tr. verdict, and the like was (7) adjudged by the lord ſteward 
677 to 680. in the Lord Delamere's Caſe. 


During a trial before the houſe of peers in parliament, every peer preſent on the 
trial is to judge both of the law and the fact, Foſter 142. and a lord high ſteward is 
uſually, though not neceſlarilv, appointed, rather in the nature of a ſpeaker to regu- 
late the proceedings, than as a judge. 4. Comm. 269. Foſter 145. But in the court 
of the high ſteward which is held in the receſs of parliament, hz alone is judge in all 

points of law and practice, aud the peers triers are merely judges of the fact. Fol. 142. 


CHAP. 


CHAPTER THE FORTY-FIFTH, 


Or TRIAL BY BATTEL. 


A TRIAL by Pattel, at the (a) defendant's choice, is al- (a) Finch 32t. 
lowable in appeals-(G) of treaſon before the conſtable 8. P. C. 176, 
and marſhal, and in appeals (c) of felony, whether by ap- 1 1. e. 34. 
pellants or (4) approvers. Tr. per Pais 

e. 2. f. 19. (5) Vide c. 23. ſ. 29. Crompton Jur. 82. b. 88, B. Bartel xg, 
(c) Raſtal 30. C. Eliz. 69. Dyer 120. S. P. C. 176. (4) Raſtal 32. S. P. C. 178. 


9. Coke 31. 


Sec. 2. For the manner of waging battel in an appeal of 
treaſon, being according to the civil law, I fhall refer to 


Ruſhworth's Collections, part 2. volume 1. folio 112 to 128. 


Sea. 3. When an appellee of felony wages battel, he 
pleads (e) that he is not guilty, and that he is ready to (c). Eliz. 6a. 
& defend the ſame by his body,” and then (/) flings down —— 42. 50. 
his glove; and if the appellant will join battel, he replies, TH. 2 
* That he is ready to make good his appeal by his body (/) 8. P. c. 
„upon the body of the appellee,” and takes up the glove : 178. 
and then the appellee lays his (g) right hand on the book, "OR 385. 


I, _ 


and with his left hand takes the appellant by the right, and (2) B. Bat. 1.6. 
(2) ſwears to this effect, Hear this, thou who calleſt thy- 9. H. 4 1. 

&« ſelf John by the name of baptiſm, that I who call myſelf 17. Aſhze 2. 
% Thomas by the name of baptiſm, did not feloniouſly mur- 17, Edw. 3. a. 
te der thy father V. by name (on the — day of —— in the — 8 
*« year of at B.) as you ſurmiſe, nor am any way (55 7 4 * 
© guilty of the ſaid felony; ſo help me God ;” and then he c. 3. 4. f. 28, 29. 
mall kiſs the book and ſay, “and this I will defend againſt 9. H. 4. 3. 

& thee by my body. as this Court ſhall award.” And then 27: Albze . 
the appellant lays his right hand on the book, and with his 5, E 


left hand takes the appellee by the right, and ſwears to this Britton 41. 
effe g, Hear this, thou who calleſt thyſelf Thomas by the Bracton b. 3. 
© name of baptiſm, that thou feloniouſly (on the — day c. 21. f. 2. 
of —— in the —— year of —— at B.) didſt murder my 

« father V. by name; ſo help me God ;”” and then he ſhall 

kiſs the book and ſay, “ and this I will prove againſt thee 


« by my body, as this Court ſhall! award.“ 


And then the Court ſhall (i) appoint a day and place for (i Raſtal 42, 
the battel, and in the mean while the appellee ſhall be kept S.P.C. 178. 
| e e 


— —— 
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( Viera b. 1. in the (a) cuſtody of the marſhal, and the appellant ſhall 
K . 28. find (5) ſureties to be ready to fight at the time and place, 

1 „ unleſs he be an approver, in which caſe (c) he ſhall allo be 
8. P. C. 178. kept by the marlhal. 


B. Battcl 1. F. Coronet 58. 211. (6) Fleta b. 2. c. 34. f. 28. 9. II. 4. 3. 17. Aſſire 1. 
S. P. C. 178. F. Corone 78. 111. B. Bartel 1. 6. 1. Edw. 3. 2. Bracton b. 3. 
c. 21. . 3. ſays, that both parties ſhall be kept in cuſtody. (c) Raftal 42. 


(4) 9. I. 4. 3. And the (a4) night before the day of battel, both parties 
* 8 ſhall be arraigned by the marihal, and ſhall be brought into 
2 5k 155 the field before the (e) juſtices of the court where the ap- 
Dyer 301, peal is depending, at the rifing of the fun, (/) bare-headed, 
E. Bitrel 15, and bare-legged from the knee downwards, and bare in the 
S. P. S. 177; arms to the elbows, and armed only with baſtons an ell long, 
1. and four-cornered targets, and before they engage they ſhall 


Sm e both take this (g) oath, Hear this ye juſtices, that 1, A. B. 


Britton 40. * have neither eat nor drank, nor done any thing -!ſe, nor 
Con. 37. H. 6.4 any other for me, by which the law of God n be de- 


({}Britron 41 „ preſled, and the law of the Devil exalted.” 


By tome the appellant's head ſhall bg covered. 9. H. 4. 3. B. Battel 1. Vide 1. H. 5. 
6, 7. Dyer 301. (g] Fleta b. 1. c. 34. ſ. 30. Bracton b. 3. c. 21. 1.4. Britton f. 40, 


(5) Fleta b. 1. And then after () proclamation for filence under pain of 
2287 5-37: impriſonnent for a year and a day, &c. they ſhall begin the 
combat; where in if the appellee be fo far vanquiſhed that he 
Ser where cannot or will not fight any longer, he may be adjudged to 
this is done be (i) hanged immediately; but if he can maintain the fight 
zccordingly, till the ſtars appear, he ſhall have (4) judgment to go quit 
1 3 of the appeal. And if the appellant become recreant, that 
B. Crone 46. is, a crying coward or craven, the appellee ſhall not only 
Bracton b. 1. recover his damages, but may alſo, as it (2) ſeems, plead his 
c. 21.1.6. acquittal in bar of a ſubſequent indictment or appeal, and 
ee the 17 (n) ſhall for his perjury loſe his Iiberam legem. 
3. Inſt. 521. Yet if there be other appellees in the ſame appeal, it hath 
Fleta b. 1. been adjudged, (u) that it ſhall ſtill ſtand in force againſt 


c. 34. f. 32. them. But for theſe matters I ſhall refer to ch. 24. ſect. 24. 
Bradton b. 3. 

c. 21. ſ. 5. (/) Sup. c. 23. ſ. 140, and c. 35. f. 6. F. corone 98. Fleta b. 1. c. 34, 
i. 32. (m) 2. Inſt. 221. Co. Litt. 6. () F. Coronc 98. a | 


(%) Finch Sec. 4. In appeals each party muſt fight in proper (o) 
421, 422+ perſon, and not by champions. And therefore if the ap- 
9. Coke 31. pellant be under an apparent diſability of — as being 


* a (p) woman, or in (4) holy orders, or under (7) age, or of 


Trials per Pais the age of (s) ſixty, (7) or maimed, or (2) blind, he may 
c. 2. ſect. 19. (p) Keilway 123. Fleta b. 1. Cc. 34. ſect. 25. S. P. C. 180. (9) Brit- 
ron 40. (r) Keilway 120. Finch 423. F. Droit 3. S. P. C. 60. 180. 22. Ed w. 4. 20. 
Fleta b. 1. c. 34. ſect. 25. {s) S. P. C. 60. 180. F. Corone 38 5. 22. Ed. 4. 20. 
Trials pes Pais c. 2. ſect. 19. Fleta b. 1. Cc. 34. ſcct. 28. (1) Finch 423. F. Corane 
229.268. S. P. C. 180. 22. Edw. 4. 20. Trials per Pais c. 2. ſcct. 19. Fleta b. 1. 
g. 34. ſect. 25. (x) F. Droit 57. 3, Inſt. 138, 159. 28 | | 


counter- 
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counterplead the wager of battel, and compel the appellee ; 

to put himſelf upon his country. (a) Alſo if an appellant (4)F-Droitg7. 
become blind by the act of God after he has waged battel, 3' Ln Ty 
the Court will diſcharge him of the battel; and in ſuch caſe Gu) 3. Inſt. 
it is (5) ſaid, that the appellee ſhall go free. 158, 159+ 


Sect. 5. Alſo if a (c) peer of the realm, and much more if (%) Finch 423. 
the king bring an appeal, the defendant ſhall not be admitted 3 * N 
to wage battel, by reaſon of the dignity of the perſons. F 55 


34. ſect. 25. 


Sect. 6. Alſo the citizens of London have a ſpecial (4) (ds. P. C. 180. 
privilege by charter, that in appeals brought by any of them, F-. Corone 
there ſhall be no wager of battel, 125. 187. 


Sec. 7. Alſo any plaintiff may counterplead a wager of 
bartel, by alledging ſuch matters againſt the defendant as 
induce a violent preſumption of guilt; as in an appeal of 
robbery, by ſhewing (e) that the defendant was taken with (e) Finch 422, 
the manner, &c. ; and in an appeal of death, that he was 423. 
found lying upon the deceaſed (7) with a bloody knife in 8. F. C. 179. 
his hand; and in any appeal, by ſhewing that the defendant | - -He 
being under an arreſt for the crime charged againſt him, 155. 3 
(g) brake the priſon, or (4) eſcaped, unleſs ſuch breaking 375. 
or eſcape be (i) pardoned. For the law will (+) not oblige 4. Afſize x. 

a plaintiff to make good his accuſation in ſo extraordinary a 2 om 

manner, when in all appearance he may prove it in the or- B. 3 

dinary way. It is alſo a good counterplea of battel, that the 20. H. 3. 3. 

defendant hath been (2) indiQed for the ſame fact, unleſs 2 Pap | 
1 


the indictment were inſufficient, * © OP; c. 
. * 1. 


(J) Finch 422. S. P. C. 179. F. Corone 411. (g) Finch 422. 8. P. C. 180. 
1. Aſſize 3. 6. Hobart 82, F. Corone 154. 157. 164. 251. 281. (5) Finch 422. 
Hobart 82. S. P. C. 80. B. Battel 3. F. Corone 164. 251. (7) S. P. C. 100. Ho. 
bart 82, F. Corone 154. 281. B. Battel 3. 1. Aſſize 3. (9 Trials per Pais c. 2. 
ſ. 190. (1) Finch 422. 22. Edw. 4. 19. B. Battel 7. 11. Appcal 114. 20. Edw. 4. 6. 

Raſtal 50. N 7 © 


Sect. 8. It is enacted by 6. Rich. 2. that the defendant 
ſhall not be received to wage battel in an appeal of rape. 


CHAP. 


| 
| 
| 
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CHAPTER THE FORTY-SIXTH. 


or 
EVIDENCE; 


AS to the nature of evidence, ſo far as it more particularly 
concerns criminal caſes, 1 ſhall conſider the following 


points : 


1. In what caſes the evidence muſt be given in the fre- 
ferice of the priſoner. 


2. How many witneſſes ate required in criminal caſes, 
. In what caſes the depoſition of witneſſes out of court 
may be allowed as evidence. 
4. In what caſes the confeſſion of the defendartt may be 
given in evidence. 


3. Of parol evidence; and how fit hearſay ſhall be ad- 
mitted, 


6. Of written evidence; and whether ſimilitude of hands 
ſhall be admitted: 


7. How far it is neceffary for the evidence to be the beſt 


that the thing will admit of. 


8. Whether hufband and wife may be witneſſes for ot 
againſt one another. 


9. Whether a judge of jurot may be a witneſs. 
10. Whether a counſel or attorney may be a witneſs, 
11. How far an accomplice may be a witiieſs. 


12. Whether a perſon attainted or convicted ſhall be a 
witneſs, 


13. How far an intereſted perſon may be a witneſs. 
Vor. IV, Bo 14. How 
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14. How far religious ſectaries may be witneſſes. 


15. How far infants, aliens, and perſons deaf and dumb, 
may be witneiles. 


16. In what manner witneſſes are to give their evidence, 
17. In what manner witneſſes are compellable to attend. 


18. In what caſcs witneſſes may be allowed their ex- 
pences. | 


19. What evidence maintains an indictment, * 


20. What may be given in evidence on the part of the 
detendant. 


21. In what caſes the character of witneſſes may be ſup- 
ported or impeached. G 


22. Whether a bill of exceptions to evidence lies in cri- 
minal caſes. out 


As to THE FIRST POINT, viz. In what caſes the evi- 
dence mutt be given in the preſence of the priſoner. 


4. St. Tr. 277. Sed. 1. It is a ſettled rule, that in caſes of life no evi- 
310. dence is to be given againſt a priſoner but in his preſence. 


Rex v. Paine, + Sci. 2. And therefore it is determined, that the depo- 

5. Med. 165. ſitions of witneſſes taken ex parte before a magiſtrate on an 
examination concerning a mz/Zemeancr, cannot be read in 
evidence on the trial of the party for ſuch mi/demeanor, after 
the death of the deponents; becauſe as the defendant was 
not preſent before the magiſtrate when they were taken, he 
had no opportunity to croſs- examine them. 


As to THE SECOND POINT, g. How many witneſſts 
are required in criminal cafes ; I thall enquire, 


1. How many witneſſes are required in treaſon. 
2. How many on an indictment for perjury. 


As to the firſt particular, viz. How many witneſſes are 
required in treaſon. 


$:2. 3. Having already endeavoured to ſhew that the 


(% 3. Hauk, common law did (a) not require any certain number of 
ch. 25. a 129. N | . witnelles 
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witneſſes for the trial of any crime whatſoever, I ſhall only 
add in this place, that it ſeems to have been the more pre- 
vailing opinion, that 1. Edw. 6. c. 12. and 5. and 6. Edw. 6. 
c. 11. which required two witneſſes in treaton, were not 
repealed by 1. and 2. Philip and Mary, c. 10. (c) which or- (a) The fol- 
dered that all trials of treaſon ſhould he according to the lowing au- 
courſe of the common law; and therefore that it was ſtill Rorities, 
neceſſary in all trials of high treaſon, not concerning the 3 

Þ - - : es Sum, 
coin, (5) to have either two witneſſes to the (c) ſame overt- 262. 
act, or one witneſs to one, and another (4) witneſs to an Hale 296 
overt- act of the ſame kind of treaſon, or at leaſt one witneſs to 306. 


to an overt- act, and (e) another to a material circumſtance * Hale 256, 
2. State Trials 


to prove it. 144.77 % 

Kely. 9. are examined by Mr. Juftice Foſter 232 to 240. and in his opinion confirm 
the aſſertion of Hawkins, that the ſtatutes of Zdrvard the fxth are not repealed by thoſe 
of Philip and Mary. See ch. 25. ſ. 130 to 146. (2) Gilb. Law Ev. 153. 2. Stra. 1116, 


Caſes Cro. Law 39. (c) Raymond 407, 408. 2. St. Tr. 533. 3. St. Tr. 688. 
(4) 1. St, Tr. 697. 723, 724. 2. St. Tr. 317. 695. 785. 829. $39. 3. St. Tr. 149, 
156. 228. 4. St. Tr. 86, 87, 88.117. Raymond 407, 408. Kelynge 9. (e) 2. St. Tr, 
408. 3. St. Tr. 228, 229. 688, 689. 894 to 901. 928, 929, 630. 1. St. Tr. 36. Bug 
4. St. Tr. 180, 181, it is holden that circumſtantial evidence alone is tufficient, 


Sect. 4. But in relation to theſe matters it will be need- Vide chapter 
leſs, at this day, to examine how far theſe opinions were 25: ſeck. 134 
reconcilable with the firſt of Philip and Mary, the law ſeem- 3 
ing to be ſettled by 7. Will. 3. c. 3. ſ. 2. which is expreſs, * 
That no perſon or perſons whatſoeyer ſhall be indicted, 

66 tried, or attainted of high treaſon, whereby any eorrup- 
* tion of blood may or ſhall be made to any ſuch offender 
* or offenders, or to the heir or heirs of any ſuch offender 
or offenders, or of miſprifion of ſuch trealon, but by and 
« upon the oaths and teſtimony of two lawful witneſſes, 
& either both of them to the ſame overt- act, or one of them 
£ to one, and the other of them to another overt-act of the 
« ſame treaſon (7); unleſs the party indicted and arraigned { +1 A colla- 
« or tried ſhall willingly, without violence, in open court, teral fact not 
b confeſs the ſame, or ſhall ſtand mute, or refuſe to plead ; tending to the 
« or in caſes of high treaſon ſhall peremptorily challenge proof of the 
& above the number of thirty-five of the jury.“ 8 
proved by 


one witneſs. Foſter 240. 242. $alkejd 654. per Holt. Vaughan's Caſe, 
5 State Trials 17. | 7 


Beft. 5. And by 7. Will. 3. c. 3. ſ. 4. it is further enacted, 
« That if two or more diſtinct treaſons of divers heads or 
« kinds ſhall be alledged in one bill of indifment, one 
& witneſs produced to prove one of the ſaid treaſons, and 
ce another witneſs produced to prove another of the ſaid 
ce treaſons, ſhall not be deemed or taken to be two witneſſes 
„to the ſamę treaſon within the meaning of this act.” 


E e 3 + Sed. 


| 
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Foſter 232. Sef. 6. But it is ſaid, that the ſtatute of 1. Fd. 6. c. 12. 

238. * which, both in petit and high treaſon, requires two witneſſes 
upon the indlitiment and at the trial, and the 5. and 6. Edw. 6. 
c. 11. which, in all treaſons, requires that the witneſſes, if 
living, ſhall be examined in perſon at the trial in open 
court, are not altered as to pert treaſon by 7. Will. 3. c. 3. 


Radbourne's + Sec. 7. But it has been determined, that if a perſon be 

Caſe, Caſes jndicted for petit treaſon and murder in the ſame indictment, 

3 Law an information before a juſtice, made by the deceaſed on 

1285 oath, in the preſence of the priſoner, may be given in evi- 
dence on the trial; and that a conviction on ſuch evidence 
is good, although there was not any ſet of circumſtances 
proved by two witneſſes. | 


(a) 4. St. Tr. Se, 8. However it was (a) agreed in Sir John Fenwick's 


237, we Cafe, that the information of a witnels taken npon oath be- 

"ras 4 5 fore a juſtice of peace, being joined with the evidence of 

Foſter 242. one other witneſs only viv woce, could not, in the ordinary 
courſe of juſtice, amount to ſufficient evidence within the 
7. Will. 3. which requires two witnc//es in high treaſon ; 
and therefore it was thought neceitfary to proceed in that 
caſe by bill of attainder in parliament, whoſe power can be 
reſtrained by no rules but thofe of natural juſtice, 

Gahagan's Sec. 9. And it is determined, that one witneſs is ſufficient 


Cate, Cates jn all caſes of high treaſon where a conviction does not work 


” Gro. Law a corruption of blood. 


As to the ſecond particular, viz. How many witneſſes 
are required on an indictment of perjury. 


10. Mod. 1935. + Sec. 10. It ſeems to be agreed, that two witneſſes are 
required in proof of the crime of perjury; but the taking of 
the oath and facts depoſed may be proved by one witneſs 


only. 


+ Sec. 11. It is alſo agreed, that the party prejudiced 
by the perjury ſhall not be admitted as a witneſs to prove 


It. 


Ld. Ray. 396. 


As to THE THIRD POINT, viz. In what caſes the depo- 
ſitions of witneſſes taken out of court may be read in evi- 


dence. 


= + Se. 12. By the ſtatute 1. & 2. Philip & Mary, c. 13. f. 4, 
«© Juſtices of the peace, when any perſon is before brouglit 
them for manſlaughter or felony, or ſuſpicion of man- 
«« {laughter or felony, being bailable by law, ſhall, before 
cc any 
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any bailment or mainpriſe, take the examination of the 
c faid priſoner and the ee of them that bring him 
& of the fact and circumſtances thereof, and the fame, or as 
& much as may be material thereof to prove the felony, 
& ſhall put in writing before they make the ſame bailment; 
« which ſaid cxammation, together with the ſaid hailment, 
& the ſaid juſtices ſhall certify at the next general gaol 
« delivery to be holden within the limits of their com- 
„ miſſion.“ | 


LI 


+ Seat. 13. By 1. and 2. Philip and Mary, c. 13. ſ. 5. 
« Every coroner upon any inquiſition before him found, 
« whereby any perſon or perſons ſhall be indicted for mur- 
& der or manſlaughter, or as acceſſary or acceſſaries to the 
«© ſame before the murder or manſlaughter committed, 
« ſhall put in writing the effect of the evidence given to the 
jury before him being material; and as well the ſaid juſ- 
« ticcs as the ſaid coroner ſhall bind all ſuch by recognizance 
& as do declare any thing material to prove the ſame, to 
« appear at the next general gaol delivery, and ſhall certify 
« as well the famc evidence as the recognizance in 
6“ writing, &c.“ 


+ Sect. 14. By 2. and 3. Philip and Mary, c. 10. The 
* faid juſtice or juſtices, before he or they ſhall commit or 
fend ſuch priſoner to ward, ſhall take the like examination 
„of the priſoner and the information of thoſe who bring 
him, and ſhall put the ſame in writing within two days 
after the ſaid examination, and the ſame fhall certify in 
© ſuch manner and form, and at ſuch time as they ſhould 
„and ought to do, if ſuch priſoner ſo committed or ſent 
© to ward had been bailed, &c.“ 


Scct. 15. It ſeems (a) ſettled, that the examination of an (a) Kelynge 

informer taken upon (/) oath, and (e) ſubſcribed by him 55. 
either before a (d) coroner upon an inquiſition of death in Sum. 262, 
pyrſuance of 1. avd 2. Philip and Mary, c. 13. or before (e) fein 180 
juſtices of peace in purſuance of 1. and 2. Philip and Mary, Salkeld 281. 
c. 13. and 2. and 3. Philip and Mary, c. 10. upon a (/) 2. Keble 19. 

ailment or (g) commitment for any felony, may be given Vide C. Elis. 
in evidence at the trial of ſuch inquiſition, or of an indict- 99" 
ment for the ſame felony, if it be made out by oath to the a 9; Ro 


ſatisfaction of the Court, that ſuch informer is (5) dead, or 75) 1. St. Tr. 


f 2 . 
Zum. 262, 263. (c) Sum. 262, 263. (4) Supra c. 9. ſect. 31. 2. Jones wa (e) See 
the books above cited; but 2. Jon. 53. it is adjudged that depoſitions before a coroner 
may be read, but ſaid that thoſe taken before a juſtice of peace can in no caſe be read. 
(x) Supra c. 15. ſect. 5g, 69,61, (g) Supra c. 16. ſet. 11. (6) Kelynge 585 
1. Levinz 180. 1, Hale 305, 2. Keble 19. Summary 263. 8 


Ee 3 unable 
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(a) Kely. 5;. unable to (a) travel, or kept (5) away by the means or pro- 
(5) Rely. 55. curement of the priſoner, and that the examination offered 
NT eons in evidence is the yery fame (c) that was ſworn before the 
Trials 941. coroner or juſtice, without any alteration whatſoever. 

ſuch an examination was read in evidence, upon proof that the witneſs had been en- 
ticed away, though it did not directly appear to have beer done by the procurement of 
the priſoner. (c) Kely. 55. 2. Keble 19. Summ. 263. 2, Hale 284, 285. 1. Hale 305. 


Foſter 337+ + Se. 16, But in petit ircaſon, theſe depoſitions, it is 
| ſaid, are not ſufficient to convict the offender if the party 
be living, although he is unable to travel, or 1s kept out of 

the way by the procurement of the priſoner. 


(4) Kely. 32. Sec. 17. It hath been (4) adjudged, that it is not ſuf- 
"RY T ficient to authoriſe the reading ſuch an examination, to 


2. Stra. 920, make oath that the proſecutors have uſed all their endeavours 


to find the witneſs, but cannot find him;—+ for unlets 


Proper ſearch be made, the Court will not admit depoſitions 
to be read, although taken fifty years betore they are offered 
in evidence. f , 
Rull N. p. + Se. 18. But if due diligence be vſed, and it is made 
239. manifeſt that the deponent has been ſought for and cannot 
| be found, or 1t 1t he proved that a witneſs was ſubpcenaed and 
fell fick by the way, it is ſaid that his depotition may be 
read, for that in ſuch caſe he is in the ſame circumſtances as 

to the party that is to uſe him as if he were dead. 


(G 2. Roll. C2. 19. Alſo it hath been (e) adjudged, that depoſitians 
460, 461. ** . A i 
Vide 1. Sid. /uper viſum corporis, cannot be given in evidence upon AN 
325. APPEAL for the fame death, becauſe it is a different proſe- 
2. Keble 334- cution from that wherein they were taken. 


(H Foft. 234. Se. 20. Thereare many (V) inflances in the reigns of 
Dver 99, 100. queen Elxaleih and king James the fut, wherein the depo- 
1.StateTrials, ſitions of abſent witneſſes were allowed as evidence in trea— 
Duke of Nor- ſon and felony, even where it did not appear but that the 
folk's Trial, ; "Mes : Fa 

"Yoke witneſſes might have been produced viva v. 

Abington's Trial 118, 119. Udal's Trial, fol. 148, 149. Earl of Effcx's Trial, fol. 166. 
Sir Walter Raleigh's Trul, fol. 181, 182. and the like was adtaitted in the Lord Aud- 
ley's Caſe, on an indittment for a rape on his own lady, . State Trials 268, 269, 
1. Ruſhworth, Strafford fol. 231. 326 to 535. N | : 


(4) 3. St. Tr. Sef. 21. And it was adjudged in (g) the Earl of Straf- 


7; Z  ford's 119), that where witneſſes could not be produced v/v2 
—_ 7% voce, by reaſon of Tickneſs, &c. their depoſitions might be 


read for or againſt the priſoner on a trial of high treaſon, 
but not whers they might have been produced in perſon. 
WIFI OR" +. $50 eren ee 


Weep. 


taken before A CORONER upon AN INQUISITIPN of death 
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| Se. 22, And it was admitted (4) in the Lord Stafford”s (a) 2. St. Tr. 
trial, that the depoſitions taken by a witneſs before a juſtice 932 te 527- 
2 ] 1 iſ , d ſi b 4 h 644. 647.651, 
of the peace might, at the priſoner's defire, be read at the 
. * . * P I, St. Tr.911, 
trial, in order to take off the credit of the witneſs, by ſhew- 
ing a variance between ſuch depoſitions and the evidence 
given in court viva voce. 


Seck. 23. And for the ſame reaſon it ſeems (5) agreed, (5) 2. St. Tr. 
that where a witneſs at one trial varies from his own evi- 343, 344+ 528, 
dence at another, in relation to the ſame matter, ſuch va- 529. 

a : 32 - See ſet, 12. 
riance may alſo be given in evidence to invalidate his teſti- | 
mony at the ſecond trial. | 


Seck. 24. But it is (c) ſaid to have been adjudged in (q Salk. 28 f. 
Paine's Caſe, in the ſeventh year of William the third, by the Sup. ſect. 3. 
court of king's bench upon advice with the juſtices of the 
common pleas, upon an indictment for a /:bel, that depo- 
ſitions taken before a juſtice of peace relating to the fact 
cannot be given in evidence, though the deponent be dead; 
and that the reaſon why ſuch depoſitions may be given in 
evidence in felony, depends upon the ſtatutes of Philip and 
Alary; and that this cannot be extended farther than the + 
particular caſe of felony (4). But in the report of this caſe (4) See Rex 
in (e) Fifth Madern it is ſaid that the reaſon why ſuch depo- v. Eriſwell, 
{itions could not be read, was becauſe the defendant was not 3. Term Rep. 
preſent when they were taken, and therefore had not the 7 7: 
benefit of a croſs- examination. 1 4 5. Mod. 
Vide Ruſhw. Stafford 524 to 532. 2. St,Tr.420. 4. St. Tr. 261. and 2. Roll. 460, 461. 


+ Scct. 25. And it has been held, that an examination Rex v. Will. 
of a perſon murderouſly wounded, taken by a juſtice of the Vecdcock, 
peace, at the poor-houſe of the pariſh, on oath, and regu- 3 
larly ſigned, but in the abſence of the priſoner, cannot be Cotes Ding. 
read in evidence on tlie ſubſequent trial of the priſoner ſor ler's Caſe at 
murder, for it is taken extrajudicially, and not as the ſta- the Old Bailey 
tutes of Philip and Mary direct, in a caſe where the priſoner Sept. Seſſion 
is brought before him in cuſtody, and he has the opportunity dle 


of contradicting or oroſs-examining as to the facts alledged, G AOR, Ju 
| ; . ., ces. 
+ Seat. 26. But the depoſitions thus extrajudicially 2 55 


taken may in the particular caſe of murder be read as the 
dying declarations of the deceaſed (/) if in extremis, (g), or % 12. Viner 
in ſuch a ſtate of mortality as to render the apprehenſion of Abr. 118. 
Baton bable (+) | (g) 4. St. Tr. 
approaching diſſolution probable (+), 203. 
9. St. Tr. 161. 10. St. Tr. 504. (+) Caſes Cro. Law 397. 


+ See. 2). So the depoſitions of an accomplice taken Weſtbeer's 
by a juſtice of the peace in the preſence of the prifoner, pur- Caſe, Caſes 
ſuant to the ſtatutes of Philip and Mary, may be read in evi- “ Law 124 
dence on the trial of the priſoner, if it be proved that the 


accomplice is dead. 1 ; 
C 4 ect. 
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Rex v. Ra- + Seat. 28. So the examination of a pregnant woman 
, warf taken before 2 juſtice of the peace under the ſtatute of 
5-Term Rep. 


6. Geo. 2. c. 31. is admiſſible evidence, on an application 
to the quarter ſeſſions to make an order of filiation on the 
putative father, gyen though the woman die before ſuch ap- 
plication can be made, 


mo” 


(a) 4. ft. Tr. Sec. 29. But in Fenwick's Caſe it was (a) agreed, that 
264 to 292, the evidence given by a witneſs at one trial, cannot in the 
Sup. ſect. g. ordinary courſe of juſtjce be made uſe of againſt a defen- 
1. Sid. 325- dant, on the death of ſuch witneſs, at another trial. —+ But 
2. Keble 384. it is ſaid to have been ſince agreed in Lord Palmerſton'; 


(9) 1 Caſe, (6b) that the evidence which a witneſs gave on a former 
Buil, N. P. trial may be uſed on a ſubſequent one, if he die in the mean 
#43" time, but that in ſuch caſe the words uſed by the witneſs at 
„ the former trial, and not merely the effe& of them, muſt be 
proved. e 48 727 


Welch's cafe, Se. 30. Alſo it ſeems clear, that depoſitions taken in 


2. Hale 285. the ſpiritual court in a cauſe of divorce for a forcible mar- 


1. Hawk. c. riage cannot be given in evidence upon an indictment for 


ſuch marriage on the ſtatute of 3. Hen. 7. c. 2.—+ For it 
is a general rule, that depoſitions taken in a court not of re- 
cord ſhall not be allowed in evidencg elſewhere, though the 
witnels be dead. :: es a N 


42. 
Lit. Rep. 167. 


$79, 


As to THE FOURTH POINT,%!z. In what caſes the confeſſion 
of a priſoner may be given in evidence. 2 


Seck. 31. It ſeems that the confeſſion of the defendant 
Sum. 102. himſelf, taken upon an (c) examination before zuftices of 
19175 - big peace, in purſuance of the ſtatutes of Philip and Mary, up- 
tate Trials ON (4) a bailment or (e) commitment for felony, hath always 
10 131 heen allowed to be given jn evidence againſt the party con- 
Antec. 5. feſling. | R f 5 | 
t-fr, 11. 68 


(-) 1. Skue Trials 89. 186. 964. 


( Rely.1%, + Sed. 32. It ſeems alſo that the confeſfion of the defen+ 
. dant himielf taken by the common law upon an examina- 
(Mod tion before 's ſecretary of tate or other magiſtrate for trea- 
r. 426 fon (/, or other crimes (Z) not within thoſe tatutes, may 
likewiſe be given in evidence againſt the party confeſſing. 


r Leck. 33. So alſo the confeſſion of the defendant him- 
4. 5. De ſelf, gie in diſcyurſe with private perſons, hath always 
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18 
Kt 
1 
is 
E 
= 
S 
2 
* 


1 
5 

* 

7 2 

t 

Fl 
"3 


Ch. 46. or EVIDENCE. 425 


+ Sect. 34. But it is agreed that the confeſhon of one per- . State Tr. 


ſon cannot be given in evidence againſt others. 268565. But ſee 
the contrary 
actiſed in Ellis* Caſe, 1. St. Tr. 341. Throckmorton's Caſe, 1. State Trials 63. 78. 
Pauke of Norfolk's Caſe, 1. State Trial, Earl of Eſſex' Cale, 1. State Trials 198. 
Sir W. Raleigh's Caſe, 1. St. Tr. 212. e | 


+ Se. 35. It ſeems alſo that the confeſſion of a priſoner Sum. 263. 
taken by a magiſtrate on an examination and reduced into * Hale 285. 
writing cannot be given in evidence until its identity be 

proved ; for a confeſſion being the ſtrongeſt proof of guilt, 

requires the higheſt authenticity, : 


+ Sef. 36. And as the human mind under the preſſure Warrick. 
of calamity is eaſily ſeduced, and liable, in the alarm of ſhall's Caſe, 
danger, to acknowledge indiſcriminately a falſehood or a © afes C. L. 
truth, as different agitations may prevail, a confeſſion, Gilb. L. E. 
whether made upon an official examination or in diſcourſe | pos ns 
with private perſons, which is obtained from a defendant * * 
either by the flattery of hope, or by the impreſſions of fear, 
however ſlightly the emotions may be implanted, is not ad- 
miffible evidence; for the law will not ſuffer a priſoner 
to be made the deluded inſtrument of his own conviction, 


+ Sef?. 37, It alſo ſeems clear, that if the confeſſion of a Bull. N. p. 
priſoner be taken pou oath, it cannot be read in evidence 242. 
againſt him. 


+ Sect. 38. But it is adjudged, that if any facts ariſe in con- Maxey's Caſe! 
ſequence of even ſuch a confeſſion, they may be given in Caſes Cro. 
evidence; becauſe they muſt ever be immutably the fame, Law 224. 
whether the confeſſion which diſcloſed them be true or 
falſe ; and juſtice cannot ſuffer by their admiſſion. The 
truth of theſe contingent facts, however, muſt be proved 
independently of, and not coupled with, or explained 
by, the converſation or confeſſion from which they are 
derived. 5 


+ SH. 39. But if a confeſſion be voluntarily made and Fiſher's Cafe, 
regularly proved on the trial, jt is ſufficient, if the jury be- Caſes Crown 
lieve it to be true, to convict the priſoner without any Law 286. 
corroborating evidence to ſuprort it. But a confeſſion does 
not amount to a conviction until the party plead nat gvilty Gilb. L. E. 
in open court; for the trial of the confeſſion muſt be by at 
the petit jur. l 22 1 


+ Se. 40. So alſo a perſon who by means of an extorted, Rex v. Lock. 
and of courſe inadmiſſible, conſeſſion is diſcovered to have hart, Caſes 
purchaſed ſtolen goods, may, notwithilanding he was diſ- C. L. zoo. 
n ö 5 | covered 


165, 


covered by means of ſuch confeſñon, give evidence againſt 
the principal felon. 


A + S247. 41. But it hath been determined, that if a priſoner 
ex be taken before a magiſtrate on a charge of telon? 
3 : befc 8 a charge of felony, and on 
Creyden his examination make a voluntary confeſſion which the 
Summer Aſ- magiſtrate reduces into writing, and afterwards reads it 
e e on over to the priſoner, who anſwers 7 zs all true enough, 
35 but refuſes to ſign it, ſuch written confeſſion may be read 
Nie. Tuftice 1 evidence, though not ſigned either by the priſoner or the 
Wilton. juſtice; for a confeſſion under tuch circumſtances is ad- 
 mithble at common law, and the ſtatutes of Philip and 
Mary make no alteration whatever reſpecting the admif- 
ſibility of evidence: And accordingly in Layer's Caſe, (a) 
the priſoner's confeſſion taken down before the privy coun- 
cil but not ſigned by him was admitted in evidence. 
. Se. 42. It ) ſeems an eſtabliſhed rule, that wherever 
Cont. 1. State a man's confeſſion is made uſe of againſt him, it muſt all 


Trials 53. | | 
„. be taken together, and not by parcels. 


A + Sed. 43. It alſo ſeems to be agreed, that as the ſtatutes 
Fearſhires of Philip and Mary poſitively enad, that the juſtices of peace 
Caſe, Caſzs hall take the examination of the prifoner and reduce the 
3 L. 183. {ame into writing, the Court will preſume that the con- 
3 2 fetiion of a priſoner was reduced into writing; for the law 
C. L. 254. preſumes that every man docs his duty until the contrary 
Trywton's be proved (c), and will not permit oral teſtimony of ſuch 
Caſc, Kauer confeſſion to be given until it be proved that it was not 
| put into writing as the ſtatute requires; for it is a general 
12. Viner 119. rule, that no parol evidence of any fact ſhall be admitted 
(&) Bull. N. P. where there is written evidence of ſuch fact; for written 
298, evidence ſpeaks for itſelf, is liable to no perverſion or miſ- 
Meax v An- conſtruction. and is more accurate than memory can be, 


ſel, z. Wil. 275. which is uncertain and fallible. 


Hall's Caſe, + Se. 44. But if a confeſſion be not taken in writing, 
Stafford Lent parol teſtimony may be given of it, and the prifoner thereon 
Aſhzes 17%, convicted, although 1t is totally uncorroborated by any other 
before the evidence. 


Judges. 
(4) d 5. Alſo it was (4) holden, that two witneſſes of 
Sup. c. a3. 4 confeſſion of bigh treaſon, upon an examination before a 


ſect. 149, juſtice of peace, were ſufficient to convict the perſon ſo 
1. Hale 304. confefling, within the meaning of 1. Edw. 6. c. 12. and 
1 — 5. and 6. Edw. 6. c. 11. which required two witneſſes in 
nz, high treaſon, © unleſs the offender ſhould willingly with- 

„ut violence confeſs the ſame:“ But this is remedied by 


T. Will. 
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7. Will. 3. c. 3. (1) which requires two witneſſes, “ un- 
<« leſs the party thall willingly, without violence, in open 
ce court confeſs, &c.“ | 


(1) This ſtatute prevents ſuch confeſſion, as above mentioned, from having the 
force of a conviction; but does not dsſtroy the admiſſibility of it in evidence for 
any þw poſe, except to prove the overt-acts laid in the indictment, The overt-acts 
muf ſtill be proved wy two lawful witnefles, notwithſtanding the admiſſion of any 
ſuch confeſſion as to collateral matters; for no confethon unleſs made in open court, 
which in Francia's caſe was determined to mean upon the arraignment of the party, 
can be a ſufficient ground for a conviCtion in treafon, Foſter 240 to 244. Francia's 
Caſe, 6. St. Tr. 58. Willis's Caſe, 8. St. Tr. 254. 255. 262, 263. Sed vide Berwick's' 
Caſe; Foſter 11. | | 


As to THE FIFTH POINT, v:z, Of parol evidence; and how 
far hearſay thall be admitted. 


| Seat. 46. It ſeems (a) agreed, that what a (b) ranger 
has been heard to ſay is in ſtrictneſs no manner of evidence (% *- St. Tr. 
either for or l a priſoner, not only becauſe it is not 2 os 
upon oath, but alſo becauſe the other fide hath no oppor- 3. St. Tr. 145. 
tunity of a croſs-cxamination ; and therefore it ſeems 210. 252. 
a ſettled rule, that it ſhall never be made uſe of but only 4 3%. 17-33- 
by way of inducement (c) or //uſiration of what is properly 4 * A 
evidence, (c) 2. State 
i Trials 325. 
328. 332, 333. 414, 415. 3. State Trials 144, 145. 209, 210. 


Seck. 47. Yet it ſeems, (4) that what he priſoner had been (d 4. St. Tr, 
heard to ſay at another time, may be given in evidence 33: 
tor him, (2) as well as againſt (e) him, iS St. Fr. 254 


35 
(e) Vide ſup. ſect. 3. 


(2) The declarations of a priſoner may be given in evidence againſt him, but not 
for him; therefore a witneſs, fer this purpoſe, cannot he called in his defence; but 
he may croſs-examine any of the witneſſes on the part of the proſecution as to any 
tking which they may have heard him ſay xclating ta the fact he is charged with. 
Bull, N. P. 294. 


S:. 48. And alſo,(f) what awitneſs hath been heard to ſay (/) 1. Hale 
at another time, may be given in evidence in order either **5: 
to invalidate ar confirm the teſtimony which he ,gives in“ ms 
court. | 


+ 8:8. 49. In the caſe of murder alſo, what the de- Rex v. Ely, 
ceaſed was heard to ſay after the mortal wound was given, coram King 
and in the extremity of death, may be given in evidence C- J. O. B. 


on the trial of an indictment againſt the murderer. 1720, Caſes 
5 | Cro. Law, 


2d edit. 363. 397+ 3. Burr. 1253. 
+ Sea, 
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Clymer 25 + 8:F. 50. So allo in ejectment. where a will was pro- 


guced on the part of the plaintiff, ſubſcribed by three wit- 
neſſes, two of whom were dead, and the third witneſs on 
her croſs-examination ſwore that while ſhe was attending 
one of the deceaſed witneſſes in his laſt illneſs, and about 
three weeks betore his death, he pulled the will in queſtion 
from his boſom and acknowledged and declared to her that 
the ſaid will was forged by himſelf, this was held good 
evidence. | | | 


3. Burr. 1245. 


Drummond's + Sed. 51. But the declaration of a convi#? at the place 
Cafe, Caſes of execution cannot be given in evidence as the declaration 
C. L. 225. of a dying man; for the principle upon which theſe decla- 
rations are received is that the mind of the perſon dying, 
impreſſed by the aweful idea of approaching diſſolution, acts 
under a ſanction equally powerful as that which it is pre- 
ſumed to feel by a ſolemn appeal to God upon an oath ; 
but an attainted convict is nat an admiſſible witneſs even on 

oath, 0 | | 


As to THE SIXTH POINT, viz. Of written evidence; and 


whether Jimilitude of hands ſhall be admitteg. 


Sec. 52. It is obſervable, that ſimilitude of hands 

) 3. State with other circumſtances, in (4) Alvernon Stdney's Caſe, was 
Trials 213, ruled to be good evidence, of his having written a paper 
216, 217. Charged againſt him as an overt- act of high treaſon : Yet 
74) 17 in the trial of the /2wen (6) Biſhaps, the Court was divided 
WAH 56%. in opinion, whether ſimilitude of hands were evidence gf 
(-) Vide z.st. the defendants having ſigned the paper charged againſt them 
Fr. $92, 89 3. aS a libel; and the parliament having declared an opinion, 
4. St. Ir. 2, in the reverſal of Algernon Sidrey's attainder, that compariſon 


ea, at hands is no evidence of a man's han&writing in crimi— 
Trial. nal cales, it ſcems to have been generally holden (c) ſince 


14, Raym.39, that time, that it is not evidence in any criminal cafe, whe- 


Theory of ther capital or not capital. 

Evidence 25, | 

25, 12. iner 2504. Qære vide Skinner 579. 

Stranger v. © + Se. 53. And therefore in an action againſt the ac- 

Scart Sit. Eui. ceptor of a bill of exchange, where the defence was, that th 

7 ug £2 3* acceptance was @ forgery, and a perſon employed by the Po 

. Otſice to detect forgeries in franks was produced to prove 

| | the forgery, who acknowledged that, as he had never ſcen 

the defendant write, he could only Judge by compariſon of 
hands, his tettimohy was rejected. 33 | 


* 
- 


+ Seer. 
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+ Sef. 54. But a clerk in the Poſt-Office accuſtomed to River v. Bras 
inſpet franks for the detection of forgeries, may be exa- 1 Hilary 
mined as a witneſs to prove that the hand writing of an \ Term to 
inſtrument is an imitated and not a natural hand, though 4). 
he never ſaw the ſuppoſed perſon write, and alſo to prove 
that two writings ſulpected to be imitated hands were writ- 
ten by the ſame perſon. | 


+ Sef. 55. It has been held, that papers found in the 
cuſtody of a perſon indicted for high treaſon relating to the (a) Ld. Preſ- 
treaſon with which he is charged, may be read in evidence tons Caſe, _ 
againſt him on his trial (a) to prove an overt- act of levying ** St. T. 440. 
war (65), although they are not any part of the overt- acts ( 3) Francia's 
which are to ſupport the ſpecies of treaſon charged upon Calc, 6. St. 
him (c); but it ſeems that his hand-writing ought to be firſt Tr. 63- b 
proved by perſons who have ſeen him write (d), or by the N, 5 
evidence of an agent who has received letters from and . 18 
done buſineſs for him, believing it to be his hand- writing, (4% 1. Burr. 
(e) or by evidence of a complete admiſſion by the priſoner : 50. Sed vide 


that they are his hand-writing /). 6. St. Trea8a. 


(e) Layer's Caſe, 6. St. Tr. 275, (7) Layer's Caſe, 6. St. Tr. 276, 


+ Sef. 56. So alſo letters wrote and forwarded on 2+ Burr. 644. 
their way for the purpoſe of a treaſonable correſpondence, 2: {-0*t. Gilb, 
but intercepted, may be read in evidence to prove the tre- 
ſon. | 


+ Se. 57. It hath alſo been held, that on an indict- a 
ment for perjury againſt a witneſs for what he ſwore at a Trin. en 
trial, the po/tea is good evidence that there was a trial, fo as 3. Sce allo 


to introduce the words ſpoken on which the perjury is aſ- 1. Stra. 162. 

ſigned. . Eſpin. Dig. 
. 753. 

+ $2. 58. It ſeems agreed, that ifperjury be aſſigned on 

an anſwer in chancery, the copy of the anſwer is not ſuf- | 

ficient, but that the original mutt be produced (g); but it is ( Bull. 

ſufficient to prove the defendant's hand-writing to the N. P. 24g, 

anſwer, and the maſter's hand-writing to the jurat as ( Rex v. 

being ſworn before him (Y), without proving the identity ink 

f the perſon who ſwore it, or that any perſon at all ſwore (;) f. Mad. 
O BY perſon who ſwore it, or that any perſon at all ſwore () 3. Mod. 
it ( . 116. 


Sec. 59. It ſeems alſo to be a general rule, that the Hutchinſon's 
final ſentence, decree, or judgment of any court which Caſe,i.Show, 
has competent juriſdiction of the ſubjeR, is concluſive in 6+ 
any other court of concurrent juriſdiction ; and therefore 
an acquittal on a charge of murder in Spain may be pleaded 
in bar of an 1ndi&ment for the ſame offence in England. - 


4 8 ect, 


4386. 
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Docheſs of + Ce. Go. But it has been determined, that a ſentence 


Kingſtons of jactitation in the ſpiritual court in England is not con- 
Cate, Cales ' 


C. L. 132. EP 
See alſo Ro- common-law courts, for that its validity may be impeached, 
bins v. as having been obtained by fraud. It ſeems however, (a) 


ys that the ſentence of the ſpiritual court is of itſelf, without 
Se 6-1 Producing the libel and all the proceedings, good prima fas 


Croſs v. Sal- 1. 8 
ter, 3. Term cie evidence of a divorce 4 menſa ct thor. 


Rep. 639. 3 3 
(a) Stedman v. Gooch, Sitt, Eaſter 33. Geo. 3. Eſpinaſſe Niſi Prius 5. 


Rhodes“ Caſe, J Sec. 61, It hath been held, that the muſter- book of the 

Caſes Crown Navy Office is good evidence, on an indictment for forging 

ain a ſeaman's writ, to prove the identity of the ſuppoſed tel- 
tator. 


Aicle's Caſe, + Se, 62. It hath alſo been held, that the Daily-Book 

Cafes Crown kept by the clerk of the papers of the gaol of NeEwGaTs& is 

Law, good evidence, on an indictment againſt a priſoner for re- 
turning from tranſportation, to prove the preciſe dav on 
which he was diſcharged. 


Rex v. Holt, + Sect. 63. It hath alto been decided, that the Gazette is 
Mich. 34. Geo. evidence of all acts of State; and therefore in an informa» 
3. Term Rev: tion for a libel, a Gazette in which it was ſtated that cer- 
5. „erm ep. tain addreſſes had been preſented to the king from different 
bodies of ſubjects expreſſing their loyalty, &c. was good 
proof of an averment, “ that divers addreſſes, &c.“ had been 
preſented to his majeſty by divers of his loving ſubjects, &c, 


Rex w. Reck, f Sef. 64. It is alſo a general rule, that every written 
2. Stra. 210. or printed paper, or inſtrument, which are required to be 
Allen v. ſtamped, cannot be admitted in evidence unleſs they are pro- 
Themas, erly ſtamped; but it ſeems, that if the amount of the duty 
Eiſpin. Dig. b n t e 3 1 
777. e paid, the Court will admit an inſtrument to be given in 
evidence, though not ſtamped with the proper ſtamp which 
ſuch inſtrument requires, as where a /-aſe was ſtamped on 
an azrcement, the ſtamp duty being the ſame on both in- 
ſtruments. | 


Rex v + Sect. 65. And it hati: been decided, tliat on an indict- 
Hawkeſwood, ment for forging a negotiable bill of exchange, the bill may 
Caſes C. L. be given in evidence, though not ſtamped purſuant to the 
221. ſtatutes of 23. Geo. 3. c. ag. ſ. 14. and 23. Geo. 3. c. 58. 
ſ. 4. which enacts, „ Ihat no bill of exchange, &c. not 

© ſtamped as theſe acts direct, ſhould be pleaded or given in 

$ evidence in ary court, or admitted in 2% court to be 

good pr available in Jaw or cquity ;” for the ſtamp acts 

| arc 


cluſive evidence againſt an indictment tor bigamy in the 
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are revenue laws, and do not purport to alter the nature 
of crimes, or the evidence by which they are to be proved. 


As to THE SEVENTH POINT, viz. How far it is ne- 
cefary for the evidence to be the be/? evidence that the nature 


of the thing admits. 


+ Se. 66. It is a general rule, that no evidence which Bull. N. P. 
ex naturd rei ſuppoſes there is ſtill better evidence in 294. 
the poſſeſſion or power of the party ſhall be admitted; and 1 il. 275. 
therefore where it appears that any fact or agreement is re- . 4404. 
duced into writing, no parol evidence of it ſhall be given, 
unleſs it appear that ſuch writing has been loſt without any 
fault in the party, and in this caſe a copy of ſuch writing, 
on being the next beſt evidence of it, {hall be admitted ; . 
and if no copy were taken, then its contents may be proved 
by viva voce teſtimony. 


„ 


+ 8:8. 67. It was formerly held, that if a defendant in 4. Burr. 2482. 
a criminal proſecution was in poſſeſſion of any written See Etpinal- 
document or paper, and refuſed, on notice ſo to do, to Nit aps * 
produce it, that the proſecutor could not give a copy of 125 
its contents in evidence; but it is now ſettled, that there is A 
no diſtinction, in this reſpect, between civil and criminal ge 
cafes, and that a proſecutor may, without having given no- Le Merchant, 
tice to produce the original writing, give atteſted copies, 2. Term Rep, 
or, if no copies are taken, parol evidence of it in evidence; 297- 
and on this ground parol teſtimony of a bill of exchange has 
been admitted on an indictment for forging it, on its being 
proved to be in the priſoner's poſſeſſion (a). So alſo an at- (4) Aicle's 


teſted copy of a letter directed to a priſoner, containing wn Caſes 


> þ k g 2. L. 241. 
a challenge, may be given in evidence on a trial for mur- (4) Gordon's 
der, if ſufficient proof be laid before the Court to raiſe a Caſe, Caſes 
preſumption that the original reached his hands (5). ” | L. 245. 
A. 

+ Sect. 68. It is alſo a general rule, that copies are ad- 
miſſible evidence where the originals are of a public na- 
ture (c); as the journals of the two houſes of parliament (0) 3. Salk 
(); the transfer- books of the Eaſt India Company (e); the 2; 5 1 
poll- books of an Election /); the city books of the boun- (% Doug. 
daries of public markets (g); the rolls of a court- baron (þ) ; 559- 572- 
the cuſtomary of a manor (i): the pariſh-regiſter of chriſten- ( Doug. 
ings, marriages, and burials (4); the public books and 675 1 
papers of a corporation (/) ; the Daily-Book kept by the 385. 


clerk of the papers of the priſon of Newgate (m). (2) 2. Stra. 

| 954. 
(D) Bull. N. P. 247. (i) 1. Term Rep. 466. (t) 2. Str. 1073. Salkeld 282. 
Sed vide Bull. N. P. 247. (/) 1. Str. 93. 401. () Caſes C. L. 330. 


Set. 


1 Or EVIDENCE. Bk. 2. 


+ Seer. 69. It is alfo a general rule, that where it is 

(a) 2. Str. neceſſary to prove that a perſon is in a public capacity, as 
2005. an officer of the Poſt-Office (a), a farmer of the poſt-horſe 
b) 3. Term duty (b) a berteticed clergyman (c); an attorney (4), an ex- 
ep.632. Cife or cuſtom-houſe officer (e), a captaiſi of a man of 
(9 3- Term war /f), a conſtable (g), it is ſudieient to ſhew that they act- 


R 4 + 62 . L : K 2 * 
( * £00 ed upon the occaſion as officers in their reſpective capacities, 
Rep. 366. without producing the written inſtrument by which they 


9 Caſes Cro. were ſeverally appointed. 
278. mots, a 


(F) 1. Show. 6. (g) Gordon's Caſe, Caſes C. L. 412. 


; As to THE EIGHTH POINT, lx. Whether huſoand and 
wife may be Witneſſes for or againſt one another. 


Sea. 70. It ſeems (5) agreed, that huſband and 
Wr | . . 
. wife heing as one and the ſame perſon in affection and in- 
2. R. Ab. 686. tereſt, can no more give evidence /r one another in 
2. Hale 279. any caſe whatſoever than for themſelves ; and that regularly 


2. Ven. 7 


3 Rep. other, by reaſon of the implacable diſſenſion which miglit 
679. be cauſed by it, and the great danger of perjury from 
| taking the oaths of perſons under ſo great a bias, and the 
extreme hardſhip of the caſe : 


1 Seck. jt. And therefore it hath been (i) adjudged, 
path eee that the huſband cannot be a witneſs againſt the wife, nor 
point was ad- the wife againſt the huſband, to prove the firſt marriage, on 
mitted in an indictment on the ſtatute of 1. (4) Jac. 1, c. 11. fora 


Fielding'strial ſecond marriage. 
St. Tr. vol. 4. 
f. 754. (+4) Vide B. 1. ch. 44. 


Rex. v. Cli- + Scef. 72. So alſo whete a ſettlement was claimed by a 
viger,2.Term perſon as the wife of J. M. and after a proof of a marriage 
Rep. 263. ; 4b : , 

S. Þ 2, Lord in fact, the wife of 7. V. was called to prove a previous 
marriage to her, the wife was rejected as an incompetent 
witneſs, becauſe her evidence went tg criminate her huſband 


by proving him guilty of bigamy. 


Field v. Cur- + Sc. 73. So alſo if a huſband be charged with hay- 


tis, Cop. 329. ing concealed his effects as a hankrupt contrary to 5. Geo. 2. 
c. 30. his wife cannot be examined as to any thing that may 


tend to criminate him. 


Ray m. 752. 


Hill v. Hill. 7 Sccd. 74. So alſo it ſeems, that in queſtions between 
6. Str. 1092. otuer parties, the evidence of a wife ſhall not be admitted, 
it it directly tend to charge or criminate her huſband ; but 

ſhe may give evidence touching his eſtate. 


Seck. 


e 3 the one ſhall not be admitted to give evidence again/t the other; 
2. term Rep. nor the examination of the one be made uſe of againſt the 
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+ Sec. 75. So in an information againſt two, cne for Sid. 375. 
perjury, and the other for ſubornation of perjury, in ſwear- OY 703. 
ing, on the trial of an ejectment, that a child was ſuppo - 
ſititious, the huſband of one of the defendants was admitted to 
give evidence of the birth, but his teſtimony as to the ſuborn- 
ation of perjuiy was rejected. | 

+ Sea. 76. But no other relations, as parent and child, Co Lit. 6. 
brother and ſiſter, &c. are excuicd from giving evidence ior Sauer 45. 
or againtt each other. 1. Wil. 3326 


Sect. 77. And ſome exceptions have been allowed to this 
general rule in caſes of evident neceſſity, As in the Lord (4) state Tr, 
Audley's Caſe, (a) who held his wife's hands and legs while v | 1. f. 388. 
his ſervant, by his commaind, raviſued her; the wife was 265-209. 366, 
admitted to give evidence againſt him. 5 1 8 
lections, part 2. vol. 1. f. 94. 99. But this caſe is denied to be law, Ray th. 1. 


Sc. 78. So alſo where a man is indicted for a (5) ( Cro. Ca. 
forcible marriage againſt the (e] purport of 3. Hen. 7. e 2. £5: Wh 
the wife may be admitted an evidence againſt her huſband, „e f. 48g, 
3. kcble 193. pl. 43. (c) See Felonies by Statute, bk. 1. 


+ Sea. 79. And it ſeems alſo, that on an indigment for Rex z. Perry, 
a forcible marriage, the wife is an admiſible witneſs for her àt Vries, 
huſband ; as to prove that the clopement and marriage were“. 
voluntary and not forced, | 


Seck. do. So alſo where either a huſband or wife have 
cauſe to demand (4) ſureties of the peace againſt the other, (4) SceB. r. 
each may give evidence againſt the other of the cauſe on e. 60. &. 4. 
which ſuch ſureties are demanded, 2 whe” 5 1 bs 
ce 'X Vo 
Mary Mead, 1. Burr. <42. 


+ Se, 81. So in an inditment againſt a huſband Rex v. Azir, 
for an a'ault on his wife, the wife is au admiſſible witneis * StA. 633. 
apainſt him. 


+ Se. 82. But it does not ſeem to be clearly ſettled. TE 
whether a wite may be admitted as a witnels againſt ber ;.Grownl. 47, 
huiband in high treaſon, 1. Bale 301, 


As to THE NINTH POINT, viz. Whether a judge or 
juror may be a witaels. 


Seft. 83. It ſeems (e) agreed, that it is no exception 6% 2. Sr. Tr. 
againſt a perſon's giving evidence either for or againtt à pri- 257- 632. 654. 
ſoner, that he is one of the jndges or jurors who are to try Kelyrge 12, 
him. And in the cale of Hacter, two of the perſons in“ did. 233. 


Vol. IV. | "oi the 


434 


Lindſcy v. 


Talbot, Str. 


140. 
Bull. N. P. 
184. 


or EVIDENCE. Bk. 2. 


the commiſſion for the trial came off from the bench, and 
were ſworn and gave evidence, and did not go up to the 


bench again during his trial. 


As to THE TENTH POINT, viz. Whether a counſe] or at- 
torney may be a witneſs. 


+ Sec. 84. It is a rule of law, that counſel and attor- 
nies ought not to be permitted to give evidence of any facts 
communicated to them by their clients in the practice of 
their proſeſſion; for that it is contrary to the policy of the 
law to permit any perſon to betray a ſecret with which 


the law has intruſted him: But this is to be conſidered as 


Bull. N. P. 
284. 


Bull. N. P. 
284. ä 


Doe v. An- 
drews, Cowp. 
845. 


Stra. 1122. 
Rull. N. P. 
284. 

Cowp. 846. 
Eſpin. Dig. 
717. 


Eſpin. Dig. 
7 1 9 | 


Cobden v. 
Kendrick, 
4. Term Rep. 


431. 


the privilege of the client, and not of the counſel or attor- 
ney, and is confined to ſuch facts as have been communi— 
cated to them reſpectively in receiving profeſſional inftruc- 
tion in the cauſe in which they are retained, 


+ $:, 85. A counſel or attorney therefore may give 
evidence of facts which they knew before they were re- 


+ $24. 86. So alſo a counſel or attorney may be called 
to prove a fact of which they might have had knowledge 
without being retained in the caule ; as whether a deed 
eraſed was ever in a different plight ; for that is a fact of 
their own knowledge, but they cannot diſcloſe a confeſſion 
of their client concerning it. 


+ Sc, 87. So alſo if a counſel or attorney be witneſs to 
a deed produced in the cauſe, he ſhall be examined as to the 
true time when it was executed. 


+ Se. 88. So alſo on an indictment for perjury in an 
anſwer in chancery, if the defendant's attorney was with 
him when he took the oaths, he may be called to prove 
the identity of the perſon ; for this 1s collateral matter, and 
not communicated to him by his client profeſſionally, bur 
a fact which he might have known from his own obſervation, 


+ $22. 89. So allo an attorney may be called merely to 
prove his chent's hand-writing to a note or other inſtru- 
ment. 


+ Se. oo. So alſo an attorney may be called to give 
evidence of facts communicated to him in a converſation 
between him and his client touching the juſtice of his ſuit 
after a compromiſe of the fuit; for the purpoſe of the ſuit 


hay-. 


7 
f 


Ch. 46. Or EVIDENCE. | a 
having been obtained, the communication was not made | 
by way of inſtruction for conducting his cauſe. 


+ See. qr. And this privilege is ſtrictly confined to, one 
perſons acting in the ſituation of attornies or counſel in e's „ "Tarm 
the cauſe; and therefore if a perſon conſult with an at- Rep. 753. 
torney as a friend, ſuch attorney may be called upon to 
diſcloſe the fads which came to his knowledge on ſuch 
conſultation; but if he be conſulted as attorney, he can- 
not diſcloſe facts communicated to him in any caſe what- 
ever. 


+ Sect. 92. So alſo this privilege of ſecrecy does not ex- St Haw. 


tend to perſons of other profeſſions, as phyſicians, ſurgeons, kins's Caſe, 
&c. in the trial 
| of the Duch- 
eſs of Kingſton, 11. State Trials 243. 


.+ Sed. 93. But a clerk attending upon a grand jury 12. Vin. Abr. 
ſhall not be allowed to reveal that which was given in evi- 33. 
dence before the inqueſt. 


As to THE ELEVENTH POINT, iz. How far an accom- 
plice may be a witneſs, 


$8. 94. It has been long ſettled (a), that it is no excep- (a) 1. St. Tr, 
tion againſt a witneſs that he hath confeſſed himſelf guilty 96- 696, 697. 
8 Y 
of the ſaine crime, if he have not been () indicted for it; 7*3- 
, * . * . . 2. St. Tr. 3 34. 
for if no accomplices were to be admitted as witneſſes, it 501. 
would be 2 impoſſible to find evidence to convict 3. St. Tr. 161. 


the greateſt offenders. 217, Kc. 595 
698. 669. 


4. St. Tr. 12. 33. 1. Hale 303, 304. See Hale's opinion to the centrary arguendo. 
1. St. Tr. 724. and Bracton 118. (6) 1. St. Tr. 96. 2. St. Tr. 501. 


Sea. 95. Alſo it hath been often (e) ruled, tbat ac- (c) x. St. Tr. 
complices who are indicted, are good witneſſes for the king, 966. 
until they be convicted. 4. State Tr, 


12. 


Kelynge 17, 18. 3. Keble 136. Vide vol. 1. fol. 697. 10. St. Trials 190, 


+ 82. gb. It hath alſo been determined, that a priſoner 
may be legally convicted on the evidence of an accom- 
plice, though unconfirmed by any other evidence (4). But (4) Arwood's 
it ſeems to be the general opinion, that unleſs ſome fair and caſe, Cafes 
unpolluted evidence — and give veriſimilitude to C- T. 367. 
the teſtimony of an accomplice, a perſon convided under 
ſuch circumſtances ought to be recommended to mercy. 


Ff2 Sect. 


Be. Dolg's 
Sale, Calſcs 
Ko bi Bb io 


(a)1 Sid. 237. 


Vide Trial 


Or EL YI . Bk. 2. 
It ſeems allo, that an accomplice may give 
evidence before a grand Jury againſt a fe h, ei⁰jð—», 
though fach accomplice be not previoutly admitted a wit. 
nels for the crown, and was carried before the grand jury 
by a ſurreptitious and illegal order from the priton to 
which he had been committed for the tame offence, 


45 .. 97. 


Sec. 98. Alſo it hath been (a) acjudges, that ſuch of 
the defendants in an information againit whom no evidence 


Ee r Pais 143. js given, may be witneiles tor the others: 


Sve Aol. 


12. Aue 12 


Sàver 290. 
Cowp. 199. 


9 . 
Tay ge 7 . 


995 tHtt, 5 * 
Bu! tcode 


Go. Lit. 5. 


>. Hale 277. 


2. R. Abr. 
A. H. and C. are fucd in three leveral ations on the ſtatate 


Summary 263 


Savil 34+» 


Sell. 09. It hath been alſo (5) adjudged, that where 
for a ſup; oſed perjury in their evidence concerning the fame 
thing, they u ay be good witneſſes in ſuch actions for one 
a:: other. 


+ Sf. 100. So alſo 95 an action of treſpaſs, or in an 
OO tor Prins ry on the ſtatute of 2 2. Geo. 2. c. 24. 
a pan ticef 
purpoſe t to enable him. * give de ln and though a fe— 
covery againſt the defendants in the action is a good b bar, 
and in the information a good diſcharge of himſelt. | 


As to THE TWELFTH POINT, vis. Whether a perſon 
att! alte VU: convicted a b: « witnels. 


Sees. 101. It ſecms agreed, that a conviction, and there- 
fore 4 ee an trainer or e of (c) treaſon, (4d) 
felony, e piracy, (/) proemuiere, (g) perjury, forgery (+) 
6. Eliz. c. 14. and alſo a (, 9 judgment! in attaint for giving 

a falte verdict, or in conſpiracy at the ſuit of the (4) king, 


and allo 050 judgment for any ( crime wiiatfoever to ſtand 


111 the pulory, to be wlipt or branded, being in a court 
which had a (7) juriſdiction, are good cauſes of e exception 


agaluſt a withels, while they continue in force. 


5. (C) Raym. 32. Infra _ 12, 23. Supra e. 37 ſeck. 52 
) Co . Vide ſup. e. 41. . 


43 20 


But Summary 263. it is ſaid 80 general, that one a 


oO 
- 2nCt be a witheſ.. (1) Co. Lit. 6. 2. Rull. 6+ a 05 33. H. 67 85. 34. E. 3. 14. 
Vide 1. Hale 3:6, Sup. c. 43. i. 25. B. 1. c. 92. . . Co. Lit. 6. 2. IIale 277, 


Bu: Summary 253. it is ſaid in gencral, tha! one W ot conſpiracy cannor be a 
witne's. (4) That it is not material whether ſuch judyment were actually executed, 


”, Saikeid 689. 
8 - ma 4 263. 


5 
75, 76, ſcem ta MERE the chccution of the 


"I Inſt. 2 2 19. J. Leving 426. Pur "Fe. Lit; 6, K ely nz — 1 22 
2. Hale 277. ©. Mod. 


ia; ment material. (%) 2. Salkeld 635. 2. Lev. 449% This po: int is made a guete. 


25 . 336. 75 76. inn. 878. 5 9 


Andi it 18 fal. d. t! iat 7 th C civil and canon 14\v 


un lach jud gEment difables n Wituste, unſels the mature ui tue ces be 19amoyt, 


3. Leviaz 4:6, 427. () 1. Sit. 51. Raytnond 32. 


n 
a 
— 


7 
+ 
F 
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* 
2 


Ch. 46. Or EVIDENCE. 437 


+ Sec. 10% And as the common puniſhment inflicted 
on the erimen falſt was THE PILLORY, it was formerly held, 
that no man who had been fet on the pillory, whatever 
might be the cauſe, could legally be a witneſs (4): but the (a) Co. Lit. B. 
rigour of this rule is now reduced to reaſon (); and it is now Bull. N. b 
held, that it is tne nature of the crime and not the ſpecies of 292. g 
puniſhment, which renders the party infamous and Creates (4) Gild. L. E. 
his diſability of being a witneſs ; and therefore à perſon con- 2 "SS. 
victed of barratry and fined, is incapacitated from being a 62, 
witneſs, although not fentenced to the pillozy (e); but (%) Rex wv. 
where the ſentence of pillory is paſſed, it the crime be of Fort, Salk, 
an infamous nature, it is not necciliry that he ſhould have 696 
actually ſtood there in order to render him an incompetent (% Rex v. 
witnels, for it is the judgment which creates the infamy, and Crosby. 2. Sal- 
not the inflistion of the punithment (4). Keid 689. 


D ivis's Cale, 


J. 102. Tt hath been ruled, that a convictio - 
+ 8:7. 103. Tt hath been ruled, that a conviction of per Salk. 464. 


Jury doth not difable a man from making an affidavit in 
relation to tlie irregularity of a judgment in a cauſe where 
fach perſon is a party; for otherwite he muſt ſuffer all in- 
inftice, and would have no way to help himlelf. But 
7. 1 g 4 DRY ] : „Walker v 
ic can only be red in defence of a charge, and not in yp Os 
— 4 2 . k Carn 7 
lupport of a complaint, * 2. M 


Sc. 104. But it is (e) agreed, that no ſuch conviction (9 1. St. Tr. 
or judgment can be made uſe of to this purpcic, unlels the 268. 


record be ad ually produced in court. 2.87. Tr. 307. 
: ; 436.455, 
\ 3. State Trials 425. 4. State Trials 130. Salk. 461. 


Scct. 105. Alſo it is a general rule, that a (/) witneſs (F) 2 St. Tr. 
ſhall not be aſbed any queſtion the anſwering to which ? he 
might oblige him to accuſe himſelf of a crime; and that his? = 7. 387. 
credit is to (g) be impcached only by general accounts of 4. St. Tr. 44. 
bis character and reputation, and not by proots of particular Con. Ruthw. 


crimes, whcreof he never was convicted. — 625. 
et [Olds — 


one was net admitted to ſpeak to clear himſelf. Nor are witreſſes permitted tu give 
evidence of their own infamy-or turpitude. 3. St. Tr. 227. 4. Inſt 279. 2. Scſ. Caſes 
17 . Stra. 1148. Salxcld 461, 689. () Keclynye 38. 3. St. Tr. 256, 680. 4 Sts 
Tr: 129. 3, St. Treigt. 267. 2% Bull. Nr 


+ $e4, 106. But on an application to bail a perſon ae- Rex v. Ed- 
cuted of grand larcenv, the hail may be aſked whether he Wards, 
has not flood in THE PI!1.0%Y ; for his antwer in the af. © 8 Rep. 
fir mative cannot ſubject him to any puniſhment. hes 


Sect. 107. Ir ſeems clear (9) at this dav, that outlawry ) Co. Lit 
in a perſonal action is not a good exception againſt a wit- 6. 
nels, as it is againſt a juror. | 1. Hale 303, 
: But 33, H. 6. 
32. pl. 2. taken noiice of 2. R. Abr. 675. ſcems contrary. 


F f 3 f Sect, 


438 Or EVIDENCE. Bk. 2. 


Seck. 108. It alſo ſeems clear, that a perſon convicted of 
LOIN. BE felony who is admitted to his clergy and (a) burnt in the- 
ect. 2g, hand, is thereby re- enabled to be a witneſs ; for the burn - 
Ld. Raym, ing in the hand operates as a ſtatute pardon. 


370. 380. 
Godb. 288. Sty. 388. Kelynge 38. Vent. 349. Skinner 578. 5. ns" 15s 


2. Siderfiin 51. Hobart 81. 


Mackender's + Seh. 109. But as a perſon convicted of petty larceny, 

Cale, 2. Will. not being liable to be burned in the hand, was diſqualified 
from being a witneſs, although he had ſuffered the puniſh- 
ment inflicted on him, it is enacted by 31. Geo. 3. c. 35. 
„ that a conviction of petty larceny ſhall not incapact- 
& tate a perſon from being a witneſs,” 


(5) Sup. c. 37. Sect. 110. It ſeems (b) agreed, that the king's pardon of 
ſect. 48, 7%, 50. treaſon or felony after a conviction or attaincer, reſtores the 
party to his credit. | 


Reiley's Caſe, + Set. 111. And it is decided, that the pardon of a 

Cafes Cru. perſon convicted on the ſtatute of 31. Geo. 2. c. 10. for 

Law 369. taking a fil/e oath to obtain probate of a ſeaman's will, re- 
ſtores the convict to his competency ; for that a pardon 
not only ficars the oltence itſelf, but all diſabilities incident 
to it. 


Sect. 112. Alſo it was holden by the late chief juſtice 
(ca. Salk. (c) HoLT, that the king's pardon will remove a man's 
14. 659. diſability to be a witneſs in all caſes whatſoever, wherein 
3ut (ce 2. Bro. jt is only the conſequence of the conviction or judgment 
u. 1. e. 52. Againſt him, and not an expreis part of the judgment, as 
<Qtion 9g. it is in conſpiracy (4) at the ſuit of the king, and in 
Hale thinks perjury on the ſtatute. But this matter (e) ſeems not to be 


- 


that a convict fully ſettled. | 

of onſpiracy, : | 

perjury, or forgery, may be a good witneſs, if pardoned. 1. Hale 306. (e) Vide 
ſup. C. 37. . 52. 5 g 


SulleysCaſe, + Set. 113. But it is ſettled, that where a convict has 
— been pardoned, and afterwards produced as a witneſs and 
1 9 objected to on the ground of his having being convicted, 
he muſt produce his pardon under the Great Scal; for that 
letters under the king's ſign manual are not ſufficient, be- 
ing rather evidence of the x1ng's intention to pardon, than a 

pardon itſelf. | | 


As 
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As to THE THIRTEENTH POINT, Viz. How far an in- 
tereſted perſon may be a witneſs, 


Se. 114. FirsT, It ſeems to be an unconteſted rule, Co. Lit. 6 
in all caſes whatſoever, that if a perſon is cither to be a gainer , Sid. 117. 


or a loſer by the event of the cauſe, whether ſuch advan- 1. Keb. 836. 
tage be direct and immediate, or conſeguential only, he is in- 1. Hale 302. 
competent to be a witneſs. 2. Hale 279, 
Loft. Gilb. 


221. 225. 2. Atk 229. Peer. Wms. 239, 


+ Se. 115. Therefore a perſon who is bail for the de- (4) 3. St. Tr. 
fendant cannot be a witneſs for him without confent (a); 733: 

t 1 a (4) Per Bur- 

for as he would become immediately liable on a verdict be- N Juſtice, 

ing given againſt the principal, he is directly and immediately 1. Term Rep. 


intereſted (5). 164. 


+ Sect. 116. So alſo where an infant ſues, his prochein Hopkins v. 
ami cannot be a witneſs ; for he is liable to the coſts, and Neale, 
therefore immediately intercſted in the event of the cauſe, · Stra. 1026, 


+ Sect. 117. So alſo in an information on a penal ſta- Rev o. Tilly, 
tate, where the informer is intitled to the whole or to part of 1. Stra. 216, 
the penalty, the informer is an incompetent witneſs, for he | 


is directly intereſted in the event, 


+ Sect. 118 And for this reaſon a party injured can- 
not be a witneſs on an indictment for perjury on the ſtatute 
of 5. Eliz. c. 9. becauſe the ſtatute gives him Ten pounds, 


+ Sect. 119. But by 27. Geo. 3. c. 29. © The inhabi- 
ce tants of any place or pariſh are good witneſſes, in actions 
% on penal ſtatutes, notwithitanding the penalty be given 
„ to the poor, or otherwiſe for the benefit of the pariſh 
or place, provided the penalty does not exceed Twenty 

4% pounds.“ | | 


+ Sect. 120. By 1. Ann. c. 18. © Inhabitants of a county 
4%, may be examined as witneſſes on indistments for not re- 
pairing county bridges.“ 


+ Sect. 121. By 8. Geo. 2. c. 16. f. 15. in actions brought 
« on the /tatute of MV nton, perſons inhabiting within the 
+ hundred may be witneſſes,” 


+ Sect. 122. So alſo all thoſe perſons. who by ſeveral On N. P 
acts of parliament are intitled to rewards on the conviction 8 "I 
of offenders are competent witneſſes, notwithſtanding the Etpina.N.P, 


rewards, | 713. 


F f + | Sec. 


449 


Rex Wir. 
ncy, Salk. 283. 7 


(a) E Rex . 
Nunez, 

2 Stra 1943. 
Rex wv. ins, 
2. Stra. 1104, 


Corporation 
of Carpenters 
11. Sh T ſbury 
. Hav wood, 
Louglas 359. 


Rex v, Pi:ck- 
mir, Si T. 
IIa!) e 
24 * 9. 
Ef, 141. Nin 
Prius 95 


Rex v E len, 
Sit. Mary 
Term, 

34 Sen. 3. 
Etipinali. 


7 
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+ Fes. 128. SECONDLY, It ſeems alſo to be agreed, that 
à peiſon who is only conteguentially intereſted in the event 
of a cauſe, is an incompetent witneſs, 


Oct. 124. It was formerly ruled, that he who by a 
Night had been impoſed upon to ſet his hand to a note tor 
more money t than he intended, was no good wit: nefs on an 

zatormation for the ſame ; be cauſe the conviction tight be 
a means to avoid the note, by being made ule of by the 
part ty when ſued upon it, as a motive to. fluence the jury, 
vi zich cannot well be prevented, though in law it be no 
evidence. + And ſome other caſes of the tame ſort have been 
decided on the like principle (a). But it ſeems now to be 
ſettled, that to deſtroy the competency ot a witneſs he mutt 
have an ere/t, and that where there is z7/7zence only, it {hall 
only go to his credit (5). 

(5) 4. Burr. 2255, 


+ Sect. 125. As where an action is brought againſt a 
perion for following a trade in a corporation without being 
a freeman, contrary to the cuſtom of the corporation; ano- 
ther perſon who has carried on a trade under the like cir- 
camitances cannot be admitted to give that fact in evidence 
in order to diſprove the cuſtom, becauſe, having been 
gailry of a breach of it, he would, in conſequence of tlie 
cviiom being difproved, exonerate himſelf from the lia— 
bility of an action. 


+ Sect. 126. So allo on an information where the ſtatute 
of 17. Geo. 2. c. 40. againſt embezzling naval ſtores, gives 
a c50)hety of the enalty to the informer, but leaves it in 
the diſcretion of ſuch judge to inflict a corporal punith- 
ment in lieu of ſuch penalty; vet if a witneſs acknow- 
led ge on a dor dire that he Zoho As a part of the penalty in 
cate the defendant is convicted, he is an incompetent witnelty 
a'rhough his interett is only conſequential on the penalty 
being recovered. 


i Sect. 127. So alſo on an inditment at common 
law, for perjury on the trial of a civil action, the party 
19 whom tlie verdict was given in ſuch action cannot 
be a witneſs on the indictment, until he has paid the debt 
and coſts in the action; for | iH the defendant is convicted on 
the proſecution for perjury, he might obtain relief in a 
court of equity againſt the judgment in the civil a lion; and 
therefore the conviction of the defendant being a means of 
relieving himſelf from ſuch judgment. he has a conjequential 
inter in the event of the protecution tlat renders him in- 
Coinpetent. 


Sect, 


2 
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+ Sed. 128. But it ſeems to beclearly agreed, that a wit- Per Lord | 
neſs ſhall not be taken to have ſuch a conſequential intereſt 1 
in the event of a proſecution as will deſtroy his competency, Abrahams 
unleſs the judgment in the criminal proſecution on which v. Buun, 
he is examined, may be given in evidence either for Of 4. Barr. 3253. 
againſt kim in a civil action on the ſame ſubjest; and there- 
fore it hath been decided upon great deliberation, contrary 
to former determinations on the ſubject, that the borrower 


2 money on a pawn at uſurious interctt is a competent gp N. P. 
. witneſs, in an action for ufury againſt the pawnbroker, to 288, 289. 
% prove not only the re- payment of the money, but the uturious 
[ tranſaction, for the judgment in this action could not be given 
3 in evidence againſt him in an action to recover the money tent, 
1 + $:&. 129. But if the lender of money, en ſuch ad ion 
3 being brought againſt him, produce a ſecurity, or prove the 
| pledge to be remaining in his cuſtody, it ſeems that the 


borrower cannot be examined to contradict this (a); and // 4. Burr, 
therefore it has been determined, that if it appear upon the 2256. 

voir dire of the borrower that lie is a bankrupt and has not 

repaid the money borrowed, and obtained his certificate, he 

cannot be a witneſs in a % tam action againſt his athgnee, Mifters cui 
notwitliſtanding he 13 ready to releaſe to his aſſignee all 7az v. Dray- 
benefit which may ariſe from the diſcharge of this debt in ten, 3. I erm 
| particular, and all claim to ſurplus and allowance in gene- . 49. 

44 ral, and notwithitanding the atiignee has proved lus demand 

5 tor the money lent under the commithon. 


+ Sec. 130. THIRDLY, But the intereſt to render a 2. Peer. 
witneſs incompetent muſt be a certain benefit or advantage Wms. 287. 
ariſing to him from the event of the cauſe, or a certain 7; erm Rep, 
charge or loſs to which he may be liable; for a future or pg... 134. 
contingeat intereſt, or a future or contingent lots which he * 
may derive or ſuffer from the event of the cauſe, will not 


render him incompetent, 


+ Sed. 131. Therefore on an indictment for forging a TS 

bank note, ſigned in the uſual form by one of the Cathiers en 
3 8 af? . Caſe, Caſes 

&c. vin. For the Governor and Company of the Bank of C. L. 250. 

« Zngland, W. L.“ the caſhier is a competent witnets 

to prove that the name ſubſcribed is not his hand- writing; 

far the caſhier, by ſiguing the note, does not make himſelf 

immediately reſponſible. 


+ Sec7. 132. FqQURTHLY, A remote or trifling intereſt ſhall 
not deſtroy the competency of a witneſs, 


+ Seel. 133. And therefore it ſeems agreed, that it is NO +, St. Tr. 334; 
good exception againſt a witneſs, that he has @ maintenance 691. 
| | trom 
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from the king; for every one may maintain his own wit- 
nelies. 


. Sec. 134. So alſo it hath been adjudged to be no 
2. St. Tr. 334. good exception againſt a witneſs, that he has received a re- 
4. St. Tr. 121. ward for having made a diſcovery of the crime to be proved L 
Kely. 18. againſt the priſoner. 5 


(a) Kelynge Sec. 135. Alſo it hath been (4) ruled to be no good ex- 
w_ e ception, that a witneſs hath the promiſe of a pardon or 
as.” ' other reward on condition of giving his evidence, unleis 
3. St. Tr. 221, ſuch reward be promiſed by way of contract for giving 
222 ſuch and fuch particular evidence, or full evidence, or any 
& ee + way in the leaſt to bias him to go beyond the truth; which 
— 3 not being caſily avoided in promiſes or threats of this kind, 
4. State Trial; It is certain that too great caution cannot be uſed in making 


121. them. 


1 — . T — 


Fotheriog- + Seck. 136. Firrurx, If a witneſs think himſelf in- 
eee oor tere ſted, alt: ugh in point of fact he is not, he ſhould not be 
ein' examined as a witneſs. 


129. | 
erm Rep. + Sef. 137. SIXTHLY, But it is an eftabliſhed rule, 
498. that a perſon who has ſigned a deed, or any negotiable in- 


ſtrun.ent for the payment of money or performance of a ; 
duty, fliall not be permitted to give teſtimony to invalidate 2 
It. | 9 
Dr. ER + Se. 138. Therefore it has been held, that the perfon 
Caſe, Cales whole name is forged to a bond, cannot, on an indictment 


. for the forgery, be admitted to prove that the name ſigned 
222 232 is not his ſignature, except he has a relcaſe from the ſup- 

; Bull. N. P. polcd obligee ot the bond. | | 
288. | 


Ruſſell's "afe, + Se. 139. So alfo on an indictment for forging a re- 
Caſes C. L. S. ceipt for the payment of money, the perion whole name is 
ſigned to the receipt is not an admiſſible witneſs to prove the 

torgery. 


3 + Sect. 140. $0 alſo on an indictment for forging a let- 
Rhodes, ter of attorney whereby the priſoner transferred ſtock, the 
2. Stra. 728. Proprietor of the ſtock is not a competent witneſs to prove 
Parr's Ca ©, the torgery ; but it ſeems, that he may be admitted to prove 
Cafes C. L. the amount of the ſtock and the intereſt that was due. 


3450 2 

Waller v. . e 141. So where A. the indorſee of a promiſſory note 
she, indorſed it to B. who gave it up to C. in conſideration of 
7. Term Rep his bond given for the amount of it, and on an action on 
ad this bond being brought againſt C. the defendant produced A. 


as 
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as a witneſs to prove that the conſideration given for the 
note was uſurious; the Court decided, that the indorſer 
of a note, independent of any queſtion of intereſt, could not 
be permitted to prove a note void which he himſelf had 


indorſed. 


- 


+ Sell. 142. But where the perſon whoſe hand is forged Bull. N. P. 
is not direQly intereſted in the queſtion, he may be admitted 289. 
to prove the forgery ; as in the caſe of Rex v. Alls, who was 
indicted for forging a receipt from a mercer at Oxfrd, the 
mercer having beiore recovered the money in an action 
againſt Milla, he was admitted to prove the forgery. 


SEVENTHLY, In criminal caſes, witneſſes though appa- 
reatly intereſted are admitted from necefhty. 


+ 8:8. 143. As in an indictment for a cheat, by im- Rex . 
poſing on A. B. a t{purious liquor as genuine port wine, M*Carty, 
A. B. is a competent witneſs ; for as ſuch cheats are ſeldom Salk. 286, 
practiſed except between the parties themſelves, they would 
otherwiſe be committed with impunity. 


+ 82. 144. So where the indiftment charged the defend- Rex v. Mois 
ant with tearing a note in which the defendant promiſed to Stra. 593 * 
pay fo much to 4. B. the payee of the note was admitted a 
witneſs, although it was objected that he was ſwearing to ſet 
up his own demand. ES | 


+ Sea. 145. So alfo it is ſaid, that if an indictment Per Hort 
charge the defendant with having detrauded a woman of a C Juftices 
bond or note, by perſuading her that he could fecure the 7: Mod. 119. 
affections of a man the loved by a certain fpe:il or charm, | 
the woman 1s a competent witneſs, although her evidence 
tends to deſtroy the validity of the bond or note, by ſhew- 
ing that it was given for an illegal conſideration, 


+ 8:4. 146. So on an indictment for an aſſault, the Rex v. Fox 
perſon aſſaulted is a competent witnets to prove the aſſault, 1. Stra. 652. 
although he has laid a wager that he would convi the See 3. Term 
defendant. Rep. 27. 


+ Se&. 147. In an action alſo on the fatute of Winton Bull. N. P. 
againſt the hundred, the party robbed may himſelf be a 289. 


witneſs, 


As to THE FOURTEFNTH POINT, viz. How far Religious 
Sect..ries may be witneſſes, : 


+ Sea. 148. It ſeems agreed to be a good exception that 


a witneſs is AN INFIDEL that is, as I take it, that he be- 
lieves 


* a 
— ñ — 


* —— — 1 


— . 
— . Ty IT TIO 
PROTEIN —— 
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lieves neither the Old nor New Feſtament to he the word of 


God; on one of which our law requires the oath ſhould 


(a) Tr is aid be 260jniftered (a). 


by Lor 4 Coke, that (7 * can dt He 2 wirneſe, 88 2 To 6. and the cr 5 which 
H a w Kins Has made upon this paſſage Z is w arranted by the fame author 'ry. 2. Inſt. 479. 
3. Toit, 155. 4 Init. 279. dcs alſo Fle -t2 bk. 8. ©. 12. p. 224- Broct. 4 But 
Loup HALE doubts whether it be eſſential to the wy of an oatbh, thüt it the ld te 
taken upon the Old or New "I ctament, 2. Hale 2 Ard it is now. ferric, that all 
n tens profeiling io believe in a GOD, thouen ne: aaa? believing in the Old or New 
Tincse, may be witni ſes, if ſworn according to the ceremonies of their owy res 
Þown, „ Eq. Abr. 397. 1. Wi. 84. Co. Lit. 6. nete (2). Cow. 390. 


Omichund v. + Seer. 149. It has been determined, that a gerede of the 

Bar gur, Great Mog u prof. ſäng the Gentco religion, ſworn according to 

. Atk. 41. the ceremonies of that religion, is an admitible D'S 

1. Ack. 46. for the Genteos believe in a God a3 the creator of the uni— 
verſe, and that he rewards thole who do well, and punilſlies 
ail thoſe who do 11, 


—_ * 


Fack ever v. + Sc. 150. S0 alſo Aer fworn upon the Foran ac- 

” . 3 . * 

DLL, cording to the cerenomes of the Manometan religion, is a 
good witneis. 

1. Alk. 39- + 8:4. 151. And it is ſaid, that @ heathen has been ad- 
mitted a witnels. | 

Dutton v. Seck. 152. Tt hath alfo been determined, that a cove- 

Cole. nantor who, inſtead of being ſworn in the ulual manner 


47 . . . »yx + — 
* p36 6. by lay ing his right hand on the New Teftament and after- 


wards Kitſing it, takes an oath by cauſing the book to be 

held open before him, and lifting up his right hand, takes a 

Urong an oath as any other witneſs: the form of the oath 
8 in this caſe is, „Lou {wear, according to the cuttom of 
Caſe. Caſes $5 your country and the religion you profeſs. tliat the cvi— 
in Oro. Law & dence you inal} wo ee our ſovereign lord the King 
ws % and the priſoner at th e Dar, mall be the truth, the whole 


„ truth, a nothing bin the truth, fo help you, God.” 


Vel's d. Wil- + Sec. 153. And it is now ſettled, that a jew may be 


Rape, ſworn in a criminal caſe on the Pentateuch, according to th 

. Ray. ceremonies of the FTewith religion; and it is ſaid, that this 
Vern. 263. practice is the aticientulagze of the, common law, and that 
Per Ld. Jews were thus ſworn prior to the eighteenth year of ad- 


Man field, ward the fr ft, when they were expelled the kingdom. 

Cov p. 35 9s 

1 Atk. 27. 4 Fes. 154. But it is ſaid, that an atheift, who has no 
belief of a God, and an mprecation atthe Dieine Leing upon 
him it he ſwear falſels, cannot be a witneſs; for perſons 
deny ing the be ng orattributes of the De ity. cannot conſider 


Bull. N. P themſelves as bound by the obligation of aa oath, and 


* therefore ate not credible, 


Sed. 


AN 
4 * $9 * — * 
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_ + Sect. 155. So allo if it appear that a perſon has no White's Caſe, 
i dea of a God or religion, is altogether ignorant of the ob- b ayes Cro. 
ligation of an oath, a future ſtate of rewards and punith- Ser 102 0 
ments, the exiſtence of another world, or what becomes of Lee, 5 
wicked people after their death, he ought not to be {worn : 1. Atk. 43.45. 
but a perſon {worn on the New Teſtament, who on being Ed. Kenz on, 
21:24 if he believed in the holy gofpels, anſwered, after forme 5 LEED 

tary 1791. 


prevarication, that he believed in them as far as he under- 
ſtood them, was allowed to give evidence. 


+ Sect. 156. And it is held, that perſons excommunicated Buller 292, 
cannot be witneſſes, becauſe being excluded out of the 3Black.Com, 
church, they are ſuppoſed not to be under the influence f 
any religion. 

+ Sef. 157. The ſtatute 3. Jac. 1. c. 5. enafts, * That 
„ every popifh recuſant convitt thall ſtand to all intents and 
« purpoſes difabled, as a perſon lawfully excommunicated,” 
and therefore Lord Cote refuſed to admit them as witnefles 2 2. Bull. 
between party and party (a); bat it is aid, that this is too zull. N. P. 
ſevere, and that the purport of the flatate is fatisfied by the 293. 
diſability to bring an action. 

+ Set. 158. But by 7. and 8. Will. 3. c. 34. ſ. 6. which 
allows the %irmation therein deſeribed to be accepted inftead 
of an oath, it is enacted, * That no guater or reputed quarter 
ce ſhall by virtue of this act be qualified or permitted to give 
* evidence in any criminal cauſes, &c.“ 


+ Se. 150. And on this ſtatute it hath been decided, 
that a guter is not an admiffible witneſs upon making an (%) 2. Stra. 
atirmation in an appeal of murder (b), or on a motion for Freq 8 
an attachment for not performing an award (e), on a motion 1 * 
for an information for a miſdemeanor (d), or on exhibiting (4) 2. Burr. 


articles of the peace (e). 1117. 
| (e) z. ra. 527. 


As to THE FIT TIETN TH POINT, viz How far infants, 
aliens, and perſons deaf and dumb, may be witneſſas. 


Sef. 160. It is (/) certain, that want of diſcretio 
is a good exception againſt a witnets; on which account (41 Sum, 263. 
alone (g) it ſeems, that an infart may be excepted againſt; 2. Hale 258. 
for in ſome caſcs an infant of nine years of age has been al- 5 Brownl. 47. 
lowed to give evidence. Aan 


+ Sect, 161. And in the caſe of a rape committed 
upon a female infant of ſuch tender years that the has 
not ſufficient underſtanding to be admitted to give teſti- 
mony on oath, it was fermerly held, that the formation 


the gave to others of the fads and circumitances might 
be 


n (Ff) Co.Litt.6. 


d 
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: be given in evidence by thoſe to whom ſhe made the commu- 
(a) 1. Hale nication (a), but this was never practiſed but upon ex- 


22 traordinary occaſions (5), and the doctrine Was toon over- 
050 ' Nied. ruled (c); and it is now ſettled, that if an infant appear, by 
228. anſwers toqueſtions propounded by the Court for the purpoſe, 


2. Hale 278. to entertain ſufficient ſenſe of the danger and impicty of 
N e eng falſhood, ſhe may be ſworn and examined, however young 
N 3 in years ſhe may be (4); but that unleſs infants have ſuch 
Cro. Law ſufficient diſcretion, they cannot give their teſtimony ; for 
104. no evidence can be received, under any circumſtances, ex- 


1. Stra. 7:0. cept upon oath (e). 
(4) Brafier's PIE 10 


Cale, Caſes Cro. Law 182. (e) S. C. Bull. N. P. 293. 


(J) A. St. Tr. Sec. 162. But it ſeems agreed, that it is no good (/) ex- 
253. ception againſt a witneſs, that he is an alien, or villein, or 
bondman, &c. 


ee Mg + Sef. 163. Allo it ſeems, that a man deaf and dumb, with 
2 C. L. whom communication can be made by means of ſigns, &c. 
1 may be admitted to give material evidence àgainſt a priſoner, 


Jones' Caſe, Cafes C. L 97. 


As to THE SIXTEENTH POINT, viz, In what manner 
witnelles are to give their evidence. 


(2) 2. Hale Sect. 164. It hath always been (g) agreed, that the 
283. evidence for the king muſt in all caſes be upon oath, and 
2. Bulftr. 147. alſo that the evidence for the defendant in an (+) appeal, 
(5) 2 St. Tr. whether capital or not capital, or in an indictment or 1nfor- 


15 erin mation for a (5) miſdemeanor, muſt alſo be upon oath, 
325. And it is jaid by Sir Edward () Cote, That we never read 
() 1. Siderfin 6 in any ſtatute, ancient author, book caſe, or record, that 
211. in criminal caſes the party accuſed ſhould not have wit- 


(4) 3- Taft. 79. c. neſſes ſworn for him, and therefore that there is not ſo 

„ much as fcoizlla juris againſt it.“ And it is ſaid by 
og Hale Si {!) Matthew Hale, that there is no known law againſt it. 
() c. car. Sect. 165. However, there having been a conſtant im- 
292. memorial (-») practice not to ſuficr witneſſes to be ſworn 
2. Bulſtr. 147. againſt the king upon indictments of capital crimes (n), 
2. St. Ir. 148. except in ſonie caſis ſpecially provided for by ſtatuta; and 
a judges being always tender of departing from the ſettled 


(r) Vide 31. practice of their predecęſſors, and generally chooſing rather 


EI. c. 4. to preſume it originally founded on ſome ſtatute or other 
4+ Jac. c. 1. good foundation, than to ſuffer the reaſonableneſs of it to 
be nicely inquired into, which might be an inlet to endleſs 
uncertainties; it was thought neceſſary to enact by 1 Ann. 
c. 9. ſ. 3.“ That every perſon who ſhall be produced or 
appear as a witacls on the behalf of the priſoner, beſore 


4 «6 he 


ITY GT 
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« he or ſhe be admitted to depoſe, or give any manner of 
« evidence, ſhall firſt take an oATH to depoſe the truth, the 
« while truth, and nothing but the truth, in ſuch manner as 
©« the witneſſes for the queen are by law obliged to do; 
« and if convicted of any wilful perjury in ſuch evidence, 
« ſhall ſuffer all the punithments, penalties, forfeitures, and 
6% gifabilities, which by any of the laws and ſtatutes of this 
« realm, are or may be inflicted upon perſons convicted of 


« wilful perjury.” - | 


+ Sec. 166. It ſeems, that peers of the realm have no 


privilege in criminal cafes (a), as they have in civil caſes, (a)3. Keb. 61. 


of being examined upon their honour (5), but that the evi- 

dence they give as well before the grand jury as the petit 

jury, muſt be upon oath (c), and if they refuſe to be . 
ſworn, may be fined and committed for a contempt of the (4) 1. Salk 


Court (a). 278. 


1 See. 167. It is ſaid alſo, that it is not ſufficient for a Dyer gz. 
witneſs to depoſe “ as he thinks or perſuades himſelf:“ notis. 
FixsrT, Becauſe the Court muſt give an abſolute ſentence, 
and therefore ought to have more ſure ground than think- 
ing. SECONDLY, Becauſe the witneſs cannot be proſecuted , e 
for perjury (e). THriRDLy, Becaule the judges, as judges, (<) Sed vide 

perjury Ce | 883 „ Hawk. ch. 
are always to give judgment ſecundum ailegata et probata, not- « Perjury” 
withſtanding private individuals 74iz% otherwiſe. | contra. 


+ Sec. 168. It ſeems alſo, that a witneſs ſhall not be 
permitted to read his evidence (7), but he may refreſh his (J 5. St. Tr. 
memory from any book or paper, if he can afterwards ſwear 445: 
to the fact from his own recolle&ion ; but if he cannot 5 
ſwear to the fact from recollection any further than as (5) Philips v. 
8 FE hk th inet tick Perkins, 
naing it entered in a DOOK or paper, the 074910 DOOR OT , Term Rep. 
paper muſt be produced (g). 749. 


+ Sc. 169. It is a general rule, that a witneſs cannot be 7. Mod. 119. 
aſked any queſtion the anſwering of which may oblige him Rex v. Ed. 
to accuſe himſelf of a crime, or ſubject him to penalties or wards, 
puniſhment ; and therefore a witneſs may be aſked if he has 4+ Term Rep. 
ever ſlood on the pillery, for the anſwer cannot ſubject him to“. 
any puniſhment. | 


As to THE SEVENTEENTH POINT, vis. In what man- 
ner witneſſes ate compellable to attend. 


Sec. 170. I take it, that in proſecutions for (/) miſde- ,, ) x 


meanors the defendant may take out /ubpera's of courſe; Ir. 969. 
; 3- State Tr. 229, 252, 420. 
but - 
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(4) Vide 1. but that in capital caſes he hath no (a) right, by the com- 

St. I. 96. mon Jaw, to any proceſs againit his witneſſes without a 

7.81. L. 1002. ff . A e Sas 

65. St. T1. 99 5. PECIAL order of the Court. Andi it is ſaid in Turner's Caſe (b), 
that the Court cannot grant the priſoner any precept to 
bring in bis wituefſes, &c. 


Sc. 171. But by 7. Will. 3. c. 3. 1.7. © All perſons ac- 
„ cuſed and indifted for any »igh trraſon, whereby any 
« corruption of blood may enſue, ſhall have the like pro- 
«« ccts of the court where they ſhajl be tried, to compel their 
„ witnefſes to appear for them at any ſuch trial or trials, as 
« js uſually granted to compel witneſſes to appear againſt 
« them.“ 


--— 
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$:2. 172. And it ſeems, that ſince the ſtatute of 1. Ann. 

c. 9. ſet forth more at large in the precedent ſection, which 

ord:ins, ** That the witneſſes for the priſoner ſhall be 

« tworn,”” proceſs may he taken out againſt them of couiſe 
| in any caſe whatioever (c). 
[ (c) The com- _ 5 N Las 153 ( / 8 5 
Vi pulſory proceſs to bring in witneſſes in criminal cauſes is either by End iſſued in 
| | the kihg's name by the juſtices where the plea of mt pry 1s ro be tried, or the jut- 
[| ticcs or coroner, Who take the examination of the perton accuſed; and the in formation 
1 | of the witueſſes may at that time {and this is the ufual way), or ar any time after, and 
1 before the trial, bind over rhe witneſſes to appear at the ſettions, and if they refuſe to 
f be bound over, may commit them for contempt, 2 ale 52. 282. and alſo, if they 
|| neg! to appear wen bound over, they ſhall forfeit theic recognizance. 1. Burn's 
8 Juttice £33. Where a witnels is 7 prifuner in execution tor debt, he muſt be brought 
up by hab-ns cu pers ad teftificancium, to give his evidence. 2. State Lrials 580, 
Vi 4. State Trials 37. | 8 


1 | 

| As to THE EIGHTEENTH POINT, 9/2, In what caſes 
w witneſſes may be allowed their expences. 

I : 3 5 : 

i $-2. 173. It ſcems, that in civil proceedings a witneſs 


is not obliged to attend, unleſs his expences are tendered to 
him purſuant to 5. Eliz. c. 9. and if after ſuch tender he 
Il neglect to appear, he may be fined according to the di- 
| rections of that ſtatute, or puniſhed by aliachment for a 
contempt of the Court, as the circumſtances of the caſes 


| ( La. Ray. fhall appear to be. (4) But in criminal proceedings the 
i" 14%. demands of public juſtice ſuperſede every contideration of 
1 Strange 1054. private inconvenience; and witnetles are bound, uncon- 


i hl ST ditionally, to attend the trial upon which they may be fum- 
R B. R. II. 3 moncd, and be bound over to give their evidence. To per- 
| | ſons of opulence and public ſpirit this obligation cannot be 
either hard or injurious ; but indigent witneſſes grew weary 
of expenſive attendance, and frequently bore their own 
1 charges to their great hindrance and lots ; and Ser Math 
i (% 2. Hale Hale (e) complains of the want of power in judges to allow 
| 232, witneſſes their charges, as a great delect in this part of ju- 
[| dicial adminiſtration. 


| þ 8 - Sect. 
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+ Se. 174. And it is recited by 25. Geo. 2. c. 36. Indigent pro- 
© "That many perſons are deterred from proſecuting perſons 2 * 
guilty of felony upon account of the expence attending ſuch expences. 
proſecution ;” whereupon it is enacted, “ That the Court 
« before whom any perſon has been tried and convicted of 
« any grand or petit larceny or other felony, at the prayer 
of the proſecutor, and in conſideration of his circum- 

« flances, may order the treaſurer of the county in which 
% the offence ſhall have been committed, to pay fuch pro- 
cc ſecutor ſuch {um as the ſaid Court thall think reaſonable, , 
© not excceding the expences he ſhall appear to have been 
% put to in carrying on fuch profecution, making him a 
« reaſonable allowance for his time and trouble therein; 
« which order the clerk of afſize, or clerk of the peace re- 
t ſpectively, is hereby required forthwith to make out and 
« to deliver unto ſuch proſecutor, on being paid one ſhil- 
« ling and no more; which order the treaſurer ſhall forth- 
« with pay to the proſecutor or his aſſigns.“ 


— 
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+ $2. 175. But the foregoing ſtatute having only re- Poor witneſſes 
moved the inconvenience as to proſecutors, it is further allowed their 
enacted by 27. Geo. 2. c. 3. ſect. 3. That when any poor expençes. 

„ perſon ſhall appear on recognizance in any court to give 
© evidence againſt another accuſed of felony ; the Court, at 
« the prayer, and on the oath of ſuch perſon, and on con- 
& ſideration of his circumſtances, in open court, may order 
« the treaſurer of the county or place where the offence 
© as committed, to pay what ſum to the Court ſhall ſeem 
« reaſonable for his time, trouble, and expence; which 
c order the proper officer of ſuch court ſhall make out and 
« deliver to ſuch perſon, upon being paid fix-pence ; which 
= « order the treaſurer ſhall pay as aforeſaid”—cxcept by 
1 par. 4. within the county of Alidaleſeæ (a), where the ſame (a) 1. Burn's | 


hall be paid by the overlicers of the poor where the perſon Juſtice 530. 
was apyrehendei has adopred 
| is provifion 


as the rearing of the act; but it certainly is not ſo expreſſed in Ruffhead's Collection. 


+ Leif. 176. And as this laſt recited act extends only to 
poor perſons appearing on recognizance; and the 25. Geo. 2. 
c. 36, before mentioned, gives relief only where the offender 
| is convicted; it is further enacted by 18. Geo. 3. c. 19. 
| « "That the Court before whom any perion has been tried 
| and convicted, or tried and acquitted of felony, in caſe it 
| „ ſhall appear that there was a re:fonable ground for the 
„ proſecution, and that the {aid proſecutor hath boya fide 
, „ proſecuted, may order, upon the prayer of the ſaid proſe- 
cutor, the treaſurer of the county, riding, or diviſion, in , 
& which the offence ſhall have been, or have been ſuppoſed 
& to have been, committed, to pay ſuch proſecutor ſuch 


a Vor. IV. . * ſum 


or EVIDENCE. Bk. 2, 


te ſum of money as to the ſaid Court ſhall ſeem reaſonable, 
not exceeding the expences which it ſhall appear he has 

% been hona fide put to, in darrying on ſuch proſecution, 
«© making, in an the prolecutor ſhall appear to be in poor 
ce circumſtances, a reaſonable allowance for his trouble 
« and loſs of time; which order the clerk ſhall deliver on 
receiving ene ſhilling, and the treaſurer ſhall pay as 
& aforeſaid.” 


+ Set. 17%. And by 18. Geo. 3. c. 19. ſ. 8. The 
Court where any perſon ſhall appear on recognizance 
or ſubpcena to give evidence as to any felony, whether 
any bill of indictment be preferred or not to any grand 
% jury, provided the ſaid perſon ſhall in the opinion of the 
Court, bona fide have attended the ſaid Court in obedience 
& to ſuch recognizance or ſubpœna, may order the treaſurer 
* to pay what to the ſaid Court it {hall appear the ſaid per- 
ce ſon was bona fide put to, by reaſon of the ſaid recognizance 
* or ſukpana, making, in caſe he is in poor circumſtances, 
« 2 reaſonable allowance for his trouble and loſs of time; 
for which order the clerk ſhall receive fix-pence, and the 
« treaſurer ſhall pay as aforeſaid.“ 


+ Sect. 178. And by 18. Geo. 3. c. 19. ſ. 9. The quarter ſeſſion 
may alter or lay down ſuch rules and regulations concerning 
any colts and charges to be allowed to any perſon by vir- 
tue of this act as to them ſhall ſeem juſt; which rules 
and regulations having received the approbation and ſig— 
© nature of one or more of the judges of aſſize, ſhall be 
„ binding on all parties whatſoever ; and no perlon ſhall be 
allowed a greater ſum than according to the ſaid rules ſo 


approved of, &c.“ 


As to THE NINETEENTH POINT, diz. What evidence 
maintains an indictiment, 


Having already ſhewn, (a) that, according to the later 
opinions, where one is indicted upon a ſtatute, and the 


Ch. 3o. ſect. g. evidence doth not bring the cafe within the ſtatute, but yet 


proves the offence in the indictment as it is an offence at 
the common law, the defendant may be tound guilty at the 
common law, and the words contra formam ſtatuti rejected as 
ſurplus. 


Having alſo ſhewn, (5) that it is ſtrongly holden, that a 
man cannot be found guilty of an indictment againſt him 
as principal, upon evidence which only proves him to have 
been acceſſary before, but 1hall be diſcharged of the indict- 
ment; : 


I ſhall 
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T ſhall in this place take notice only of the following par- 
ticulars. 


Se. 170. Fixsr, That it is a ſettled rule (a) in all (@) Sum. 2646 
caſes, whether capital or not capital, that the day laid in the 1 
indictment or (5) appeal is not material upon evidence, but = 5 * 
that the defendant may be convicted upon proof of a fact at 3. Inſt. 230. 
any other time, whether before or after the day laid, ſo (c] 1. Salk. 288, 
that it were before the time when the indictment or appeal ay”; ag 16. 
were preferred: and agreeably hereto Sir (4) Heury Vane 2 . * 
was found guilty of an indictment of high treaſon laid on 4. State Trials 
the thirtieth of May, in the eleventh of Charles the ſecond, 9. 
upon evidence of a fact done the thirtieth of January, in the Sum. 187. 
frit year of Charles the ſecond. RE ag Salk. 
4. State Trials 9. 3. Kelvnge 16. (4) Sum. $64. 2. Inſt. 318. 2. Inſt. 230, 
Confirmed by ali the judges in the caſe of Lord Bzimerino, 9. State Trials 587. and 
Townley's Caſe, Foſter 7, 8. 


Scct. 180. SECONDLY, That where the time proved 

varies from that laid in the indictment or appeal, the jury 
may either find the defendant guilty generally, in which 
caſe the forfeiture ſhall relate to the time laid, till the verdict 
be falſified by the party intereſted (as it may be in this (e) (e) Sum. 264. 
reſpect, though not as to the point of the Hence); or they m—_— 
may (J) ſpecially find him guilty on the day on which the 27 intra 
fact is proved, whether before or after the day laid in the Ch. gi. 
indictment or appeal, in which caſe the forfeiture {hall re- (7) Kely. 16. 
late to the day fo ſpecially found. But where a verdict ex- Summ. 264. 

reſsly finds a defendant guilty before the time laid in the, e 2 
indictment or appeal, whether it may be falſified, as to the 3. A 
time, by the party intereſted, as it may be where it finds 
him guilty generally of the offence in the indictment or ap- 
peal, upon evidence of a fact after the time laid, may deſerve 


to be conſidered. 


Se. 181. THiRDLY, That where a certain (g) place (g) Salk. 183. 
is made part of the deſcription of the fact which is charged 6. 
againſt the defendant, the leaſt variance as to ſuch place be- Vide Field= 

| ; any” . + ing's Penal 
tween the evidence and indictment is fatal; as where a treſ Law 312. 
paſs in taking away goods, or any other offence is alledged 

in ſuch a pariſh in the houſe of J. S. or in ſuch a pariſh in 
a play-houle in Lincolr's-inn-ficlds, and upon evidence it 
appears to have been done at the houſe of a different per- 


ſon, or that there is no play-houle in Linco/n's-inn-fields, 


Sect. 182. But it is a ſettled (+) rule, that a place laid (5) Sum. 264, 
only for à venue in an indictment or appeal is no way ma- 268. 


terial upon evidence ; but that a proof of the ſame crime at — 


632 any Kely. 15. 33» 
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(a) 2. Hale any other place in the (a ſame county, maintains the in- 9 
291 dictment or appeal as well as if it had been proved in tlie 


See the bocks ; 
above cited, very lame place. 


and ſupra ch. 25. ſect. 35 to 54. and Cro. Eliz, 911. | 


* 


(5) Kely. 33. Sc. 183. Alſo it hath been (5) adjudged, that after a 
and Lord crime hath been proved in the county in which it is laid, 
f 1 evidence may be given of other inſtances of the ſame crime 
confirmed by in another county, in order to ſatisfy the jury. | 

Lord Mansfield in Henſey's Caſe, 1. Burrow 650. | , 


(% Kelynge Seck. 184. Alſo it was (c) adjudged, in Sir Henry Fan's 
1415 Caſe, that where one is indicted for high treaſon in com- 
ee patling the king's death in o county, and the levying of war 
in the {ame county is laid ae an overt act of ſuch treaſon, 
(4) Foritis and (4) proved in the fame county by one witnels, the levy- 
necefary that; 2 Bop x7 ; 
E of war in another county may allo be proved by another 
| act be proved witneſs. But it ſeems to have been (e) agreed at tlie ſame 
| in the fame time, that where the levying of war is the treaſon for which 
| | county, tor the party is indicted, it mutt be fully proved in the county 


He ine 3g 
otnerwite te in Which it is laid. 
compathng 


could no way be aid to be proved in the county wherein it is laid. See the books 
above cited. (e) Kelynge 15. and Deacon's Caſe, 9. Stare Trials 558. Foſter 9. 


Se. 185. Allo it ſeems, that at this day the levying of 
war can in no cafe be given in evidence as an overt-act in 
any county in which it is not laid, unleſs it tend to prove 


Ii ſome overt-act that is exprelsly laid; for it is enacted by 
| [ (Y Feſt. 245. 7. Will. 3. c. 3. ſ. 8. That no ( f) evidence ſhall be ad 
11 emitted or given of any overt- act chat is not expreſsly laid 
I. & in the indictment againſt any perſon or perſons whatſo- 


1 8 
i of. Ever. 


1 () Captain Sec. 186. In the conſtruction whereof it hath been (g) 
1 Vaughan's adjudged, that where one is indicted for high treaſon in ad- 
i Tr > eng lering-to the king's enemies, and certain acts of hoſtility. Þ 
| done by him in a certain ſnip called the Clencarty, are laid as 
Tl | the overt-adts of ſacl adberence, no evidence can be given 
| of any other diſtinat act of adherence, having no relation to, 
il nor any way tending to prove, what was done in te Clen= | 
| carty, though it conduce to prove the fame ſpecies of trea= | 
0 ſon; and therefore that on ſuch an indictment no evidence © 
0 can be given of the priſoner's having run away to the enemy 
| in a Cuitom-lioute-boat, &c. | 

| 

| 


(2) Rook. Set. 187. But it hath been (/) adjudged, that where one 
wood's Cafe, is indicted for high treaſon in conpaſting the king's death, 
4. State Ir. and a confult and agreement to aſſaſſinate the king is laid as 
66119 097+ one of the overt- acts of ſuch treaſon, the defendant's giving 
| h about 


Te 
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about among the conſpirators a liſt of the perſons names 
who were intended to be employed in the atiatination, may 
be given in evidence againſt him upon ſuch indictment, be- 
cauſe it naturally tends to prove his agreement to the in- 
tended aſſaſſination, which agreement is one of the overt- 
acts laid in the indictment. 


Sc. 188. Alſo it hath been (a) adjudged, that where the (a) Francia's 
writing of ſeveral treaſonable letters is laid as an overt-act Caſe, 6. State 
of high treaſon in compaſling the king's death, and the pur- * rials 58 to 
port of ſuch letters is only ſet forth in the indictment with Fr u om 
out a particular recital or deſcription of any of them, the men 
particular letters making good ſuch charge may be read at the verywords 
the trial. charged to 

have been 
treaſonable have been ſet forth. 2. St. Tr. 746. 219. 


Scct. 189. FevRTHLY, That where ſeveral overt- acts are 
laid in an indictment of high treaſon, the proof of any (5) (#) Lowick's 
of them maintains the indictment as much as if every one Cale, 4. State 


of them were proved. Trials 718. 
e and Layer 8 


Caſe, 6. State Trials 226. 1. Hale 122. Foſter 194. 


Sect. 190. FiFTHLY, That where one is indicted for 
writing a (c) libel ſecundum tenorem ſequentem, or tor forging (-) Salk. 660. 
a deed fo and fo deferibed, any the leaſt variance between Hobart 272, 
the libel recited, or deed deſcribed, and thoſe given in evi- 
dence, is fatal; but that where 2% /ub/?ance only of a libel 
is ſet forth, it is ſufficient if the libel be proved to have the 
ſame ſenſe as is ſet forth (). (+) The word 
& aſorc/aid”” implics, ang binds the party to an exact recital, Dougl. 97. So alſo the 
words * as follows, that is to ſay, are altogether as certain as if it had been ſaid, © iz 
« the words and figures follywing, that is to fay,” Powell's Cate, '2. Bl. Rop. 788. But 
the words“ in, manner and form full wing, that 15 % fa;,”” do not bind the MArty to re- 
cite the inftrument werbatinz, nor render mere formal omitfions or miſtakes fatal, 
May's Caſe, Douglas 193. In perjury, on ad aſſidavit recited to the“ tenor and 
« fe, ©.” where © wndertood” was inferted in the indictment iaſtcad of “ Ander 
« #094,” the variance was hetd not fatal, Beach « Caſe, Cowper 229. 80 alto in 
forgery, where the bill given in evidence was © value receraid,” and the recital in the 
indiftment was value reecivbmued, the variance was derermined by all rhe judges to he 
immaterial; for it is impoſſible to miſtake it, Hart's Cale, Cafes Cro. Law tr. 
'The true distinction is ſaid by Lond MaNsSFIEzLD. to be, that where the o:niffion or 
addition of a letter does not change the word fo as to make it au7:her wore, the variance 
1, not material; but that where the mil-recited word is in itfelt 2 word not iatelligible 
with the context, there the variance is fatal. Salk. 659, Cowp., 220, Douglas 194 

a : * : f 8 s | 0 , 

note 25. But by Pow YS, if the Court once give nrg tions of variances, they will 
never know where to ſtop, and being once at fea will find it difficult to reach the har. 
bour again. 2. Str. 231, 232. 


Sec. 191. Yet it ſeems (d) agreed, that it is no evidence (% Hobart 
in any criminal caſe, that the defendant ſaid ſo and ſ>; or 294, 
words to the like effect; becauſe the Court muſt know the 
very words, to judge of their force and effect. | | 

6 g 3 Ser, 
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(a) 2. Hale any other place in the (a ſame county, maintains the in- 

1 dictment or appcal as well as if it had been proved in tlie 
ec tne 9c . : | 

above cited, very fame place. ; g 

and ſupra ch. 25. ſect. 35 to 54. and Cro. Eli. 911. ä "4 


(5) Kely. 3zz Sc. 183. Alſo it hath been (5) adjudged, that after a 
and Lord crime hath been proved in the county in which it is laid, 
A evidence may be given of other inſtances of the ſame crime 
confirmed” by in another county, in order to ſatisfy the jury. 

Lord Mansfield in Henſey's Cale, x. Burrow 650. . 


(/ Kelynge Sc. 184. Alſo it was (c) adjudged, in Sir Henry Fans 
14715, Caſe, that where one is indicted for high treaſon in com— 
e patling the king's death in o county, and the levying of war 

in the fame county 18 laid ae an overt act of ſuch treaſon, 
(4) For gs and (4) proved in the fame county by one witnels, the levy- 
| egen eg ing of war in anethef county may alſo be proved by another 
| act be proved Witneſs, But it feems to have been (e) agreed at the ſame 
| ia the ſame time, that where the levying of war is the treaſon for which 
| county, tor the party is indicted, it mult be fully proved in the county 


otherwiſe the in which it is laid. 
|; compatling 
| could no way be ſaid to be proved in the county wherein it is laid. See the books 
above cited. (e) Kelynge 15. and Deacon's Cale, 9. Stare Trials 558. Foſter 9. 


Sec. 185. Allo it ſeems, that at this day the levying of 
war can in no caſe be given in evidence as an overt-act in 
any county in which it is not laid, unleſs it tend to prove 
ſome overt=act that is expreſsly laid; for it is enacted by 

( Feſt. 245. 7. Will. 3. c. 3. ſ. 8. That no (/) evidence ſhall be ad 
emitted or given of any overt- act that is not expreſsly laid 
& in the indictment againit any perſon or perſons whatſo- 
„ ever.“ 


(z) Captain Sec. 186. In the conſtruction whereof it hath been (2) 
| Vaughan's adjudged, that where one is indicted for high treafon in ad- 
| Calc, 8. State licring to the king's enemies, and certain acts of hoſtility 

| | Tr. p. 7 to 38. qone by him in a certain ſhip called the Clencuriy, are laid as 

the overt-adts of ſacl adberence, no evidence can be given 
of any other diſtin. act of adherence, having no relation to, 
nor any way tending to prove, what was done in the Clen- 

1 carty, though it conduce to prove the fame ſpecies of trea- 

ſon; and therefore that on ſuch an indictment no evidence 

0 | can be given of the priſoner's having run away to the enemy 

in a cuſtom-houſe- boat, &c. 


( Rook- Sec. 187. But it hath been (/) adjudged, that where one 
| wood's Cafe, is indicted for high treaſon in compaſting the king's death, 
li 4. State Ir. and a conſult and agreement to aſſaſſinate the king js laid as 
i 60110 697- one of the overt-acts of ſuch treaſon, the defendant's giving 

| about 


7 th... 
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about among the conſpirators a liſt of the perſons names 
who were intended to be employed in the aſſatſination, may 
be given in evidence againſt him upon ſuch indictment, be- 
cauſe it naturally tends to prove his agreement to the in- 
tended aſſaſſination, which agreement 1s one of the overt- 
acts laid in the indictment. 


Sec. 188. Alſo it hath been (a) adjudged, that where the (a) Francia's 
writing of ſeveral treaſonable letters is laid as an overt-act Caſe, 6. State 
of high treaſon in compaſſing the king's death, and the pur- * iis 58 to 


port of ſuch letters is only ſet forth in the indi ment with Vc gs 
. et in tome 


out a particular recital or deſcription of any of them, the ingictments 
particular letters making good ſuch charge may be read at the verywords 
the trial, charged to 
| have been 
treaſonable have been ſer forth. 2. St. Tr. 746. 219. 


Scct. 189. FevRTHLY, That where ſeveral overt- acts are 
laid in an indictment of high treaſon, the proof of any (5) () Lowick's 
of them maintains the indictment as much as if every one Cale, 4. State 
of theni were proved. : 1 718. 
5 and Layer's 


Caſe, 6. State Trials 226. 1. Hale 122. Foſter 194. 


Sect. 190. FIFTHLY, That where one is indicted for 
writing a (c) libel ſecundum tenorem ſequentem, or tor forging (-) Salk. 660. 
a deed fo and fo deſcribed, any the leaſt variance between Hobart 272, 
the libel recited, or deed deſcribed, and thoſe given in evi- 
dence, is fatal; but that where th? /ub/tance only of a libel 
is ſet forth, it is ſufficient if the libel be proved to have the 
ſame ſenſe as is ſet forth (). (The word 
6 aforc/aid”* implics, and binds the party to an exact recital, Dougl. 97. So alſo the 
words ** as follows, that is to ſay,” are altogether as certain as if it had been nid, © in 
© the words and figures follywing, that is to ſuy, Powell's Cate, 2. Bl. Rep. 788. But 
the words“ in manner and form follating, that 15 !0 fa;,” do not bind the darty to re- 
cite the inſtrument werbatin, nor render mere formal omitfions or mitakes faral, 
May's Caſe, Douglas 193. In perjury, on ao aſſidavit recited to the“ 7enor and 
« feet, Ze.” where © wndertood” was inferted in the indictment inflicad of & winder 
« Hb, the variance was hetd not fatal, Beacits Caſe, Cowper 229. 80 alto in 
forgery, where the bill given in evidence was © value receraid,” and the recital in the 
1ndiftment was “value received, the variance was determined by all rhe judges to be 
immaterial; for it is impoſſible to miſtake it, Hart's Cate, Cafes Cro. Law 13T. 
The true diſtinction is ſaid by LORD MANvGFIELD to be, that where the 0:niffion or 
addition ot a letter does not change the word fo as to make it auter wore, the variance 
1 not matcrial; but that where the miſ-recited word is in itſelf 2 word not iutelligible 
with the context, there the variance is fatal. Salk. 660. Cowp. 230. Douglas 194, 
note 25. But by Pow Ys, if the Court once give into {ol rigns of variances, they wit 
never know where to ſtop, and being once at fea will find it difficult to reach the har. 
bour again. 2. Str. 231, 232. 


Sea. 191. Vet it ſeems (d) agreed, that it is no evidence (% Hobart 
in any criminal caſe, that the defendant ſaid ſo and ſo, or 204. 
words to the like effect; becauſe the Court muſt know the 
very words, to judge of their force and effect. | 

Gg 3 Set. 
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Sect. 192. SIXTHLY, That a variance between an in- 
dictment or appeal of death, and the evidence, as to the in- 
ſtrumental cauſe mentioned in ſuch indi*tment or appeal, 

(a) 9. Coke js no (a) way material, ſo that the party be proved to have 
711. ioc. died by the fame kind of death as is alledged in the indict- 
5 185. * ment or appeal. | | 


2. Inſt. 319. 3. Inſt. 135. 30. Summary 265. Gilb. 270. 277. 


(5) See the $27. 19% And therefore it is (5) agreed, that if one be 
books __ indicted or appealed for killing another with a ſword, and 
e upon evidence it appear that he Killed him with a aff, 
($52 hatchet, bill, or hook, or any other weapon with which a 
wound may be given, he ought to be found guilty, for the 
ſubſtance of tlie matter is whether he gave the party a wound 

of which he died; and it is not material with what weap 
(c) Vide ſup. he gave it, though, for form's ſake, it be (c) neceſſary to ſet 


(a) © 1 forth a particular weapon. And on the ſame ground it hath 
. been alſo (4) adjudged, that an indictment or appeal for 


Summary265. poiſoning a man with one kind of poiſon, may be main— 
3. Inſt. 319. tained by evidence of a different kind of poiſon; for the 
(-) 2 Hale ſubſtance of the matter is, whether the defendant did poiſon 
6 TY 319. the deceaſed, or nor. (e) Vet it ſeems clear, that evidence 
1. State Trials of poiſoning, burning, or famiſhing, or any other kind of 
p. 118, Over- killing wherein no weapon is uſed, will not maintain an 
bury's Caſe. indictment or appeal of death by killing with a weapon; 
(F) 4. State and that evidence of killing with a weapon will not main- 
Tr. 9. tain an indictment or appeal of poiſoning, &c. becauſe they 
2 Hic 291. are different kinds of deaths; and in like manner that an 
Mackally's indictment of treaſon could (7) never be maintained by 


. 67 evidence of treaſon of a different ſpecies. 


(80 Sum.26;, Sed. 194 SEVENTHLY, That it ſeems a (g) general 
2. Hale 292. rule, that wherever a variance between an indictment or 
3- laſt. 165. appeal, and the evidence brought to ſupport them, is mate- 
rial or immaterial in reſpect of the principal; in the fame 

caſes alſo it will be material or immaterial in reſpect of the 

acceſſary. | | 


(b) But there $:#7. 195. EIGHTHLY, That it is (Y) ſettled at this (i) day, 
wereanciently that if an indictment or appeal againſt A. B. and C. for the 
ſome opinions qeath of D. charge A. as having given the mortal blow, and 
to the con- hs : ; 
trary, ſup. B. and C. as having been preſent, procuring and abetting, 
c. 29. ſett. 7. and the evidence prove that B. and C. gave the blow, and 
Gilb. L. E. that A. was only preſent, procuring and abetting, yet it. 
371. maintains the indictment ; becauſe in ſuch a caſe, in the (4 


3 judgment of law, the act of any of them is the act of all. 
2 , 2 . * . n > 

S. P C. 4. (7) Plowden 98. 100. r. Salkeld 334, 335. Wallis's Caſe. 3. Mod, 121. 
9. Coke 67. 4. H. 7. 18. Ab. F. Corone Eo. B. Appeal 85. Crone 140. S. P. C. 43. 
1. Hale 437, 438. 2. umm 292. Sup. c. 23. ſect. 36. c. 2 8. ſect. 64. (A) See the 
books above cited, and B. 1. c. 32. ſcct. 6. ch. 31. ſect. 31. and 50. ch. 34. ſect. 7. 


ch. 38. ſect. 8, 9. ch. 41. ſect. 6. Douglas 210. 
17 Sect 
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Se. 196. NinTHLY, That it hath (a) been reſolved, (%) Sancher's 
that if one be indicted as acceſſary to two, and upon evidence =o, 
appear to have been acceſſary to one of them only, yet he a = 
ſhall be found guilty, But it is holden by Sir Edward Vide Keilw. 
Coke (b), that it an appeal be brought againit two as prin- 207. and ſup. 
cipals, and againſt another as acceſſary to them, and one of 4 
thoſe charged as principals be found not guilty, the acceſſary ( ' A 
is diſcharged; for which he gives this reaſon, that becauſe the 
plaintiff made him acceſſary to two, he cannot be found 
acceſſary to one: but no authority is cited for the mainte- 
nance of this opinion; neither doth it ſeem eaſy to recon- 


Cile it with the reſolution above-mentioned, unleſs the rules 


of evidence on an appeal differ from thoſe on an indict- 


ment, which I do not (c) find that they do as to other 00 Vide ſup. 
32 34-209 
variances. | | 2b; oa 
Sect. 197. TENTHLY, That it hath been (4) agreed, (4)g.Coke 67. 
that if a perſon be generally indicted for the murder of an- C. Jac. 280. 
other ex malitid precogitata, and no expreſs malice appear 7 
upon the evidence, but only (e) malice implied by law, yet (e) See B. r. 


he ſhall be found guilty. 6 ; - ſ. 18, 196 
nd ſ. 40 to 43. 


Sect. 198. Alſo it hath been (/) adjudged, that where (7%. Coke 67. 
an indictment ſets forth all the ſpecial matter in reſpect 
whereof the law implies malice, a variance between the in- 
dictment and evidence as to the circumſtances doth no hurt, 
ſo that the ſubſtance of the matter be found: as (g) where 
an indictment for the murder of a ſerjeant at mace in London 92 ) 9. Coke 
upon an arreſt, ſuppoſes that the ſheriff made a precept to vige the caſe 
ſuch ſerjeant for the arreſt, and upon the evidence it appears of Rex v. Ba- 
that there was not any ſuch precept, but that the ſerjeant ker, Caſes 
made the arreſt ex officio at the plaintiff's requeſt upon the Cro. Law 106, 
entry of the plaint, according to the cuſtom of the city ; for 
the ſubſtance of the matter 1s, whether the defendant killed 
an officer in the lawtul execution of legal proceſs, 


not to be regarded at all. 
* : | 229. 688 63g. 
894. 901. 928, 929, 930. () Coke on Littleton 6. Comm. 367. 4. Comm, 353- 


Sef. 200. TWwELFTHLY, That it is enacted by 21. Jac. 
c. 27.“ That if any woman be delivered of any iſſue of her 
body, male or female, which being born alive ſhould by 


* the laws of this. realm be a baſtard, and that ſhe endeayour 


G84 pri- 
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« privately, either by drowning, or ſecret burying thereof, 
« or any other way, either by herſelf or the procuring ot 
& others, ſo to conceal the death thereof, as it may not 
„ come to light, whether it were born alive or not, but be 
& concealed ; in every ſuch caſe, the ſaid nther fo offend- 
ing ſhall ſuffer death as in cue of murder, except ſuch 
mother can make proof by one witnels at the leatt, that 
„the child whole death was by her io intended to be con- 
« cealed was born dead.“ | 
(a) Eely. 32. Sed. 201. In me conſrruAion whereof it hath been (a) 
2. Hale 283, adjudged, that in order to cot:vict a woman by force of this 
229. ſtatute, there is no need that the indictment be drawn ſpe— 
cially, or conclude contra formam /{aiut;; but that it is tlie 
better way to {et forth only that the defendaut i/aten ma- 
culum di tum parturitty qui quidem i funs maſculus adtunc et 
tbidem vivus exifiens natus per legem hujus. Anglia ſburius fury 
ANGLICE a baſtaid;” and then go on in the ordinary 
way to ſhew that the murdered him, . contra prom, Wc. 
for the ftatute doth not make a new ottciice, but only makes 
ſuch concealment an undeniable evidence of murder. 


(3) Kely. 32, Sed. 202, Alio it hath been (6) agreed, that where a 
33- woman appears to have endcavourcd to cojnceal the deotli of 
ſuch child within the ſtatute, there is no need of any proof 
that the child was born alive, or that there were any 1igns 
of hurt upon the body, but it ſhail be undeniably taken 
that the child was born alive, and murdercd by the mother, 


(e) Kely. 32. But it hath been (c) adjudged, that where a woman lay in a 
chamber by herſeli, and went to bed without pain, and 
waked in the night, and knocked for help but couid get 
none, and was delivered of a child, and put it in a trunk, 
and did not diſcover it till the following night, yet the was 
not within the ſtatute, becauſe the Knogbed tor help. 


(4) Kely. 33. Alſo it hath been (4) agreed, that if a woman confeſs herſelf 
with child before-hand, and aiterwards be ſurpriſed and de— 
livered, nobody being with lier, the is not within the ſtatute, 

| becaule there was no mtent of concealment. And therefore 
. 5 : F fie! 8 E $0 a 
6% 4. Cemm. 1 ſuch cates it muſt appear by fig Y of hurt upon the body, 
258. 358, or lome other way (e), that the child was born ative. 
| „ THE TWENTIETH POINT, viz, What may be 
given in evidence on the part ot the detendant, 
Seft. 293. It ſeems (7) agreed, that /n aſſault demeſur 

9255 1. e. . may be given in evidence on the general iſſue in an indict- 

ect. 3. ment, but not in an act ian of battery. 


% Wei 33. Sed. 204. Alſo it ſeems to have been always (g) agreed, 


4 Jones 187 that the defendant in an information on a penal ſtatute may 


a. K Abr. ös ;. give in evidence any exception in his favaur in the body of 
R au: e 


3 


— — 
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the at. And it hath alſo been (a) holden, that he may give (a) 2. R. Abr. 


in evidence any ſuch exertion in a provi/o of the act (be- 3 62 left 


cauſe any ſuch exception ſhews that he did not act againſt 2 Gre, Sil 

the form of the ſtatute); byt that he cannot (5) give in 3a. | 

evidence any clauſe of . in a latter ſlatute, but B. Gen. Iſſue 
l o 3 

ought to plead it. Nun, 


f. 113. (») 2» R. Abr. 683, 


+ As to THE TWENTY-FIRST POINT, </Z. In what caſes 
character may be given in evidence. 


+ Sect. 205. If the defendant's character is put in iſſue Bull. N. P. 
by the proſecution, the proſecutor may examine to particular 29%» 
facts; for it is impoſſible without it to prove his charge; 
but in the particular caſe of an indictment for barratry, this 
cannot be done without giving notice to the defendant what 
particular facts are to be given in evidence. 


+ Sect. 206. But, except in theſe inſtances, the proſecutor Bull. N. P. 
cannot enter into the detendant's character, unleſs the de- 259. 
tendant enable him to do ſo, by his calling witneſſes to ſup- 
port it, and even then the proſecutor cannot examine to 
particular facts. 


I Sec. 20). The character of a witneſs alſo can only be Bull. N. P. 
impeached by examinations into general character, and not 296. 
ta particular facts. 


+ 8:2. 208. It is alſo decided, that a party ſhall never Determinedin 
be permitted to bring general evidence to diſcredit his own Haſtings's 
witnets, for that would enable him to deſtroy the witneſs "fr: ge” 
he ſpoke againſt him, and to make him a good witneſs if Las dtn 
he ſpoke for him, with the means in his hands of deſtroying June 1789. 
lis credit, if he {poke againſt him. 


+ $2. 209. But if a witneſs prove fats in a cauſe Bull. N. P. 
which make againſt the party who called him, yet the party 297. 
may call other witneſſes to prove that theſe facts were other- 
wile. | 


As to THE TWENTY-SECOND POINT, v/z. Whether a 6&1! 
of exceptions lies to evidence in criminal caſes. 


Scct. 210. It bath been adjudged, that no bill of ex- Sir Henry 


ceptions is grantable on an indictment of treaſon or felony ; Jane! Cale, 
» wherein it is 


ſaid, that ſuch bill never was nor ought to be allowed in any capital caſe, 2 St. Tr. 
Harp. Edit. 450. And as this caſc is reported in 1. Sid. 85. 1. Keb. 284. it ſeems to 
have bcen holden, that it is not grantable on any indictment; and as it is reported in 
#. Lev. 68. and Kely. 15. that it is not grantable in any criminal caſe what ſoever. 
Vide 2. Inſt, 427. and the Rioters Caſey 1. Vern, 175. 


the 


- 


— 
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the ſtatute of Neſiminſter the ſecond, 13. Edw. 1. ft. 1. c. 2. 


c. 31. cum aliquis implacitatur coram aliquibus juſticiariis pro- 
ponat exceptionem, c. having never been thought to extend 
to any ſuch caſe, it being plain that it could not but cauſe 


an infinite delay of juſtice if it ſhould. 


Rex v. Preſ. + Sef.211. It hath alſo been determined, that a bill of 
ton on the exceptions will not lie to the court of quarter- ſeſſions, upon 


Hill, 10 „ appeal againſt an order of removal; for that it muſt be ſuch 
Burr. 5. C. 77: à proceeding as in conſtruction of law is an impleading of 
the party. 


CHAP» 


CHAPTER THE FORTY-SEVENTH. 


O F 


N -1 CE 


FSR the general learning of verdiQs I ſhall refer to other 
books, and in this place take notice only of the following 
particulars, | * 


Sect. 1. FiRsT, That it ſeems to have been (a) ancient- 4) Co. Li 

| (a) Co. Litt, 
ly an uncontroverted rule, and haih been allowed, even by 227. 
thoſe ) of the contrary opinion, to have been the general 3- Inſtitute 
tradition of the law, that a jury ſworn and charged in a 1 3 
capital (c) caſe, cannot be diſcharged (without the (4) pri- ,,, "I 
ſoner's conſent) till they have given a verdict. And not- 2, Hale 204. 
withſtanding ſome (e) authorities to the contrary in the 2. State Tr. 
reign of king Charles the ſecond, this hath been holden for __ 4 
clear law both in the reign of king (7) James the ſecond, \* , aderica 
and (g) ſince the Revolution. (6) Raym. 84. 
| a (c) And the 
ſame is holden by Coke as to larceny, and any caſe of member, 3. Inſtitute 110. 
Co. Litt. 227. b. But as to caſes of an inferior nature, the contrary hath been ad- 
judged, Raymond 84. Vide 1. Ventris 6g. (4) 1. Anderſon 103, 104. Foſter 36. 
(e) Kelynge 47. 26. 52. Comberbach 401. 1. State Trials 978. 2. State Trials 15g. 
277. 389. Ray mond 84. (F) 3. St. Trials 678. Vide ſup. c. 44. f. 22. (g) 4. St. 
Trials 110. 178, 179. Sed vide Rook wood's Caſe, 4. State Trials 649. and this was 
confirmed by the declaration of LoD MANSFIELD at the trial of Lord George 
Gordon for high treaſon. Vide alſo 4. Comm. 354. But fee this point argued zt 
large, Foſter 29 to 39. where in certain cafes there may be an exception to this gene- 
ral rule. 


Se. 2. SeconDLY, That it ſeems to have been (0 Gy Co. Lit. 
always agreed, that in all (1) capital caſes the jury muſt 225. , 
give their verdict openly in court, and cannot give a privy , Inf. 270. 


. Ravm. 193. 
yerdict. 2. Hale 300. 5 


4. Comm. 354. 1. Hale 598. 2. Hale 3-0. (7) The ſame is holden by Sir Edward 
Coke as to larceny, and any caſe of member, 3. Inſt. 110. Coke Lit. 227. And it 
is ſaid in Raymond 193. that. no privy verdict can be given in any caſe where the 
Jury are to look upon the priſoner when they give it. 


Sef. 3. TrirDLY, That it is ſettled, (+) that the jury () S. P. C 
may give a ſpecial verdi& in any criminal caſe, whether 1%, i 
capital or not capital, as well as in a civil. | Fo "l 
9. Coke 12. 63. 1. Bulſtrode 37. Vide infraſ. 6. But it is ſaid, Kelynge 29, 30, 
that it is diſtonourable for the Court to ſuffer a ſpecial verdict in p plain caſc, 

| ect, 
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(a) C. Elit. Sect. 4. VFOURTHLY, That it hath been (a) adjudged, 
276. 295- 464. that where the jury find a man not guilty of an indictment 
e eee or appeal of murder, they are not bound to make any in- 
9. Coke 81, quiry, whether he be guilty of manſlaughter, &c.; but that 
Daliſon 14. if they will they may, according to the nature of the evi- 
Larch 126. dence, find him guilty of (4) manſlaughter or (c) homi- 
perks cide ſe defendends, or per mnfortuniun for the killing is the 
„ ſubſtance, and the malice but a circumitance, a (4) vari- 
Moor 4% ance as to which hurts not the verdict, Yet the books 
B. Coro. 121. ſcem to make this difference, that where the jury find the 
But 2, Roll. defendant guilty of manſlaughter on an indictment of mur- 
461, tis e ger, they may give their verdict (e) generally, without ſet- 


ucftioned as . . - ; 
f lof ting out any of the circumſtances of the fact; but that they 


to an apnea 8 . 
death. ſhall not (V7) be received to find him guilty generally of 
(<) B. Corone homicide /e defendendo, or per infortunium, but muſt ſet out 
265. the whole circumſtances of the fact, and in the () con- 


. Hale 302. ; . a ; : 
006 {i cluſion thew of what crime they find the defendant gulity, 


S. P. C. 165. wherein if they be miſtaken, it is (+) ſaid, that the Court 
Sec the beok may notwithſtanding give ſuch judgment as hall appear to 
cited to the be proper from the circumitances of the fact ſpecially ſet 


| following forth 


ſection. | 
(4) 1. Bulſt. 8. It is holden by two judges againſt one, that where the appeal men- 
tioned three wounds, and the verdict found but one, yet the variance was immaterial, 
Vide c. 46. f. 37. and the cafe of Stephen Self, Caſes C. L. 127. ( Sec the books 
cited ſupra lett. 5. (f') 2. Hale 302. S. P. C. 16.165. 2. Inſt. 36. 26. II. . 5. 
Aleyn 12. (g) F. Cor. 264. 286, 287. 305. Vide Benlowe 47. 1. Anderſon 41, 
(5) 43. Ailize 31. F. Coronc 226. Cromptcn 114. S. P. C. 166. Vide Benlowe 
47. 1. Anderſon 41. 


(0 1. Ander. Sect. 5, FIFTAILY, That it hath been (i) adjudged, that 
193,104. And jf the jury on an indictment or appeal of murder find the 
ones defendant guilty of manflaughter, without faying any thing 
cited under Cexprelsly as to the murder, it is inſufficient and void, as be- 
the fourth ing only a verdict for part. And quere it the law be not 
ſection to let- the fame where the jury upon ſuch an indictment find that 
e gr t the defendant killed the deceaſed /e defendends or per infortu- 
is found guil- Mi, and do not expreſsly find that he did not murder him, 
ty of man- according to the generality of the ancient C4) authorities. 


laughter on | : 
an indictment cf murder, he is expreſsly acquitted of the murder; but other books 


which {peak of this matter, fay in general that the defendant may be found guilty ot 
manſtaughter on an indictment of murder, without ſaying anv thing as tu the neceility 


of giving an exprets verdict upon the murder, 9. Coke 67, Crompton 114, 1. Haie 
267. 2, Hale 302. See 4. Coke 40. 45. (4) F. Corone 284. 236, 287, Sed vide 
44+ E. 3. 44. F. Corone 94. Benlowe 47. 1. Anderſon 41. x 


Sect. 6. SIXTHLY, That it is agreed, that on an indict- 
ment for ſtealing goods of a certain value above 124. 
YF. Corone the (/) jury may find the defendant guilty, but that the goods 
115-177-451 are but of the value of tenpence, &c. 
18. Alizee 14. ; 
2. Hale 392. S. P. C. 165, Crompton 114. B. 1. c. 35. f. 4. G X 
| : E- 
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+ SEVENTHLY, That on an indictment of robbery with 
putting in fear, the jury may find the priſoner guilty of the 
felony, but not guilty of the robbery. 


+ ErcnyTHLy, That on an indittment on the 8. Eliz. c. 4. 
where it is cam et ſecrete a perſona, the jury may ſind the of- 
fender guiity of ſcaling, but not privately from the perſon. 

; 8 J P 


+ NinTELY, That if a man be indicted on the ſtatute of Harwood's 
ſtabbing, 1. Jac. 1. c. 8. and the indiftment conclude contra Caſe, 
ermam Aatut: ; yet the jury may acquit him upon the ſtatute, 11 ON wi 
and find him guilty of manflaughter at common law. Styles 86. 


+ TexTHLY, That on an indictment for petit treaſon 57-2. Hale 184. 
lonict et proditorie, the offender may be acquitted of the petit See Radburn's 
treaſon, and found guilty of the manſlaughter or murder, as 5+ Caſes 
the circumſtances ot the caſe ſnall appear to be. 3 


+ ELEVEXNTHLY, On an indictment for burglary quid 1. Hale 560. 
felonic? et burglariter fr egit et intrevit, and certain goods felo- V ide the King 
nice et burglariter cepit et aſportavit, the offender may be ac- 8 1 
quitted of the burglary and found guilty of the felony—But 5%. 
oi the contrary, it ſeems that he cannot on ſuch an indict- Rex v. 
ment te acquitted of the felony and found guilty of the Francis, 
burglary ; becauſe though where the indictment comprizes Comyns 478. 
burglary and felony the indictment is good, though it be 
not ſuppoſed in the indictment that it was ea intentiaue ad 
bona furandum, for the act of theft being charged at the ſame 
time it is a ſufficient evidence of his intention; but when 
he is acquitted of % felony, there being nothing expreſsly 
charged in the indictment that burg/as iter fregit, Ec. ca in- 
tentione ad bona, &c. felonice furandum, it ſtands ſingle, as if 
the indictment had been of role burolary ; in which cafe the 
clauſe of ea intentione ad furandum, c. had been neceſſary to 
complete the fingle burglary. 


Comer was indicted for burglary, “ and that he one diamond necklace, &c. did fe- 
„ loniouſly and burglarioully fteal, &.“ The verdift was © guilty of ſtealing in the 
„ dwelling-houſe. Not guilty of the burglary.” On zoth. November 1744, all the 
judges agreed, that the fac? of fe. being laid to conſtitute the burglary, and not 
the intention of felony, vide 1. Tale 559, 560. the acquittal of the burglary included an 
acquittal of the fe/ony in the dwwelling-buuſe, and that he was intitled to clergy on thrs 
manner of taking the verdict. But if the verdict had acquitted him of breaking and 
entering the houſe in the night-time, and found him guilty of the reft of the indie. 
ment, this finding would have included the offence of ſtealing goods in the dwellinę- 
houſe, and then by 12. Ann. he would have been excluded from clergy. And in the King 
v. Withal and Overand at Guildford Affizes 1772 for burglary, the jury found a ver. 
dict “ not guilty of breaking,” but © guilty of Realing in the dwelling-houſe.“ It 
was objected that the priſoners could not be ouſted of clergy by 12. Ann. becauſe there 
was no ſeparate count to ſupport that charge, But all the judges were unanimous 
that the priſoners were ouſted of clergy ; for an indi ment for burglary contains ever 
charge that is neceſſary on the twelith of Ann. MS, 7 
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+ Twrrrrurv, Upon the 10. & 11. Will. 3. c. 23. for 
ſtealing to the value of 5s. from a ſhop, &c. if the offence 
ſhould appear to have been committed in ſuch a place as the 

act was intended to protect, yet a jury may find a verdict 
for the larceny only, as under five ſhillings. 


But it ſeems that if a man be indicted for felony generally, 

Ga) Kelynge and upon the evidence it (a) plainly appear that the fact 
29, 30. amounts to no more than a bare treſpaſs, he cannot be 
O. Car. 232. found guilty of the treſpaſs, but ought to be indicted anew. 
wa en Vet if the ſpecial circumſtances of the caſe be ſet forth in 
27. and 10. an indictment for an offence laid as felony, and the deſen- 
whether dant be found guilty generally, and afterwards the Court be 
where an in- of opinion that the fact doth not amount to felony, but only 
one of to an enormous treſpaſs, it ſeems (5) agreed, that judgment 
"Anau may be given as for a treſpaſs only. Alſo, if the jury find a 
the felony,the ſpecial verdict on a general indictment for felony, and the 
rty may be crime be adjudged upon fuch verdict to be but a treſpaſs, (c) 
und gwlty judgment may be given upon it as for a treſ»aſs only. Alſo, 
of the fame if on an indictment of treſpaſs the fact appear to have been 
a treſpaſs, felonious, it hath been (4) adjudged, that the defendant may 
(2) Kelynge be found guilty of the indictment as it is laid, becauſe the 
29, 30. king may proceed againſt the offender as he thinks fit, either 
O. Car. 376, as a treſpaſſer or felon. But the contrary is (e) ſaid to have 
3 351, been holden by the late chief juſtice HoLT ; and it hath 
(c) C. Jac. been (/) adjudged, that if it appear in an action of treſpaſs 
497, 498. Sed that the taking was felonious, no verdict ought to be taken 
vide Weſt= unleſs the detendant have been before tried for felony, be- 


3 cauſe the ſuffering ſuch actions might be a means to prevent 
where this is Proſecutions for felonies. 


dcnied to be ; . 
law. (4) 18. Edw. 4. 10. 2. Levinz 208. Vide ſup. c. 35. ſ. f. and c. 36. ſ. 6. 


that an acquittal or judgment againſt a man in an action or indictment of treſpaſs is no 


bar on an indictment or appeal of larceny. Kelynge 30. (e) 6. Mod. 77. \(f 2. R. 
Abr. 556, $57. Noy 18. Vide 1. Jones 147. Noy 82. Latch 145. 1. Mod. 283. 


Cont. Bracton cited S. P. C. 28. 83. 


commonly it is Sect. 7. THIRTEENTHLY, That it hath been holden, 
: e - that a verdict acquitting a defendant of the death of a man; 
49%, 7 found againſt him by the coroner's inqueſt, ought not to be 
uſually ſay, G . . 
rſocs un- received unleſs it ſhew what other perſon did the fact; but 
Known did it. for this I ſhall refer to chapter nine, ſection thirty-three. 
2. Hale 301. 


305. Set. 8. FOURTEENTHLY, That on an indictment for a 


riot againſt three or more, if a verdict acquit all but two, 
and find them guilty; or on an indictment for a conſpiracy, 


: if the verdict acquit all but one, and find him guilty, it is 


(2) Popham repugnant and (g) void as to the two found guilty in the 


202. f 
x. Salkcld 38 3. 2. St. Tr. 60, 61. 4. St. Tr. 160, 161. In the Lear -Book of 11. H. 4. 
2. pl. 3. Ab. F. Verdict 18. it is agreed, that ſuch a verdict is repugnant, and therefore 


the Court would not receive it, but ſent the jury back again, where upon they found doth 


the defendants guilty. ; gt 


FF 
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fixſt caſe, and as to the one found guilty in the ſecond, un- 

Teſs the indictment charge them with having made ſuch riot 

or conſpiracy /imul cum aliis juratoribus ignotis ; for otherwiſe 

it appears that the defendants are found guilty of an offence 
whereof it is impoſſible that they ſhould be guilty ; for 

there can be no riot where there are no more perſons 

than two, nor can there be a conſpiracy where there is no 
partner. Yet it ſeems (a) agreed, that if twenty perſons (a) 4. St. Tr. 
are indicted for a riot or conſpiracy, and any three found 160, 161. 
guilty of the riot, or any two of the conſpiracy, the ver- 

dict is good (1). 


(1) It has been determined where only two are found guilty of riot, or only one 
found guilty of conſpiracy, they having. in both caſes, been'7nd/#ed with others, that 
judgment ſhall be given againſt them, Strange 193.; even though the others who 
were indicted do not come in to trial. Strange 1227. 12. Mol. 262. So where fix 
were indicted for a riot, and two of them died before trial; two were acquitted, and 
two only found guilty ; yet judgment was given upon this verdict ; for by Lord 
Mansfield, they muſt have been found guilty with one or both of thoſe who had nor 
been tried, or it could not have been a riot. Burrow 1262, 


And (b) where ſeveral are indicted for treaſon or felony, (2) 4. St. Te. 
or other crime, which may be as well done by one only as 53% 551: 


by more, a verdict (c) may find one of the defendants only Do 


guilty, and acquit all the reſt. And in like manner it That on an 
ſeems (d) agreed, that a verdict on an information on a indictment of 


, IN : burglary and 
penal ſtatute againſt ſeveral perſons jointly charged with the other feloay 


offence againſt the ſtatute, may acquit ſome and find others againſt 4. and 


guilty; becauſe though the words of the information be & the jury 
joint, yet in judgment of law, each defendant is ſeverally cannot, upon 
charged for his own offence. And in like manner (e) it the very ſame 


ſeems, that the defendant in ſuch information may be found evidence a- 
ilty f leſs time or degree than is laid, unleſs the of. gainſt bath 
guilty for a leſs ti 9 : e of- And 4. Fut 


tence conſiſt in doing ſome entire thing, which muſt be pre- of the bürgla- 


ciſely proved in the ſame manner as it is laid. 2 & E. of the 
| elony only, 

1. Sid. 173, Vide 2. Hale 293. /d) Vide ſup. c. 26. ſ. 75. (e) Vide ſup, e. 5 ſ. 78. 

4. St. Tr. 160, 161. 2 


Sef. 9. FIFTEENTHLY, That the Court in judging up- 
on a ſpecial verdict is confined to the facts expreſsly found, 
and cannot ſupply the want thereof, as to any material part, 
by any argument or implication from what is expreſsly 
found (2); and therefore where an indictment ſet forth 


(2) If the verdict do not ſufficiently aſcertain the fact, a venire facias de nouo 
ought to iſſue, Skin. 6679, Ld. Raym. 1521. for a ſpecial verdict cannot be amended 
in capital caſes, per Lord Holt. Ld. Raymond 141. Yet in the caſe of Sarah Hazel, 
Lord MANSFIELD ſaid it might if there were minutes to amend it by, MS. Eaſ- 
ter 24. Geo. 3. and in forgery a ſpecial verdict was amended becauſe the fault was 
committed by the defendant, Strange 844.—If a ſpecial verdict find only part of the 
matter in iſſue, or don't take in the whole iſſue, or if the imperfection be ſuch that 
judgment cannot be given, it is bad. Ld. Raym. 1522. Cro, Jac. 31. But if there 
be ſeveral iſſues, and the jury find only ſome of them, the Court may give judgment, 
Stra. 845. for in a general verdict upon ſeveral counts, if any one of them is good, it is 


tufficient in criminal caſes, Salk. 384, Doug. 730. | 
that 
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(a) Vide Rex that the defendant diſcharged a gun againſt J. S. and there- 
de 1 by gave him @ morial ꝛccu⁰,, &c. and the ſpecial verdiét 
Kely. 72. found that he diſcharged a gun and thereby killed F. &. but 
Rex v. Plum- did not expreſsly ſay that he diſcharged it again J. S. it 
mer, Kely. was (a) adjudged, that the Court could not take it from 
i. the other circumſtances of the fact, which were expreſsly 
Rex v. Royce, found, though they were as full to the purpoſe as poſſi- 


4. Burr. 2073. - 1 £ 
Nox 5 5 bly they could well be, that the detendant diſcharged the 


cis, Str, 1015, gun againſt J. 8, 

Comy. 748. Rex v. Borthwick, Doug 207, Rex v. Phillips, Cowp. $39. for the 
preciſion with which ſpecial verdifts muſt find the veceſſary facts. -N. B. On a {peciat 
verdict for murder the Court are judges of the malice. Ld. Raym. 1485. Str. 766. 


(4) Saunders Seck. 10. SIXTEENTHLY, That it hath been (5) adjudged, 
208. that where an indictment found at the afizes is removed 

into the king's bench by certiorari, and there the defendant 

pleads not guilty, et de hoc penit ſe ſuper patriam, et T. F. 

niles coronator et attarnatus dom regis, c. ſimiliter, and 
(c) See B. 1. thereupon the defendant is found guilty of the offence in 
c. 30. . 9. indictamento predict” iuterius ci impojit' prout predict” T. F. 
Whatisa good interius Verſus eum queritur, the verdict is good ; for theſe 
_— wor be” words prout predict” T. F. interius verſus eum queritur ſhall 
forgery, B. 1. be rejected as ſurplus, (e) repugnant and void, and the ver- 
c. 70. f. 27. dict is complete without them, 


(4) r. Ander. So, 11. SEVENTEENTHLY, That it hath been (4) ad- 
11 judged, that if the jury acquit a priſoner of an indictment 


4 C ). 114. a 4 . 
„ of felony againſt manifeſt evidence, the Court may, betore 


2. St. Tr. 2. the verdi is recorded, but e) not after, order them to go 
62. out again and reconſider the matter; but this is by many 
() romp. 4. thought hard, and feems not of late years to have been ſo 
F. Coro. 109. O bs 5 1 

2. Hale 299. frequently practiſed as formerly. Allo there are (/) in- 
310. ſtances where defendants acquitted againft plain evidence, 
Foſter 30. pf felonies and other enormous crimes, have been bound 
(f) C. Car. to their good behaviour. 


292. 
+ againſt the opinion of Croke and Berkely, and Cro. Jac. 30. Vide 2. St, Tr. 60. 617. 


where the Court upon the acquittal of the defendants of the indictment againſt them 
for a riot, committed them for their contempt to the Court during the trial. 


(2) Agreedin Seh. 12. However, it is ſettled, that the Court cannot 
the caſc 2 ſet aſide a verdict which (g) acquits a defendant of a pro- 
F ſecution properly criminal, as it ſeems that they may a ver- 
4 Geo. 1. dict that (+) convicts him, for having been given contrary 
wherein it | 
was bolden by fix of the judges againſt fix, that a new tria} was not grantable upon an 
acquittal on an information in the nature of a_gz9 warra:to, becauſe it ſounds in the 
crimirality. 1, Keble 124. 2. Kehle 404, 404. Whether it be grantable for a corrupt 
practice in obtaining a verdict, 1. Levinz 9. 19. 124. Sid. 153, 154. 1. Keble 546. 
568. 500. 3. Keble 179. 409. Show. 336. That it is not grantable where the acquittal 
was occationed by a ſlipein an indictment of perjury in varying from the original re- 
cord, 2, Keble 400%. See the cafe of Norris v. Tyler, Cow p. 37. (#) Adjudged 
2. Jones 163. 3. Keble 525. 14 Levinz 9. But it is doubted, 1. Keble 124. 127. 
5. Mod. 350. 1. did. 49. and the contcary is ruled 2, Tcble 336. 403, 

to 


* ho j{ wo 4 TY YU = 


0 


e - N hs - 
to evidence, and the directions of the judge, or any verdict (a) See Coke 
whatever for (a) rmilſ-trial. wet et. 8 


Supra c. 23. f. 92. and c. 36. [. 15. Vide 2. Hale 31o. 4. Comm. 354. 1. Levinz 9. 
T. Jones 163. 10. St. Tr. 416. Sec Gibſon's caſe cited in the caſe of Eddows v. 


Hopkins, Doug. 377. 


+ Se. 13. And whereas perſons acquitted on their trials, How priſoners 
or having no indictments found againſt them, are frequently _ a uy 
detained in priſon by gaolers on account of their fees, it is verdickt of ac. 
enacted by the 14. Geo. 3. c. 20. That every priſoner quittal. 
charged with any felony or other crime, or as an acceſ- 
<& ſary thereto, before any court holding criminal juriſdic- 

« tion in England and Wales, againſt whom no bill of in- 
„ ditment ſhall be found by the grand jury, or who on 
„trial ſhall be acquitted, or who ſhall be diſcharged by 
<« proclamation for want of proſecution, ſhall be imme- 
« diately ſet at large in open court without the payment of 
« any fee or ſum of money to the ſheriff, gaoler, or keeper 
* of the gaol or priſon from whence ſuch priſoner ſhall he 
„ ſo diſcharged and ſet at liberty. And the treaſurer of 
„every county, &c. on receiving a certificate from the 
« judge, &c. ſhall pay out of the county rate, a ſum not 
<« exceeding 138. and 4d. for every prifoner ſo diſcharged, 
6 to the ſheriff, gaoler, or keeper as aforeſaid,” | 


Yor. IV. H h CHAP- 


' CHAPTER THE FORTY-EIGHTH. 
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u GO ME WT 


PAVING ſhewn already what judgment is good on an Ch. 26. f. 26. 
information, or action qui tam; where it may be ſaved 2 
by an award of tranſportation ; (a) and that judgment in (a) ch. 23. 
high treaſon, not being for counterfeiting the coin or ſeal, 147. 
&c. ſhall not be arreſted for miſwriting or miſpelling, or (e) Algernen 
. PLE . . Sidney's Caſe, 
falſe or improper Latin: Having alſo premiſed, that by the „ St Trial 
courſe of the court of king's bench, upon every conviction 5 5 
in that court, of a crime (%), capital or not (c) capital, whe- Roſewell's 
ther by (4) verdict or confeſſion, the party is to have four C#1*, 3. St. 
days to move in (e) arreſt of judgment, if there be ſo 25 n 
2 , Ee. ; ghtley's 
many days remaining of the Terin ; and if not, (/) then cafe, 4. St. 
the longeſt time that can be had in the Term: Having alſo Tr. 777. 
premiſed, that on a conviction of homicide fe drfendendo or (c) 3. State 
per infortunium, no (g) judgment at all is to be given, but 60% He T. 
the party let to mainpriſe in order to purchaſe his pardon: „ 


| (e) Butin 
Saund. 301, 302. chief juſtice Hale refuſed to hear any motion in arreſt of judgment 
of a ſcandalous conſpiracy ; but in my own experience I never knew ſuch a morion 
refuſed to be heard. () 4. St. Tr. 217. Yer in the Lord Grey's caſe, 3. St. Tr. 63. 
the Court would not give judgment on a conviction for a miſdemeanor, becauſe there 
were not foux days lett of the Term. (g) Summary 26g. 2. Hale 3953. B. 1. c. 29. 
ſect. 24. Sup. c. 37. ſect. 2. N 


1 ſhall further endeavour to ſhew the nature, 


x. Of judgment by expreſs ſentence to the puniſhment 
proper for the crime. 


2. Of judgments without any ſuch ſentence, 


Of judgments by ſuch expreſs ſentence in criminal caſes 
there are two kinds, | 


7. Such as are fixed and ſtated, and always the ſame for 
the ſame ſpecies of crimes. 


2. Such as are diſcretionary an1 yariable according to the 
diflerent circumſtances of each caſe, 


H h 2 Ann 


- 
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Axp FI&sT,—Of fixed and ſtated judgments. 


(a) 2. St. Tr. Se. 2, As to which it ſeems (a) agreed, that the law 
2s op makes no JiſfinQion between a peer and a commoner, or 
3:\9 between a common or ordinary caſe, and one attended 


(5) Hetley ; , , s 
. with extraordinary circumſtances; for which reaſon it was 


Liit. Rep. (6) adjudged in Felton's Cafe who was convicted, by con- 
237. feſſion, of the murder of the Duke of Buckingham, that the 
3 e Court could not order his hand to be (c) cut off, nor make it 
. * part of the ſentence that his body ſhould be hanged in 
(e Agreed Chains, but that the body after execution being at the king's 
3. Ink, 149. diſpoſal might be hanged in chains, (4) or otherwiſe or- 
12, Coke 72, dered, as the king ſhould think fit. CEL RE: 


that the | | | ; 
Court cannot order the hand to be cut off in any caſe wherein it is not the ſtated 


judgment. See B. 1. c. 21. ſect. 1 to ). (4) Vide iuf. c. 51. I. 12. 
Of ſuch fixed and ſtated judgments, the moſt remarkable 
are thoſe for, . „ 
1. Judgment for treaſon. 
2. Judgment for felony. 
3: Judgment for premunire. 


4 Judgment for miſpriſions. 


(e) 5. Tall. 10, Sea. 3. Figsr, The ſettled (e) judgment at (/) this 


— Hale 350, day againſt a man for high treaſon, not relating to the 
351. coin, ſeems to be, that “ he ſhall be (g) carried back 


2. Hale 397. 4 to the place from whence he came, and from thence 


Lance . „be (S) drawn to the place of execution, and be there 
Co. Ent. 361. hanged by the (i) neck, and cut (+) down alive, and 
) ine 1 

mT of Will. Ruſus judgment was given againſt two convicted of high treaſon, that 
one ſhould have his eyes put out, and the other in crucem tollatur. Mad. Exchequer 
fol. 6. (g) S. P. C. 182. But this clauſe is wholly omitted in Summary 268. and 
3. Inſt. 210. and in Plowden 387. it is thus expreſſed, guod pred” R. D. e 
prefa ciuſiabular uſjue dittam turrim London, et deinde, Sc. And in Coke's Entries 
361. b. it is thus, 4% pred” T. B. ducatur per praefat Mareſe. uſque priſonam Mar” 
Mar ſc. VDomin, Regis, Sc. () S. P. C. 182. it is expreſſed, that he ſhall be drawn 
upon an hurdle : and Plowden 387. it is, that he ſhall be drawn through the middle 
ike city of London to the gallows-at Tyburn : Alſo in Coke's Entries 361. and 
3. Inft. 310. a particular place of execution is mentioned. (i) S.'P.C. 182. and 
3- Inſt. 110. But Plowden 387. Co. Ent. 361. and Summary 268. it is only ſaid 
quod ſuſpendatur without adding per collum. (4) 3. Inſt. 110. 5. P. C. 182. Plow. 
den 387. Co. Ent. 361. But this is omitted Summary 268. HS ETD; 

or Re or EOS that 


Ss we 
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for counterfeiting the coin, viz. that he ſhall be (!) drawn 
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© that his (a) entrails be taken out and (4) burnt before (a) This 
& his face, and his head cut off, and his body divided clauſe is thus 


© into four quarters, and his head and quarters diſpoſed 9 10 


© of at the king's pleaſure.” And J find little or no va- 211. 
riation in ſubſtance from this judgment, but only in ſome Plowden 387. 
circumſtances, for which I ſhall refer to the notes in the Coke's En- 


> | ; tries 36r. 
margin and the Szaze Trials, en 


ſua eætrà vru- 

trem ſuum capiautur, without mentioning the cutting off the privy members; and ſo 

is Summary 268. 2. Hale 397. and the later precedents. But S. P. C. 182. is ex- 

pg that they ſhall be cut off. (4) S. P. C. 102. But in Plowden 387, Coke's 

ntries 361. 3. Inſt. 211. it is thus expreſſed, 1þ/oque Vivenie combirantur——Vide 
alio Skinner 442. Carthew 318. 349. 


Sec. 4. It hath been always agreed to be proper judg- 
ment againſt a man for high treaſon at common law, in 5 
counterfeiting the king's (c) coin or (d) ſeal, that he ſhall 2 8. P. C. 
be drawn to the place of execution, and there hanged by , Iaſt. 17. 
the neck till he be dead. But there have been (e) great Summary 
opinions, that the judgment againſt a man for clipping, and 263. 
other offences againſt the coin, made treaſon by ſta- * _—_ 35k» 
tute, ſhall be to be drawn, hanged and quartered, as for C. Car. 3. 
other high treaſons ; becauſe it is a general (V) rule, that 10. H. 6. 47. 
where a ſtatute makes an offence treaſon or felony, it gives Ab. F. Cor. 8. 
it the like incidents that belong to a treaſon or felony by B., Treal. 9. 
the common law; yet inaſmuch as high treaſon at com- ag: 
mon law in counterfeiting the coin had judgment only of ( S. P. C. 
drawing and hanging; and it is a reaſonable conſtruction, 182. 
that the makers of the ſtatutes, which made other offences 3. Inft. 27. 
concerning the coin high treaſon, intended to give ſuch 5 96 
offences the like (g) incidents with high treaſons againſt (7) 3 
the coin at the common law, and not to make inferior (g) See 2. Jo. 
offences of this kind ſubje& to heavier puniſhment than 233. 
the greater; it ſcems to be (+) ſettled at this day, that the > 2 25. 
judgment for ſuch offences ſhall be the ſame as for coun- 00 e * 
terfeiting the coin, &c. at the common law, i. e. of draw- 2, Levinz 33. 
ing and hanging without quartering. 2. Jones 233. 
3. Keble 278. 
Ray mond 224. i. Ventris 234. 


Sect. 5. It hath been (i) long (I) agreed, that the judg- (/ But Brad. 


: 5 - IT 4 104. it is ſaid, 
ment againſt a man for petit treaſon is the ſame with that f they arg 


burnt, gui ſas 
lui dominorum” 


ſuorum inſi./iaverint. (#) 3. Inſt. 211. 2. Hale 382. 2. Hale 399. S. P. C. 


182. 19. H. 6. 47. Ab. F. Corone 7. B. Treaſon 8. 33. Aſſize 7. Ab. B. Treas 
ſon 15. F. Corone 210. (1) See 21. E. 3. 17. Ab. F. Corone 447. B. Corone 38. 
where an approver becoming nonſuit, had judgment to be hanged only, and not 
drawn, though tie ſtood indicted of petit treaſon. But the caſe is obſcure both in 
the Reports and * ; 


h 3 to 
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to the place of execution, and there hanged by the neck till 
he be dead. | | 


(a) Preface to Seft. 6. The judgment againſt a (a) woman, in all 
the 6th Re- caſes of treafon, whether high or petit treaſon, is, that 


port. ſhe ſhall be drawn to the place of execution, and there 
4. Inſt. 21 I; burnt. a 
8. P. C. 182. 


F. Corone 383. 23. Aſſize2. Ab. Bro. Treaſ. 26. 12. Aſſize 30. Ab. B. Corone 74. 
B. Treaſon 12. F. Corone 170. 1. Rich. 3, 4. Ab. F. Corone 46. EH 


+ But by 30. Geo. 3. c. 48. The judgment to be given 
* and awarded againſt any woman or women convicted 
% of the crime of high treaſon, or of the crime of petit 
*« treaſon, or of abetting, procuring, or counſelling any 
petit treaſon, ſhall be, that they ſhall be ſeverally drawn 
to the place of execution, and be there hanged by the 
* neck until ſhe or they be ſeverally dead—and liable to 
*« tuch further pains and penalties as are particularly ſpecified 
*« with reſpect to perſons convicted of wilful murder by 
„the ſtatute 25. Geo. 3. c. 259. But on judgment paſſed 
in purſuance of this act, they ſhall be liable to ſuch 
and the like forfeitures and corruption of blood as they 
„ ſeverally would have been, in caſe they had been ſeve- 
0 _ attainted of the like crimes before the paſſing of this 
«46 2 2 


* 


$28. 7. Skxcovpł, The judgment againſt a man or 
(4) 1. Rich. (5) woman for felony of death, hath always been the ſame 
3. 4. 10 ſince the reign of Henry the Firft,v1z. that he or ſhe be (d) 
Ab. F. Cor. hanged by the (e) neck till (V7) dead, which in THE ROLL 
- 3. Inſt. (8) is ſhortly entered thus, “/. per coll.“ 


60 3. P. C. 192. 2. Hale 399. 3. Inſt. 211. F. Corone 227. See the citations 
to the next letter. (e) The words per collum are omitted Coke's Entries 60. 352, 
353. 355. 360. Raſtal 42. 53. 35. (J) 3. Inſt. 53. 211. Sum. 268. 6. E. 4. 4. 
But this is omitted 6. H. 4. 6. S. P. C. 132. Raſtal's Entrics 42. 53.55. the prece- 
dents in Coke's Entries cited to letter c, come only under an &c. &) 8. P. G. 1825 
4. Comm. 396. 5 Modern 22. For the judgment and proceedings in murder, vide 
25. Geo, 2. Cc. 37. Poll, ch. 31. fect. 10. 


$:4. 9. For the judgment of pain fort et dure upon all 
offenders ſtanding mute, I ſhall refer to chap. 30. ſect. 16. 


(5) Co. Lit. Se. 
129. It is a- 
greed 30. E. 3. 


11. 


Trap x, Judgment in præmunire at the 
ſuit of the (%) king againſt the detendant, being in 


Ab. F. Judgm. 245. and in 8. H. 4. 65 7. Ab. F. Forfeit. 13. B. Forfeit. 12. 


PFræm. 6. 20. that fuch judgment Hail not de given at the ſuit of the party, on 
27. Edw. 3. ; but in the two laſt cirations it is Holden, that the fame judgment ſhall be 
given at the ſuit of the pigty, on 136. Rich, 2, | js £2, 


r 05.25. bat Gs 
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(a) priſon, is, that he ſhall be out of the king's protection, and (a) 3. Inſt. 
that his lands and tenements, goods and chattels ſhall be for- 3 1B 
feited to the King, and that his body thall remain in priſon at * ect. 4 
the king's. pleaſure ; but if the defendant be condemned up- 45. 

on bis () default in not appearing, whether at the ſuit of Co. Litt. 129, 
the king or (c) party, the ſame judgment thall be given as ES Via 8 f 
to the being out of the king's protection, and the forfeiture; * + "ea | 
but inſtead of the clauſe, that the body ſhall remain in pri- 12 


ſon, there ſhall be an award of a capratur. Raſtal 466, 


407. 
3. Inſt, 125. 218. Dalton c. go. (e) 8. H. 4. 6. Ab. F. Forfeit. 13. B. For- 
feiture 12. Præm. 6. 20. 30. E. 11. Ab. F. Judg. 145. 44. E. 3-7. Ab. Reſp. 
35. 39. E. 3. 37. Ab. F. Retu, de Vic. 61. Attorney 36. 8. H. 6. 3. Ab. B. 
Præm. 8. 20. 


8:9. 10. Four, The judgment againſt a man for 
miſpriſion of high treaſon (4) is, that he ſhall be impri- (2) r. Hale 


ſoned during his life, and forfeit all his goods, and the pro- 2 4066 
fits of his lands during his life. 3. Inſt. 36. 
218. 


B. Treaſon 19.26. 


Sect. 11. The judgment againſt a man for drawing a (e) B. 2. c. 21. 
ſword on a judge, or ſtriking any perſon in the (e) pre- ſect. 3 to 6. 
ſence of the king's higher courts, is, that he ſhall be im- C) Sum. 137. 


3 2 i ee Ms. 41. Aſſize 25. 
priſoned during life, and forfeit his goods, and the profits Ab. B. Fin 


of /) his lands during life, and that his (g) right hand 23. 
ſhall be cut off at a certain place. Forfeit. 41. 
Reſtitut. 32. 
Scire Facias 165, 2. R. Ab. 76. Judgment was given, that the lands ſhould be ſeiz- 
ed into the king's hands, and the king anſwered of the profits z after which the 
king granted over the lands as forfeited, and then pardoned the offence ; and the heir 
was reſtored upon a /crre faciast: by which it appears that the inheritance of the 
lands was not forfeited, (Vide fup c. 37. ſect. 54.) But in 1. Keble 751. the 
judgment is, that the lands ſhall be forfeited during life; and Daliſon 23. gnœre is 
made by what law the lands thall be forfeited any fzrther than during life; yer 
3. Inſt. 140. 218. and 39. Affize 1. Ab. B. Contempt 9. F. Aﬀize 333. Dyer 
133, F. Judgment 174. F. Corone 280, S. P. C. 38. Owen tzo. C. Elir. 40e. 
Daliſon 23. ſay in general, that the land ſhall be forfeited without adding for life; and 
22. Edw. 3.12. Ab. FP. Forfeit. 27. that the offender ſhall be diſinherited. (g) In 
this part of the judgment the books above cited generally agree. 


Sec. 12. For the judgments for (5) ſtriking in the (5) B. r.c.21, 
king's palace, for (i) reſcuing a priſoner from the ſupe- 27 2. 
rior courts, (4) for perjury, or (7) forgery on the ſta- £2 3 
tute, and for the villainous (m) judgment in conſpiracy (4) B. :. 
at the ſuit of the king, I ſhall refer to the citations in the c. 69. ſect. 


If. 13. 
margin. (Y Bk. . 


c. 70. ſc. 12. (mY Bk. 1. c. 72. ſect. 9. 


—_— 1 r 


— <<, — 
— 


42 


(a) Co, Ent. 
36. 
Kaital 47, 

8 
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Sect. 13. The entry of the judgment for a defendant 
upon an acquittal by verdict, or upon the plea of a pardon, 
is, des conſid eft quod præd' A. B. de (a) præmiſſis eat inde 


fine die, or eat ſine die omitting (b) de fremiſſis ; or de pro- 


W } Coke's MQditronibus prædictis eat inde (e) quietus ; or (4) thus, uod „it 


Entries 358, 
I 00s 


Raſt. 1.56. 57. 


(:) Co. Ent. 
360. 

Raſtal cr. 
i) Raſtal 49. 


57. 
(% Raſtal 43. 


20. (J) S. 


(>) z. Inſt. 
278 


Bk. 1. c. 33. 
leck. 36. 

(0) 4. State 
Trials 487; 
488. 
Hobart 62. 
() Raym. 81. 
. Sider. 142. 

3 


498. 


2. R. Ab. 78. 


1. 

1, Kcble 849. 
Noy 99. 103. 
(4 2. St. Tr. 
1272. 

Raym. 376. 


inde quietus, &c. et quod ipſe cut inde fine die; and upon the 
plea of a releaſe to an appeal, and in other caſes of the like 
nature, it is, Idea conſid oft quod (e) pred A. qucad ſetiam pred” 
B. in præ miſſis cat inde fine die. And () Staundforde lays, 
that upon the acquittal of one arraigned of treaſon or fe- 
lony, the judgment is no other, but that the Court dil- 
charges the detendant paying his ſees. 


P. . 182. 


SECONDLY, As to judgments by expreſs ſentence, which 
are diſcretionary and variable according to difterent circum- 
itances. 


Se. 14. I ſhall obſerve in general, that for crimes of 
an infamous nature, ſuch as petit (2) larceny, (Y) perjury, 
or (i) forgery at common law, groſs (4) cheats, conſpiracy 
not requiring a villainous judgment, keeping a bawdy-houſe, 
bribing (7) witneſſes to ſtifle their evidence, and pr” Beate: of 
the like nature againſt the firſt principles of natural juſ- 
tice and common honeſty, it ſeems to be in great meaſure 
left to the prudence of the Court to inflict ſuch corporal 
puniſhment, and alſo ſuch fine and lien to the good be- 
haviour for a (n) certain time (7), &c. as ſhall ſeem moſt 
proper and adequate to the offence, from the confidera- 
tion of the baſeneſs, enormity, and dangerous tendency of 
it; the malice, deliberation, and wilfulneſs, or the incon— 
ſideration, ſuddenneſs, and ſurprize with which it was 
committed ; the age, quality, and degree of the offender ; 
and all other circumſtauces which may any way aggravate 
or extenuate the guilt. | | 


(mM) 1. Sider« 214. () Sce C. Car. 55. a decree of the Star-chamber 


avainft a Judge tor bribery, that he ihould be incapable of any office of judicature. 
Vide 4. Cum. 371. 


(5). 4. Haw k. 


FU. 493» 


Seeg. 15. Ani at this day by force of 5. Anne, c. 6. 
and 4. Geo. 1. c. 11. and 6. Geo. 1. c. 23. &c. &c. ſet 


forth mors at large, Title Tranſportation (o), the judges, 


upon a conviction for lareeny; may in their diſcretion a- 
ward the offender to the houie of correction; and for that 
and other felonies within the benefit of clergy, inſtead of 
giving the uſual, ſemence, &c, may direct that the offender 
be tranſported. 


Sed. 
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Sed. 16. But it (a) ſeems, that the Court cannot be au- (40 vo 20. 
thoriſed by any letters patents, but only by act of parlia- (9) Res 
ment, to inflict a puniſhment unknown to our laws, as of Co. Lin, 135. 


(5) baniſhment, &c. 


Sect. 17. Norr, That the Court may aſſeſs a fine, but 
cannot award any corporal puniſhment againſt a defendant, 


unleſs he be actually preſent in the court (c). (c) Salk, 56. 


400. 

Skin. 684. 
Sect. 18. NoTE ALso, That where there are ſeveral defen- 

dants, a joint award of one fine againſt them all is (4) erro- ( 11. Co. 43. 

neous, for it ought to be ſeveral againit each defendant ; 1. Roll. 74. 

tor otherwiſe one who hath paid his proportionable part Ch. 9. lec. 16, 

might be continued in priſon till all the others have alſo paid * He- 120. 

theirs, which would be in effect to puniſh him for the of- 

fence of another. 


Sec. 19. It hath been adjudged, (e) that where a man (e) Dyer 232. 
13 to make fine and ranſom, the ranſom muſt be treble the 

fine at leaſt, But Sir Edward Cote ſtrongly argues (7), V Co. Lit. 
that fine and ranſom are in legal underſtanding the ſame 127. 

thing under different names, called @ fine, becauſe it makes 

an end of the buſineſs, and a ran/om, becauſe it redeems 

from impriſonment ; for if they were different things, it 

would follow, that where the books ſay that a man ſhall 

make a fine and ranſom, thev mult be taken to intend that 

he ought to pay two different ſums, of which there is no 
precedent. 


Seck. 20. A fine is under the power of the Court, during (e) 1. 7nd 
the Term in which it is ſet, and (g) may be mitigated as . 2 
ſhall be thought proper; but after the Term it admits of no Adj. Raym, 
alteration, 376. & Cro, 

Car. 2 51. 

Of judgments without an expreſs ſentence to the puniſh- 

ment proper to the crime, there are two kinds : 


1. Outlawry. 
2. Abjuration. 


Seck. 21. JUDGMENT of out/awry is (Y) given by the (i) (Fin 356. 

coroner at the fifth county-court upon the party's not ap- B. Cann aha 
; ; 3. Inſt. 212. 

(i) C. Jac. 331. 1. Burn 639. Tf the judgment appear not by the return of the exi- 
gent to have been given by the coroner, it is erroneons, except in Londen, where THE 
MAYOR by cuſtom is coroner, and the judgment is given by the recorder. Coke 
Litt. 288. - B. Utlagary 31. Dyer 317. 8. Coke 126. 21, I. . 33. Cro. 
Eliz. 643. 


pearing 
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(a) Reg. pearing to the cæ gent; which is a (a) writ commanding 

8 . . E the ſheriff to caute the defendant to be demanded from 

> > —Burfes ©9unty-court to county-court until he be outlawed, &c.; 

the caſes of aid ſuch judgment is (5) entered thus, © /deo, c. per judicium 

* Cameron, “ coronataris domini regis commatus predict” utlagatus elt.”? 
„ſter 10 ; 

and Lotd Grita Foſter 123. 


(c) Co. Litt. Seck. 22. It ſeems (c) agreed, that when a judgment of 
re 4 outlawry for trcaion or felony appears of record by the ſhe- 
Ab. B. Non. b. riff's return of the +xirent, and it hath been (4) holden, 
25. that if it appear not by ſuch return, but only by the coro- 
3- Inſt. 212. ner's return of a (e) certiorari to them directed to certify 
egen b. 1. whether the party were outlawed or not, the party is as 
(% Co. Lit. much (7) attainted, and ſhall forfeit and loſe as much as 
288. if ſentence had been given againſt him upon verdict or con- 
But the con- feſũon. | | 

trary feems 

to be holden, Dyer 223. and it is made 2 nere, 38. Edw. 3. 14. (e) Vide Raſtal 
332. 2. Hale 399. ( Finch 467. 3. Inſt. 52. 212. 3. St. Tr. 324. B. Coro. 166. 


) 3. Inſt. Sea. 23. If ſuch (g) outlawry appear to the Court to 
212. be erroneous, whereof any one as amicus Curie may inform 
5 them, the party ſhall have Counſel aſſigned (1) him to take 
2. Hale 403, Advantage of the error; but if he will neither bring a writ of 
(5) 3. State error, nor plead in convenient time, and the outlawry be 
Trials 323- Voidable only and not void, the proper execution ſhall be 
G Pinch 5 () awarded againſt him, but no ſentence pronounced, be— 
cauſe the outlawry is a judgment, and no man ſhall have 


. : 1 
F. Coro. 313. (i) two judgments for one offence. 


11. H. 7. 4. 

Ab. * 226. 27. Aſſize 51. Ab. B. Coro. 110. o Edw. 4. 28. Ab. B. Coro. 
55. 12. Co. 100. F. Esch. 14. Ch. 23. lect. 53. Ch. 36 ſect. 1. Yet fentence 
was given upon one outlawed of felony, 3. H. 7. 7. Ab. B. Cor. 134. (1) The 
Court cannot align Counſel upon au dutlawry for the diminiſhing the coin till the 
defendant has pleaded, and then he may have Counſel upon the collareral matter, whes 
ther he was out of the realm, &c, 1. Burr. 638. both as to law and fact, though not 
on the indictment itſelf, bucauſe trealon in diminiſhing tlie coin is excepted our of the 


7. Will. 3- Stra. 824. 


{&) Finch Sef. 24. For the nature of abjuration (which was alſo 
359. os an (&) attainder of itſelf), being wholly obfolete at this day, 
— Pets 1 thall refer to the citations (/) in the margin. 


F. Coro. 313. : | 
335. 3- init. 216,217, (7) Supra c. 9. ſec. 44. and 32. 6. 3. Inſt. 216, 217. 


(m' B. Corone Sec. 25, It ſeems to be generally (m) agreed, that a man 
166. and the can no other way be attainted of treaſon or felony at this day, 
oe A e, but only by judgment by expreſs ſentence, or by outlawry 
feet OT abjuration ; and therefore where an appelle: was ſlain 


() Judgm. : k : 
5 in the field upon a wager of battle, (2) judgment was given, 
Coke Litt. | 


39% 3. Inf. 2 12. 2, Init. 283. Plow, 261, 282. B. Eſch. 24. 


quod 
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quod ſuſpendatur per collum, in order to intitle the lord to his 
eſcheat. But I know of no other cafe wherein it is clear at 
this day, that a man may be attainted after his death: It is 
ſaid indeed in a note in Fitzherbert's Abridgement of a caſe (2) F. Petit 2 
in the time of Edward the Third, (a) that in eyre it hath been ©, Lit.; _ 
ſeen that a man hath been attainted by preſentment after Vide F. Coro. 
his death. Alfo it was holden by (“) Manxnan in the 298. 312. 
time of Henry the Fourth, that if he who levies war againſt the Hale 3420 
king be {lain in battle, his lands may be (cized by the king. . po: 
And it is ſaid in the (c) Fourth Report, that if one aiding 16. where a 
the king's enemies be. ſlain in open rebellion, and the chief felon killed 
juſtice of the king's bench, who is the fovereign coroner of [i = 5 
England, make a record of it upon the view of the body, and Al an 
return it into the king's bench, he ſhall forfeit his lands (2). the year, day 
And this ſeems agreeable to 34. Edw. 3. c. 12. whereby the and waſte, & 
king expreſsly reſerves his prerogative as to forfeiture of the metne | 
wars, but grants that he will in no other cafe ſeize lands for E 
treaſon whereof the party is not attainted in his life. Vet the time of 
the contrary opinion ſeems to be holden in the F:rf? and the felony. 
Third (d) Inſtitutes, and alſo by (e) Hale; and to this (f) (2) 7 H. 4. 
46. 


3 | Sale” ut de- 
Staundforde ſeems alſo to incline. -nied by Gul 


cign; and it is ſaid by Brown, in Plow. 263. that the ancient law was io. Sce alſo 
Plow. 262. and Dalt. c. 89. (c) 4. Coke 7. (&) 3. Inſt. 27, Coke Litt. 13. 
(e) Summary 17. 1. Hale 342, 343. (/) S. P. C. 183, 189. 


(2) This may be true as to gods but not as to lands, becauſe none can be attainted 
after his death but by act of parliament, 2. Hale 33. Allo ſee this point largely treat- 
cd of i. Hale 342 to 349. 
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CHAPTER THE FORTY-NINTH, 


Oo F 


FORFELE EET UE 


AND now I am to ſhew the conſequences of an attaindery 
or conviction of treaſon and felonv. 


I ſhall confider under the following particulars, 

J. What ſhall be forfeited by the offender, ; 
2. Where his wife loſes her 3 

3. How far his blood is corrupted, 

As to THE FIRST POINT, I ſhall endeavour to ſhew, 

7. What is forfeited by the common law. 

2. What by ſtatute, 

3- To what time the forfeiture ſhall relate. 


4. What ſhall be done with the goods of an offender before 
they are actually forfeited, 


As to the firſt particular, viz. What is forfeited by the 
offender, by the common law, 


1 ſnall endeavour to ſhew, 


1. Where his lands are forfeited by the common law ; 
and, | 


2. Where his goods, 


AND FIRsT, As to the forfeiture of lands. 
See. 1. It ſeems agreed, that, by the common law, all lands 28 1 190 


of inheritance whereot the offender was (a) ſciſed in his 1. Hale 240, 
own 241 &c. 


f 
| 
} 
| 
; 
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42 3. Inſt. 19. own right, and alſo all rights of (a) entry to lands in the 
; 3. Co. 2 25 * hands of a w rong doer, are forfeited to the (6) King by an 
{fa 18 attainder of high treaſon, and to the lord of whom they are 

Co. Litt, immediately holden, by an attainder of petit treaſon or 
2. 292. fe ony. And that the lands whereof a perſon attainted of 


4. Co. 58. high treaſon dies (c) ſeiſed, of an eſtate in fee, are actually 


1.Leonard 21. ed in the king without any 21 285 becauſe they cannot 


nts Ton deſcend, the blood being corrupted, and the freehold thall 


1. Hale 242. 
4. Comm. 375. not be in abeyance. 


(4) 3 Coke Sec. 2. But it ſeems (a4) agreed, that, by the common 
vt law, ſuch lands were not veſted i in the actual poſſciſion of 
Co. Litt. 2. the king during the life of the oftender without an office, 
. ©. Tat; 

B. eee 210. 1. Leonard 21, Infra ſ. 23, 


(-) S. P. C. Sec. 3. Allo it (e) ſeems clear, that the lord cannot 


19 enter into the lands holden of him upon an eſcheat for pe- 
wy Traverſe tit treaſon or felony, without a ſpecial grant, till it appear 
* by due proceſs that the king hath had his prerogative of the 


Allize 166. 
year, day, and waſte, 


750 3 Inſt. Senf. 4. l {7} faid, that the' inheritance of things 

19. 2 not lying in tenure, as of rents-charge, rents-ſeck, com- 

4- Comm. 378. mons, &c. ſhall be forfeited to the king by an attainder of 
high treaſon, and that the profits of dem hall be alſo forfeited 
to the king by an attainder of felony during the life of an 
oficnder, and that the inheritance ſhall be extinguilted by 
his death; for it cannot eſcheat becauſe there is no tenure, 
nor deſcend becauſe the blood is corrupted. | 


(8) 3-Coke Sec. 5. But it is (c) ſaid, that no right of action what- 


= ſoever to lands of an eſtate of inheritance are forfeited, 


7, Coke 13. 
1. Hale 242, either by the common law or by the ſtatute; and it frems 


243. agreed that no () right of entry into ſuch lands whereof 
Vide infra there is a tenant by feoſtment, or other title, nor (i) uſe 
mY A Fer. (except only lands con vcyed (+) fraudulently with an in— 
Cong. 28. tent to avoid a forfeiture), nor (/) condition, were liable to 
3. Coke 2, 3. be forteited before the ſtatute of 33. Hen. 8. and that (m) land 
3. Infitu*e19. in tail could not be forfeited after the ſtatute of 222 :nftcr 
(70 3- Inſl. / ſecend, but only for the lite of the tenant in tail, till the 


> Has 247, Aatute of 26. Hen. 8. c. 12. 
(4) 2. R. tor 
1. Hale 244. (n) 3. Inſt. 19. S. P. C. 187. Ploawden ee, 


34. (7) 3. Inſt. 19. 
855. Dy 5 28). Co. Litt. 130. 372. 391. 1. Bunb. 92. Vide the caſe of Joun 


G-rdoa i in the Houle of Lords, Foſter 95. 


(. Inſt. 1 Fed. 6. It (v) ſeems, that the profits of ſuch lands, where- 
F. Aijize 166. of 7 perſon attalnted ot fe! INY 1: glied of an eſtate or in- 
F oarf-ir, 22, N heritance 
4. Ale 4 e 


—_ 0. FRM, ve "RF 
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heritance in the right of his wife, or of an eſtate for life on- 
Iv in his own right, are forfeited to the king, and that no- 
thing thereof is forfeited to the lord. 


$2, 7. It ſeems (a) agreed, that by force of a ſpecial (a) 2. Jones 
af Wax - > ö ce 0 P 
euſtom a copy-hold of inheritance may be forfeited by an 1 a 
attainder or conviction of treaſon or felony : Allo it hath . F 2253. 
4 4 a 3 ; 1. Leonard 1, 
been (0) holden, that by cuſtom it may be forfeited for trea- () 1. Bulk, 
ſoa or felony, even without a conviction: Alto it (c) 13. 
ſeeras the ſtronger opinion, that it ſhall be forfeited by an 2- Brownl. 
attainder of treaton or telony of common right, without any 37 52 22% 
£2 5 Sce Godvolr 
ſpecial cuſtom, but (a) not by a conviction only (1). 67: 
RN 2. Ventris 38. 
(c) 2. Jones 189. 2. Ventris 38, 39. 5. Coke 117. 2. Keble 451. Co. Copy- 
hoider f. 53. (4) 1. Lev. 263. 2. Kerle 251. (1) But if the attainder happens 
before the renant is admitted, tic copvucyd is not foricited, but thall go to the heir at 
liz, 2. Wilſon 23. 


Se. 8. It ſeems (e) agreed, that by the common law, (e) 4 Coke 


upon an attainder of felony, the king had a right utterly 25 
to waſte the lands holden of any but himſelf, where the I 19% 
rſon attainted was ſriſad of an eſtate of inheritance, either staund. Prer. 
in his own or in his (FV) wite's right, () And it is faid by 48, 49, 50. 
ſome, that the king hath both this right, and allo a (/ F. Cor. 
right to hold ſuch lands for a year and a day: but it is 522,232. 
holden by others, that the right to bold over the lands for „% 
a year and 2 day was given to the king in lieu of the S. P. C. 199g 
waſte ; and this ſcems (4) implicd in MacNA CHART A, 191. 
chap. 22. which ſaying, “that the king {ball not hold Staungf. 
&« over the lands of thoſe convicted of fclony but for ee. 48, 
© one year and a day,” and making no mention of the 72 * the 
waſte, e plainly to intimate, that at the time of the books abore 
making of that ſtatute the king was thought to have no creed; yet it 
other right but only to the year and day. Yet the ſtatute . Phage, 
of Prerogativa Regis, 17. Edw. 2. having declared the ,, ” 
king's right to the year and day, and allo to the waſte ; it F.Trav. 289. 
ems to have been the more genera! 05 opinion ſince that Yretcription 
time, that he hath a right to both. Indeed if this ſtatute N ne ki 
had been againſt the expreſs purview of Macna CHART, DD 
it would have been cicarly repealed by thoſe many ſubſe- to the waſte 
quent ſtatutes which repeal all ſtatutes contrary to Magna as to the year: 
CHARTA ; but being not contrary to the expreſs words of ud day fince 
it, but only to what is argumentatively drawn from it, it 5 ST 
may be well argued that it is ſtill in force. 2: 6- 208, % 
210. 


F. Corone 290. 203. 319. 312. 327. 35% Regiſter 165. F. Traverſe 19 8. P. C. 


190, 191. Staundf. Prereg. 48, 49, 59% 49 nn. Coke 124. But 49. Af- 
fze 21. the contrary ſems to be holden. 2. Inft. 36, 37. F. Utlag. 2. Se alfa 
F. Corone 28 ;. 2692. 322. 344 And it ſecms agreed, that the king's prercgarive of 
the waſte is not gruntable over, except only as to ſuch intereſts which by virtue of it 
are actually veitcd in him. F. Cor. 312. 8. . C. 191. Stauudforde's Picrogas 
tire 50. 2. Inſt. 27. 4: Comm. 3792. 


As 
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As to the ſecond point, viz. Where the goods of the of- 
fender thall be forfeited for treaſon or felony, | 


I ſhall endeavour to ſhew, 


1. What goods are liable to ſuch forfeiture. 


2. In what caſes. 
As to the firſt of theſe particulars. 


; Se. 9. It ſeems (a) agreed, that all things whatſoever 

4. Staundf. which are comprehended under the notion of a perſonal eſ- 
Prerog. 45, . : : 
x. tate, whether they be in action or poſſeſſion, which the 
S. T. C. 187. party hath, or is 1ntitled to in his own right, and not as 
C. Car. 566. executor or adminiſtrator to another, are liable to ſuch for- 
12. Coke 121, feiture 
It js holden * f 
Sta undforde's Prerogative 45. and 8. P. C. 138. c. 28. that a felon ſhall forfeit 
the goods of others ſtolen by him; but the authorities cited to this point, vg. 44. Ed. 3. 
44. F. Corone 317, 318, 319. 323. 334. 376. 380. do not ſcem fully to come up to it, 
except where fuch goods are waived, or of ſuch a nature as not to be diftinguithabls 
from others of the bke kind, as corn out of a bag, &c. Vide 2. Leonard 5, 6. 1. An- 
derſon 19. Moor 100, Dyer 309, 310. that a term limited to cxecutors and not 
veſted in the party himſelf, is not forfeitable. Sed vide Foſter 223. | 


(4) C. Jac. Seer. 10. Alſo it (5) ſeems to be ſettled, that a bond 
$325 315. taken in another's name, or a leate made to another in truſt 
Pant, for a perſon who is afterwards convicted of treaſon or fe- 

and the books ; : G 
ony, are as much liable to be forfeited, as a bond made 


cited ro the : g 

follow ing to him in his own name, or a leaſe in poſſeſſion, 

ſetction. 

(c) z. Keble S:. 11. Alſo it (e) ſeems to be in a great meaſure 

854. 698. 644. ſettled, that the truſt of a term granted by a man for the 

763. 772+ uſe of himſelf, his wife and children, &c. is liable in like 

re rTP manner to be forfeited, if fraudulently made with an in- 
oid a ſubſequent forfeiture ; but that it ſhall be 


1. Modern 16. tent to av 1 
38. forfeited ſo far only as it is reſerved to the benefit of the 


Hardres 466. party himſelf, if made bona fide, whether before or after 


1. Ander. 294. marriage, for good conſideration without fraud, which is 


4 to be left to a jury on the whole circumſtances of the caſe, 
34. and ſhall never be preſumed by the Court where it is not 
1. R. Abr. cxpreſsly found. g | 

March 45. 88. 1. Siderfin 260. 403. 1. Kcblc 909. 


(Ga. Keb. 64. Seck. 12. It hath been (4) adjudged, that a power of re- 
644. 763. 772. yocation of the truſt of a ſettlement reſerved to the grantor 
mY 3 +79 is not liable to be forfeited, if it depend on ſomething per- 
13 ſonal to be done by the grantor himſelf, as the making the 


8. 
Vice inf. . 26. deed of revocation under his own hand and ſcal. bo 
; | | 8 Be ef. 


. 1 V 


2 
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ed before the exigent was awarded ; and it hath been i) 
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Seat. 13. PrnsoxAL Tuixds liable to forfeiture ſhall be 
ſorfeited in the following caſes: 


FitsT, Upon a conviction of treaſon or felony (a). (a) 5. Coke 
: Mc ; - | 106. 2 
Sup. c. 33. ſ. 129. and the books cited to the three foregoing ſections. 4. Com. 200. 


Sect. 14. SECONDLY, Upon a fugem fecit, found before 
a coroner, upon an inquiſition of death taken upon view 4) 8. P. C. 
of a dead body; as to which it is (5) agreed, that wherever — 184.291 
a perſon found guilty by ſuch inqueſt, either as a principal, 192. E 
or as an acceſſary (c) before the fat, is found allo to have Staundf. 
fled for the ſame, he forfeits his goods abſolutely, and the Pr . 700 
iſſues of his lands till he be acquitted or pardoned. Alto 3 
it is (d) agreed, that where one indicted of any capital fe- 5. Cee 110. 
lony, either as principal or acceſſary before or after, before (c. S if 
Juſtices of oyer, &c. is acquitted at his trial, but found to he be found 
have fled, he ſhall incur the like forfeiture of his goods, but 1 af 
l R : ; er, for the 
not of the iſſues of his lands, becauſe by the acquittal tlie indig ment is 
land is diſcharged, and conſequently the iſſues. And it ſo far void. 
hath been (e) holden, that the law is the ſame as to the S. P. C. 184. 
finding of a fugam fecit upon an acquittal of an indictment 17 2 
of petit larceny. But it is (/) certain, that the party may (/ < P. 6 
in all cafes, except that of the coroner's inqueſt, traverſe 184. 1911 
the finding of a fugam fecit. Allo it ſeems (g) agreed, that Summaryz2 71, 
whenever the indictment againſt a man is ſufficient, the Lewa 68, 
finding a fugam fecit will not hurt him; and that in all 5; 7 
caſes the particulars of the goods found to be forfeited may 35. 9 


be traverſed. (e) S. P. C. 
154. 

F. Corone 206. (/) Sum. 271. 36. H. 6. 26. Sup. c. 9. f. $1, 32. F. Coron 

22. (g) Summary 271. S. P. C. 184. 47. Edw. 3. 26. Ab. F. Traverſe 18. 

B. Corone 17. But the jury very ſeldom find te fight. Vide 4. Comm. 380. 


Sect. 15, TrtrDLy, Upon a default till the award of 
an exigent, as to which it is (%) agreed, that if one make ( F. Crone 
ſuch a default either upon an appeal or indictment of a 181. 


capital felony, he forfeits his goods, unleſs he was pardon- - 5 28. 
. C. 183, 


, 84. 
holden, that the law is the fame as to ſuch a default upon 3 


an indictment of petit larceny: However it is clear, that Prerog. 47. 
wherever goods are fo forfeited, they are not ſaved by an B. Corone 8. 
acquittal at the trial. But it ſeems (+) agreed, that they Finch 352, 
are ſaved by a reverſal of the award of the exigent, for an 8 8 
error either in fact or in law; as for the imprifon- 4 A 
ment of the defendant at the time when e exigent was 22. Athze 8 1. 
. Eltz. 4.7 
5. Coke 110, 111. (7) Summ. 271. () 5. Coke 110, 111. 43. A = _ 
1. R. Abr. 743. S. P. C. 184. Co. Litt. 259, Staundforde's Prerogative 47s 
Cro. Jac. 464. 
Vol. IV. Ii awarded, 
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awarded, or for a defe& in the indictment, appeal, or pro- 
ceſs. 


(a) 5. Cok Seft. 16. FouRTHLY, Upon a (a) preſentment by the 
2 Coe oaths of twelve men, that a perſon arreſted for treaſon or fe- 
F. Coro. 289, lony fled from, or reſiſted thoſe who had him in cuſtody, 


290, 291. 312. and was killed by them in the purſuit or ſcuflle, 

S. P. C. 184. * : 

189. 191,192. 3. Inſt. 56. 227. Piowden 260, But Staundforde makes a guære whe- 
ther the law in this point be not altered by 34. Edw. 3.12. taken notice of above, c. 48. 
1. 25. Staundforde's Prerogative 46. 


(%s. P. C. Seft. 17. FIFTHLY, By being (5) waived or left by 
186. a felon in his flight, from thoſe who either actually do pur- 
5. Coke 109. ſue him, or are apprehended by him ſo to do, whereby he 
5 621. forfeits the goods to waived, whether they be his own (e 
(e) S. P. c. proper goods, or the goods of others ſtolen by him, which 
186. and {ſhall not be reſtored to the right owners but upon a proper 
29. F. 3.29. proſecution, as hath been more fully ſhewn, chap. 23. 
Ab. E. Av0. from ſect. 49 to 58. 


253. ſeems : 2 
expreſs to this purpoſe. But 3. IuH. 2:7. and g. Coke 109. it is ſaid, that the felon's 
proper goods are not forfeited as waits, but as the goods of a Fugitive, 


As to the ſecond particular, 218. What is forfeited by ſta- 
tute, 


* 


ect. 18. By 26. Hen. 8. c. 13. Every offender and 
offenders being hereafter lawfully convicted of any man- 
*« ner of high treatons by preſentment, econfeſhon, ver- 
« dict, or proceſs of outlawry, according to the due courſe 
« and cuſtom of the common laws of this realm, ſhall 
& loſe and forteit to the king, his heirs and ſucceſſors, all 
« ſuch lands, tenements, and hereditaments, which any 
uch offender or offenders ſhall have of any eftate of in- 
„ heritance, in ufe or poilcſhon, by any right, title or 
„ means, within the realm of England, or elſcwhere with- 
in any of the king's dominions, at the time of any ſuch 
ec trcalon committed, or any time after. Saving to every 
„ perſon and perſons, their heirs and ſucceſſors, other than 
© the offenders in any treaſons, their heirs and ſucceflors, 
« and ſuch perſon and perſons as claim to any their uſes, 
© all ſuch rights, titles, intereſts, poſſeſſions, leaſes, rents, 
offices, and other profits, which they ſha!l have at the day 
& of committing ſuch treaſons, or at any time before, in 
ce as large and ample manner as if this act had never been 
ce had nor made,” —— And the ſame is enacted in near the 
fame words by 5. & 6. Edw. ©. c. 11. 


Sec. 
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Sect. 19. By 33. Hen. 8. c. 20: ſeR. 2. * If any perſon Attainders for 


high treaſon 


ee ſhall be attainted of high treaſon by the common laws b 
or ſtatutes of this realm, every ſuch attainder by the mon law ſhall 
«© common law ſhall be of as good ſtrength, value, force be as effectual 
and effect, as if it had been done by authority of parlia- as attainders 

« ment z and that the king, his heirs and ſucceſſors, ſhall 55 3 


% have s much benefit and advantage by ſuch attainder, 
% as well of uſes, rights, entries, conditions, as poſſeſſions, 
« reverſions, remainders, and all other things, as if it had 
« been done and declared by authority of parliament, and 
« ſhall be deemed and adjudged in actual and real poſ- 
„ ſeſſion of the lands, tenements, hereditaments, uſes, 
&© goods, chattels, and all other things of the offenders ſo 
{© attainted, which his highneſs onght lawfully to have, 
« and which they being ſo attainted ought or might law- 
« fully loſe or forfeit, if the attainder had been done b 

« authority of parliament, without any office or inqui- 
© ſition to be found of the ſame ; any law, ſtatute, or uſe 
of the realm to the contrary thereof in any wiſe notwith- 


« ſtanding.” 


Seck. 20. By 33. Hen. 8. c. 20. ſ. 3. there is a © Saving 
*< to all and every perſon and perſons, and bodies politic, 
c and their heirs and aſſigns, and ſuceceſſors, every of 
them (other than ſuch perſon and perſons which here- 
& after ſhall be attainted of high treafon, and their heirs 
and aſſigns, and every of them, and all and every other 
ce perſon and perſons, claiming by them or any of them, or 
to their uſes, or to the uſes of any of them, after the ſaid 
© treaſons committed), all ſuch right, title, uſe, poſſeſſion, 
entry, reverſions, remainders, intereſts, conditions, fees, 


„ oſſices, rents, annuities, commons, leafes, and all other 


« commodities, profits and hereditaments whatſoever they 
& or any of them ſhould, might or ought to have had, if 
& this act had never been had ot made.” | 


In the conſtruction of theſe ſtatutes the following points 
ſeem moſt conſiderable. | 


ged. 21, Frasr, It is (a) ſettled, that they are not re- (a) S. P. C. 
* pealed by 1. Mary, ſeſſ. 1. c. 1. which enacts, « That no 187. 
. ++ pains of death, penalty or forfeiture in any wiſe enſue 


e or be to any offender or offenders, for the doing or com- 


y the com- 


3. Inſt. 19. 
yer 28. 
1. Hale 242. 


e mitting any treaſon, petit treaſon or miſpriſion of trea- 356. 


« ſon, other than ſuch as be in the ſtatute 25. Edw. 3. or- 
« dained and provided ;” for the words, © other than ſuch 
« as be within the ſtatute of 25. Edw. 3. &c.” ſhall not 
be taken to refer to the pains, penaltres and forfeitures 
which are mentioned in the F of the ſentence, but 

| 12 IG 


434 


14) S. P. C. 
187. 

Co. Eitt. 372. 
391. and the 
books cited to 
the following 
ſections. 

(59 D, er 322. 


(c) 3. Cn. 23. 


1. Leon. 270. 
Moor 128. 
by obart 340. 
C. Eliz. 339. 
cited and a- 


reed, C. Car. 


428. 
7. Co. 13. 
Moor 323. 


Lit. Rep. 100. 


1. Hale 242. 
(4) 3. Co. 2. 


Hob. 340, 341. 


7. Coke 13. 
4. Coke 58. 


(e) 3. Co. 2, 3. 


1. Hale 242. 


F 


4. Coke 58. 
1. Leon. 21. 
9. Coke 95 


Supra ſ. 1, 2. 


(2) C. Car. 


4427s» 
Vide Plow * 
852. 


1. Hale 243+ 


Or FORFEITURE: Bk. 2, 


to treaſons, petit treaſons and miſpriſion of treaſon, which 
are laſt mentioned, 


8-2, 22, SECONDLY, It is (a) agreed, that eftates in 
tail are forfeited by force of thoſe words in 26. len. 8. ** of 
& any eſtate of inheritance,” which muſt be void, if they 
do not include eſtates in tail; for cſtates in fee ſimple were 
forfeited before. Alſo it harh been (6) adjudged, tliat where 
lands are given to a man and his wife, and the heirs of their 
two bodies, the intail is forteited by his attainder, and the 
heir is as much <d:{abled as if the gift had been made to the 
heirs of his body in general. | 


SF. 23. THIRDLY, It was (e) ſettled in the Murguis of 
IWrchc/icr's Caſe, that the right to a writ of error to re— 
verſe an erroneous common recovery 1s not forteited by 
theſe ſtatutes. Alſo it is (4) agreed, that a mere right of 
action to lands in the hands of a {tranger, as of a diſcontinuee. 
or of the heir of a diſſeiſor, is not forfeited : (e) But, that 
a right of entry into lands to which a perſon attainted of 
high treaſon is intitled, is as much forfeited as lands in pot— 
ſeon. But vet the king thall (/) not be adjudged in poſſeſ- 
fion of ſuch lands without an office, and /cire facias, or 
ſeizure on ſuch office; for the words, „that the king 
© ſhall be deemed in poſſeſſion without office,” ſhall have 
this conſtruction, that he ſhall be in poſſefſion without 
ofice in the tame manner as he thould have been upon an 
office found at common law: But at the common law, if 
a diſſeiſce had been attainted of high treaſon, and the /e//en 
found by office, the king thould not have been in poſſeſſion 
without a /cire facias, or à ſeizure at leaſt. 


S-22, 24. FoCrRTHLY, After two contradictory jJudg- 
ments upon the fame point, it was at laſt (g) ſcttled by 
a majority of the judges in $:3ze and Newman's Caſe, that 
v here a tenant in tail of the gift of the crown makes a feoft- 
ment in tee, the reverſion being fill in the crown, and, after- 
wards is attainted of high treaſon, the right of the intail 
is forfeited to the crown; becauſe the reverſion continuing 
always in the crown, the 1ntail could not be dilcontinued, 
but the heir might have entered after the death of the 
feoſſor, without bringing any action; and though the in- 
tail by ſuch a feoffment be put in abeyance as to any 
benefit which the feoffor himſelf may claim from it; yet 
ſince it is not turned to a right of action, and would have 
continued ſtill in him for the benefit of the heir, if he 
had not been attainted (as appears from the form of a writ 
of formedn, which ſuppoics that the right deſcended to the 
heir from the feoffor, and conſequently that it was in him at 
his death), it ſhall likewite continue in him for the benefit 
of the King. 


Seck. 
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Sect. 25, FirTHLY, It was ſolemnly adjudged in the 
exchequer chamber in (a) Shefee!d”s Caſe, and a judgment to (4) Hobart 
the contrary in the exchequer reverſed, that where one at- Pair a 
tainted of high treaſon is ſeiſed of a defeaſible eſtate in tail, ac en oY 
and bath at the ſame time a right to an ancient intail which ,, Roll. 395, 
is diſcontinued, he forfeits both the intail in poſſeſſion, and &c. 
the right to the old intail; for the firit is within the expreſs 
words of 26. Hen. 8. and the latter within thoſe of 33. Hen. 8. 
And it by no means follows, that becauſe naked rights of 
action to lands in the hands of the heir of a diſſeiſor, or of 
a diſcontinuee, or not within the meaning of the ſtatute, as | 
it is (6) ſertled that they are not; therefore alſo a right to (4) Sup. .. 23. 
lands in the hands of the perſon attainted himſelf is not 
within the meaning of it; for the forſciture of ſuch naked 
rights might not only be of dangerous conſequence in un- 
ſettling poſſeſſions. but might alto be highly prejudicial to 
ſtrangers, whom the ſtatute by an expreſs ſaving plainly in- 
tends to favour ; but the forfeiture of the offender's right 
to his own lands can be of no prejudice to any but himtelf 
and his heirs, to whom the ſtatute is ſo far from intending 
any favour, that it expreſsly excludes them from all the 


benefit of the ſaving clauſe, 


Se. 26. SIXTHLY, It ſeems (e) agreed, that a power of ( 5. coke 
revoking the uſes of a ſettlement may be forfeited by force 12, 13. 
of 33. Hen. 8. if the execution of it require nothing but 1. Hale 245. 
what may be as well performed by any other perſon as by Popham 18. 
3 8 1. Anderſon 
the party himſelf by whom it was reſerved; as the tender ok 
of a 110g, &c. Moor 303. 
4. Leonard 135. Palmer 433, &c. 1. Roll. 142, 


Alfo it was adjudged in (4) Eugleſield's Caſe, that the (4) 7. Coke 
mention of ſuch conſiderations and inducements for the re- 12, and the 
4 h Bore - other books 
ſerying of ſuch a power of revocation in the preamble of it, above cited. 
as are inſeparable from the perſon, do not alter the caſe, if Cited and 
nothing of this kind be inſerted in the provifo itſelf by agreed 


which it is reſerved. 2. Keble 566, 
1 ; 763.779. 
1, Levinz 279. Lane 44. 1. Roll. 142, 


But it is agreed, that if the proviſo by which ſuch a power 
is reſerved require ſomething inſcparably annexed to the 
perſon, it keeps it out of the ſtatute; and therefore in the 
Dude of Nerfolk's Caſe, where there was this provilo, (4) 5. Coke 13. 
ce that if the Duke ſhould be minded to alter and revoke the 1. Hale 245. 
« uſes, and ſignify his mind in writing under his hand and Cited and 
c ſeal, that then, &c.“ it was clearly adjudged, that the power pr 

x . | . : 1. Levinz 279, 

of revocation was not forfeitable, becauſe it depended on Keble 366. 
the duke's ſignifying. his mind in writing under his, proper 365. 773. 


hand and ſcal, which noae but himſelf coud do. 3. Inſt. 29. 


113 Alſo 
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(a) Sup. ſ. 12. Alſo it was adjudged in (a) Main's Ciſe, that the law is 
1. Halc 246. the fame where ſuch proviſo doth not exprefsly require the 
(%) Palmer party's ſignifying a change of mind, but only that the deed 
429. of revocation be under his proper hand and ſeal. (Y) But if 
3 ſuch proviſo require only the tender of a ring by the fcoffor, 
1. Jones 135. %%% adtunc declarante that the tender is to the intent to avoid 
1. Ventris 129. the feofiment, it ſeems unſettled, whether it come within 
1. Modern 40. the fame conſtruction. | 


(c) Plowden Fog. 27. SEVENTHLY, It (c) ſeems, that an annuity 
351, 39% granted to a man pro confilio impendencds, is not forfeitable by 
(4) Plowden theſe ſtatutes: allo it ſeems (4) doubtful whether an office 
379, &C, anted to a man for life, and requiring {kill and confidence, 
(e) Plowden be forfeitable ; but if it be (e) granted in fee, it ſeems clear 
372˙ tat it may be forfeited even by the common law; . becaute 
the grantor in giving ſuch an eſtate, which ſhall deſcend to 
all the heirs of the grantee, however unqualified, ſcems plain- 
ly not to have been induced to make his grant from any 
conſideration of the peculiar merit of the perſons who are 
to execute the office. | a” 3 


(f)2.Levinz Setz. 28. It hath been J) adjudged, but not without 


109. . . x” 

. Keble 459. Ercat difficulty, that an act of parliament that certain per- 

757. 712. ſons ſhall forfeit all their lands, poſſeſſions, rights, intereſts, 

2. Modern and hereditaments, and other things of what nature ſoever, 
n extends to eſtates in tail, by force of the words © all intereſts 


- Jones — 7 8 
. —— 644 « of what nature ſoever.“ Yet it is (g) agreed, that the 


(4) Co. Lit, ſtatutes of præmunire, which give a general forfeiture of all 
230. and the the lands and tenements of the offender, extend not to land 
backs above jn tail. | : 

cited, £ 

(B) Summ. 8. Seck. 29. It is (5) holden, that a ſaving againſt the 


1. Hale 504. Corruption of blood in a ſtatute concerning felony, doth by 


3. Inſt 47.50. neceſſary conſequence ſave the land to the heir; becauſe the 


vainild 85, eſcheat to the lord for felony is only pro defettu tenentis, OC» 
caſioned by the corruption of blood. Alſo it is holden, 
that a ſaving of the land to the heir prevents the corruption 

(% Salk. £5, of blood, and alſo the loſs of dower. But it hath been (1) 
adjudged, that a faving againſt the corruption of blood in a 
ſtatute concerning treaſon, doth not ſave the land to the 
heir, becauſe in treaſon the land goes to tlie king by way of 
immediate forfeiture, and not by eſcheat. 


As to the third particular, viz. To what time the for- 
feiture {hall relate, | | 

(F. Ferf. 3. Sees. 20. It ſeems (+) agreed, that the forfeiture upon an 

attainder either of treafon or felony, thall have relation to 


d. P. C. 192, F. Counterp. de Voucher 30. Co. Litt. 2. 3. Coke 170. 38, Edw. 3. 
3% Plomden 49%, 1. Hale 360, 361. 


the 
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he time of the offence, for the avoiding of all ſubſequent (a) F. Forf 
alienations of te lands; but to the time of the {a} con- 3 "= 
viction, or /vgam fecit found, &c. only, as to cha#te/s; un- Staundford's 
leſs the party were (5) Killed in flying from or refitting thoſe Prerog. 48, 
who had arreſted him; in which cafe it is ſaid, that the for- 8. P. C. 192. 
B. Relation 


feiture ſhall relate to the time of the offence. . 
Expoſition 26. Forfeiture 119. F. Corone 296. 1. Hale 362. (e) Vide ſup. C. 16. 
6. P. C. 192. F. Corone 290. 1. Hale 362. 

Se. 31. But it ſeems (c) unſettled, Whether in præ- Ie C. Car. 


munire it ſhall relate to the time of the ofſence, or only to 777; 
i. Jones 217. 


that or the judgment. 


Se. 32. It ſeems the better (4) opinion, that no attain- (4) 8. Coke 
170. 


der whatſoever ſhall have any relation as to the meſne profits 
8 . - : Plowden 488. 
of the lands of the perſon attainted, but only from the time 3% EJ. e 


of the attainder. But this is 
made a guere S. P. C. 191. and the contrary ſeems holden F. Corone 290. 344- 


Sce allo F. Forfeiture 16. F. Corone 374. Finch 326, 327. 


As to the fourth particular, vg. What ſhall be done with 
the goods of an offender both before and after they are 
actually forfeited. 
It ſeems to have been always (e) agreed, that (e) Bracton b. 


Ser, 33- 0 N 5 
one indicted or appealed of treaſon or felony may bona fide 3. © 8. l. s. 
; g and c. 18. f. 1, 


tell any of his chattels real or e e for the ſuſtenance *' 


of himſelf and family until they be actually forfeited. Fleta h. 1. 
26. ſ. 1, 2. 8. Coke 371. 7. H. 4. in the iaſt cale. S. P. C. 193. 1. St. Tr. 994, 995. 
4. St. Tr. 65, 66. 454. 1. Hale 362. 367. But if they are conveyed over for the pure 
poſe of avoiding the fortciture, it is fraudulent and void, Skinner 357, 358, 


Sef. 34. Alſo it ſeems ( F) agreed, that the goods of ſuch /f/ See the $ 
rations to the 


perſon can in no cafe be lawtully removed out of his houte g 
toregoing and 


until they be forfeited. following ſec- 
| tion, 


Set. 35. Yet according to the general tenor of the old e 

a 0 . (3 Fleta bh. 1. 
(4) books, the goods of one (% arreſted for treaſon or fe- c. 26. ſ. 2 
Bräcton b. 3. c. 18.1.2, Britton f. 4. 58. P. C. 52. 192. Staundf. Prerog. 47, 48. 1. Hale 
263. 264. It is faid 26. Affize 32. Ab. B. Corone 1902, that juſtices of gyer, & c. ſhall 
pur tne chattels of felons in eſtrceat preſently, &c. and deliver them to the towns, &. 
to anſwer to the king in eyre. But this ſcenis intended of the chattels of one convict 
of felony, And in 44. Aﬀize 13. and 43. E. 3. 21. Ab. B. Corone 9. Forfciture 7. 
Refeiter 3. Office and Officer 3. F. Treſpais 7. Bar, 196. the 2d. it is ſaid, that no 
miniſter of the king aught to take the chattels of an appellee of felony away with him, 
but to ſeize them, and cauſe the party to find ſurety that they ſball not be eleined, &c, 
And if the party cannot find ſurety. he ought to deliver them to the neighbours, &c. 
And in the laſt cafe of 7, H. 4. Ab. F. Cor. 83. and B. Forfcit 10. it is ſaid, that where 
one is indicted of felony, until he be attainted, his goods ſhall nut be removed out of his 
houſe, but ſhall be kept by his netghbours until, &c. and in the mean time the felon 
cught to live upon lis goods. Vide 41. Atlize 13. Ab. F. Proceſs 183. B. Forfeit. 40. 
17. II. 3. 13. in which books it is ſuid, that goods ſhall not be ſeized till they be forfeited. 
{b) The old writ recited Bracton b. 3. c. 18. ſect. 2. and Fleta b. 1. ch. 26. left. 2. is 
expreſs to this purpoſe: yet in 3. Inſt. 228. it is ſaid, that the goods of any delinquent 
caunot be inventoricd and the town charged therewith before the owner is indicted of 
record; and a note in Sum. 259. ſeems to be to the lame cect, and 1, Hale 367, 
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(a) 1. St. Tr. Jony, may by the purview of an ancient ſtatute, which (a) 
99+ 995+ Afeems to continue ſtill in force, be immediately inventoried 
* ” and appraiſed ; aſter which, and on ſurety found that they 
8. P. C. 139. {hall be forthcoming, they ſhall be kept by the bailiffs of 
the party arreſted, and, for want of ſuch ſurety, by his 
neighbours, till he be convicted, or found to have fled, &c. 

whereby they arc actually forfeited, — | 


Seer. 3b. Allo it was enacted by the ſtatute de Officio Coro- 
natoris (let forth more at large ch. 9. ſect. 19, 20.), that 
where one is found guilty of murder by a coroner's inqueſt 
upon view of a dead body, the coroner ſhall inquire what 
goods he hath, and cauſe them to be valued, and delivered 
to the townſhip, & c. But ſo much of this ſtatute as enables 

(4) S. F. C. 5. the coroner to ſeize the goods, (65) ſeems to be repealed hy 
Ss 1, Rich. 3. (ſet forth more at large ſect. 38.), unleſs the party 
indifted be found alſo to have fled. | 


Seck. 37. Alſo by 25. Edw. 3. c. 14. ſet forth more at 
large ch. 27. fect. 115. it is enacted, © That in the ſecond 
© 74pia5 given by that ſtatute on the return of a non inventus, 
it ſhall be compriſed, that the ſheriff ſhall cauſe the 
„% pafty's chattels to be ſeized, and ſaſely kept till the day 

(S. p. c. © of tne writ or pregept returned, &c.“ and this is ſtill in 
193. (c) force, notwithitanding the ſtatute of 1. Rich. 3. c. 3. 
i. Hale 366. for this prohibhits only the ſeizing of the goods of thoſe 
Staundf, rho are arreited, 5 
Prerog. 48. | ; 


/ 


de. 38. And fo far as it relates to this purpoſe, is 

enacted by the faid ſtatute 1. Rich. 3. c. 3. as followeth : 
Vide 1. Hale * And that no ſheriff, under-ſheriff, nor eſcheator, bailiff 
356,357. tora e of franchiſe, or any other perſon, take or ſeize the goods 
variety vi ob- © of any perfon arreſted or impriſoned for ſuſpicion of 
ſervations CL Lis £ od and Kon 
wpen this act. telony, betore that the fame perfon ſo arreſted and im 
. c pritoned be convicted or attainted of ſuch felony ac- 

© cording to the law, or elſe the ſame goods otherwiſe law- 
fully torfeited. upon pain to forfeit the double value of 
© the goods ſo taken, to him that is ſo hurt in that behalf, 

(5) For prece>_ oc by (4) action of debt, &c.” „ : 


dents of fuch 
attions, ſeg 1. Lutwyche 132. C. Eliz. 749. 
k 


{c) Vice ſup. Sees. 39. This ſtatute is faid to be in (e) affirmance of 
357 8 8 the common law, and hath been (J) adjudged to extend ag 
FX Bar ate. weil to the {e1zurc of money as of any other chattel. 


| Setz. 40. It forms plain from this ſtatute, that goods 
() C2. Litt. may be leized as (g) ſoon as they are forteited ; and it 
591. | 0 leems, 


'9 
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ſeems, the whole townſhip is anſwerable (a) for them to (a) F. Corone 
the king (3), and may ſeize them (5) wherever they can be 329: 347: 306. 


13 4.4 
found. Ab. F. Forf. 


32. 22. Aſſize 81. Ab. F. Corone 181. B. Charge 45. Forfeiture 32. S. P. C. 
193, 194. Staundford's Prerogative 47. 47. E. 3. 26. (3) 23. Aſſize 81. Ab. F. 
Corone 181. B. Charge 45. Forfeiture 32. Staundford's Prerogative 47. 


(3) Whether the king takes the forfeited goods, ſubjeR to the debts of the party; 
vide Douglas 542. | 


Sect. 41. And at the common law it was no (c) plea for (c) F. Corone 
ſuch townſhip, that the goods were delivered to the cuſtody 3%; = 
of F. S. who imbezzled them, &c, But it is enaQted by ©* * 1 
31. Edw. 3. c. 3. That if any man or town be charged in 
*© the exchequer by eſtreats of the juſtices of the chattels of 
« fugitives and felons, and will alledge in diſcharge of him 
another which is chargeable, he ſhall be heard, and right 
done to the other.“ 
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CHAPTER THE FORTY-NINTIH 


CONTINUED. 


OF 


LOSS oF DOWER, 


A S to THE SECOND POINT, viz. Where the wite loſes 
her dower. 


Set. 42. It is agreed, that before the ſtatute of 1. Edw. 6. 
ch. 12. the wife not only loſt her dower at common (a) (a) S. P. c. 
law, but alſo her dower (5) ad eſtium eccleſig, or ex aſſenſu 194. 
patris, or by ſpecial (c) cuſtom (except that of (4) gavel- Co- Litt. 31. 
ind), by an attainder of any treaſon or (e) capital felony, dae 2925 
waether (/) committed before or after the marriage, and 3. Tak. . 
v.hether the lands were in the hands of a (g) feoffec, or ſor- 211. 
{cited to the king, or eſcheated to the lord of the fee, and 1. Hale 3 59. 
though the (%) attainder were pardoned, &c. (9) i 
S. P. C. 195. Bracton 317. (c) Co. Litt. 41. Brafton 311. Winch 27. 
(4) Bracton 311. (e) Co. Litt. 41. r. Hale 359. (J) Eo. Lit. 31. (g) 3. Inſt. 
216. Sav. 54, 35. Co. Litt. 41. Benlowe 53, 56, 57. Dyer 140. Moor 639. 
Con. by Vavaſor. Litt. ſ. 55. (5) 1. L.conard 3. 


$24. 4%. But it (i) ſeems, that the wife never forfeited (7) Co. Litt, 
lands given jointly to her huſband and her, whether by way 37, £ 
of frank-marriage or otherwiſe, but only for the year and Ng - 216, 
; a Bracton 129, 
day and waſte (4). — 
| (4) BraQt. 129. Supra ſect. 8. Con. Bradt, 130. 


Sec. 44. Alſo it hath been (1) adjudged, that if a huſ- (03. Inſt. 216. 
band having levicd a fine with proclamations, is afterwards aloor 639% 
erroncouſly attainted of high treaſon, and the five years paſs ? 
alter his death, and then the outlawry is reverſed, the wife 
may purſue her title of dower within five years after ſuch 
reverſal; becauſe being barred of her dower by the attainder 
while it ſtood in force, which attainder ſhe could no way 
reverſe, the had no remedy to 3 her title of dower 
within the tive years, and therefore ſhall not be barred by 


her non- claim. 


Se. 45. By 1. Edw. 6. c. 12. ſ. 17. Albeit any perſon see Harg. Co. 
& thail be attainted of any treaſon or felony whatſoever, Lit. 41. notis. 
'K vp 
yet 
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& yet that notwithſtanding every woman that ſhall fortune 
« to be wife of the perſon ſo attainted, ſhall be endowable 
and enabled to demand, have, and enjoy her dower in like 
„ manner and form as though her hufband had not been 
„% attainted, &c.“ 


Sect. 46. But this is repealed as to treaſon by 5. and 6. 

Edw. 6. c. 11. par. 9. by which it is enacted, “IT hat the wife 

„% whoſe huſband thall be attainted of any treaſon whatfſo- 

© ever, ſhall in no wiſe be received to aſk, challenge, de- 

& mand, or have dowry of any the lands, tenements, or 

& hereditaments of the perſon ſo attainted during the faid 

(4)8.P.C.195. © attainder in force.” And this hath been conſtrued (a) 

Dyer 14% to extend as well to an attainder of petit treaſon, as of high 
Co. Litt. 37. onto. a ; 


392. 
1. Hale 359. 


nei. — ets as as 
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CHAPTER THE FORTY-NINTH 


CONTINUED. 


O F 


CORRUPTION or BLOOD. 


+ 


S to THE THIRD POINT, viz. How far the blood is 2. Comm. 2 57. 
corrupted by an attainder of treaſon or felony, the fol- 4 Comm. 381. 
lowing particulars ſeem moſt remarkable. 


Sect. 47. FIRST, It is (3) agreed, that by (b) ſuch an (a) 3. Inſt. 
attainder the blood is ſo far ſtained or corrupted, that the 211. 


party loſes all the nobility or gentility he might have had SE; C. 195. 
before, and becomes ignoble. ee = 


piracy [128] (B. 1. c. 37. ſ. 6. 8. Co. Litt. 391.) or petit Jarceny corrupts not the 
blood. B. 1. c. 33. ſ. 36. 3. Inſt. 112. Co. Litt. 41. Noy 170. 


Secl. 48. SECONDLY, It is alſo (c) agreed, that he can (%) Co. Litt. 8, 


neither inherit as heir to an anceſtor, nor have an heir. 55 _= 
» 4 « . 195 


B. Nonabil. 21. Ccrone 60. 


Sec. 40. THIRDLY, It is alſo further (4) agreed, that (4) C. Car. 
wherever it is neceſſary for any one who would make a title 1487 Þ 
to another to derive the deſcent through him, the attainder 1. Ma. - 
is a bar to ſuch title, (e) unleſs the land were intailed. And 7. 
therefore if there be grandfather, father and fon, and the Noy 159. 
father be attainted, it is clear, that the fon (/) cannot claim 255. K. 
as heir to the grandfather of the lands in fee- ſimple, becauſe 1255 2 
he muſt of neceſſity derive the deſcent through the father, 21. 
which by reaſon of the attainder he cannot do. And for (e) 3. Coke 
the ſame reaſon, if there be two brothers, and one of them 10. 
having iſſue a ſon, be attainted, and either the fon or uncle Lit. ſec. 745, 
purchaſe land and die without iſſue, the other (g) cannot be 1. ale 1 
his heir, becauſe the blood of the father, through whom 8. Coke 166. 


the deſcent muſt be conveyed, is corrupted. (f/! 1. Ventcis 
416. 418. 


Daliſon 14. 1. Hale 356. Co. Litt. 392. (g) C. Car. 543. Dyer 274. 1. Ventris 
413. 416. 425. 1. Hale 357. 

But it ſeems a (+5) general rule, that the attainder of a (5) C. Car. 
perſon who needs not be mentioned in the conveyance of che INE 
the deſcent, does no hurt, let the anceitor be never ſo re- 413. 47 
I. itt. Rep. 28. Noy 159, 165, &c. 1. Levinz 69, 1. Sid. 200, 201. Vide Bracton 


D. . . . 
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mote; and &@ fortiyi, therefore it ſeems clearly to follow, 

that where one may claim as immediate heir to another, 

without deriving the deſcent through any other, he ſhall 

not be barred by the attainder of any other. And therefore 
(a) 1. Ventris it ſeems (a) agreed, that if the fon of one attainted purchate 
471656. land, and have a fort and die, ſuch fon ſhall inherit him, be- 
(85) Co.Litt.8. . = © . : 1: 3 4 
„ 329 cauſe he derives his deſcent immediately from him. An 
4. Leonard g. for the like reafon it hath been (5) ſettled, that if a man 
E. Jac. 535. hath two ſons, and then be attainted, and one of the {ons 
r.R. Ab. 6:5. purchaſe lands and die without iſſue, the other ſhall be his 
C. Car. 843. heir, becauſe he may make his title without mentioning the 
1. Ventris 

father. 
Palmer 19. 1. Levinz 59. 2. Roll. 93. 2. Sidcriin 25. 27. This is left doubtful, 
Moor 569. Noy 158. Kc. Con. Lit. Rep. 28. 


425. 


(e) Co. Litt. But Sir Eatvard Cole (c) fays, that the reaſon of this caſe 
1A * je, „ becauſe the attainder of the father corrupts only the 
Fe . b. 25, lincal blood, and not the collateral blood between the 
brethren, which was veſted in them before the attainder;“ 
but he faith, © That ſome have holden, that if a man after 
he be attainted have iſſue two ſons, the one cannot be heir 
to the other, becauſe they could not be heir to their father, 
for that they never had any inheritable blood in them.” 
But the ground of this opinion ſeems to be overthrown by 
the reſolution in the caſe of C//mmgwood v. Pace, wherein it 
(4) 1. Sid. was adjudged (4) in the exchcquer-chamber by ſcven judges 
- 4.7008 il againft three, that the ſons of an alien might be heirs to one 
1. Ventris 413, motber if born in England, or naturalized ; and yet it is 
1. Levinz 59. Certain that they could not be heirs to their father. Alſo it 
(+) 1. Sid. 201. ſeems to (e) be the better opinion, that where a perſon at- 
1. Ventris tainted hath iſſue by a woman ſeiſed of lands of inheritance, 
3 7285 5, ſuch iſſue may inherit the mother, though lie never had any 
5 159-107, . . | 
168, 169. inheritable blood from the father. 


2. Siderfin 248. This alſo appears from 13. H. 7. 15. cited S. P. C. 196. Abridged 
Bro. Tenant by Curteſy 15. and wherein it is holden, That if the huſbend of an m- 
heritrix have iſſue, and be attainted of felony and pardoned, he ſhall not be tenant by 
courteſy by reaſon of the iſſue born before the pardon, but by reaſon of iſſue born after 
he ſhall z from whence it neceſſarily follows, that ſuch iſſue mutt be inheritable to the 
wite. . Alſo it is admitted, Co, Litt. 84. b. That the iNue of an inheritrix by an alien 
or a perfon attainted may be in ward, which could not be unlcfs he could inherit the 
mother. Vide C. Jac. 539. Litt. Rep. 28. 1. Levinz 59, 60. But the coutrary was 
encicntly holden. 3. Coke 41. Bracton B. 3. c. 13. f. 19, 20. 


Sef. 50. FouRTHry, It ſeems clear, that notwithſtanding 

2 a perſon attainted be to many purpoſes looked upon as dead 

(/) Co. Litt. in law, yet he hath a capacity to (/) purchaſe land, which 
3. the king ſhall have upon office found. Alſo if the father of 
(7) Fieta B. 1. a perſon attainted die ſeiſed of an eſtate of inheritance du- 
c. 28. ſ. 9. Ing his life, no (g) younger brother can be heir, but the 


Co. Litt. 8 13. B. M. D'anceſtor 36. S. P. C. 195. B. Bracton B. 5. c. 6. ſ. 7. 
F. Petition 29. M. D'anceſtor a8. Piſcent 7. 1. Ventris 413. 417. 1+ Levinz 60. 
29. Aſſize 11. Noy 166, 170. 1. Siderfin 195. 26. Allize 2. 

| land 


| nat. bd 
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a natural daughter, whom he created Ducheſs of Albany; tiſe, intitled 
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land ſhall rather eſcheat; for the elder brother, though 
attainted, is ſtill a brother, and no other can be heir to the 
father while he is alive: but it ſeems (a) agreed at this day, (4) See the 


that if he die before the father, the younger brother ſhall be boots next 
heir. above cited, 


: and Bro, 
Diſcent 64, Con. Bracton B. 3. c. 14. ſ. 17. 


Se. 51. FirTHLY, It is clear, that the corruption of 
blood from an attainder is ſo high, that it cannot be abſo- 
jutely ſalved but by the act of parliament; for it ſeems (4) (5) Co. Lit. 8. 
agreed, that the king's pardon cannot reitore the blood fo 39 392. 
as to make the perſon attainted capable either of inheriting . 3 
others, or of being inherited himſelf by any one born before Haliſon 14. 
the pardon. (e) Let if ſuch perſon have a fon born after 1. Hale 358. 
the pardon, and purchaſe lands and die, ſuch fon may be Con. 9. H. 8. 9. 
his heir, unleſs he have an elder brother alive born before 8 
the pardon ; for a pardon doth as it were make a man a new above cited. 
creature, and give him a new capacity, in re{pet whereof 
his iſſue born after the pardon may be his heir, as to lands 
purchaſed after the 3 in tlie ſame manner as if he had 
never been attainted. 


Sec. 52. By 7. Ann. c. 21. f. 10. it is enacted, That 
c after deceaſe of the Pretender no attainder for treaſon 
« ſhall extend to the diſinheriting of any heir, nor to the 
& prejudice of the right or title of any perſon or perſons, 
© other than the right or title of the offender or offenders 
during his, her, or their natural lives only; and that 
*© it ſhall and may be lawful to every perſon or perſons to 
whom the right or intereſt of any lands, tenements, or 
c hereditaments, after the death of any ſuch offender cr 
offenders, ſhould or might have appertained, if no ſuch 
« attainder had been, to enter into the ſame.” 


+ Se. 53. But by 17. Geo. 2. c. 39. f. 3. The ſaid Vide 4.Commy 
* proviſion ſo made by the ſaid laſt recited clauſe of the 382. 
* 7. Ann. c. 21. ſhall not take place, nor have any ope- 

« ration, force, or effect whatſoever, until after the deceaſes, 

* not only of the ſaid Pretender, but alſo of his eldeſt, and 

* all and every his fon and ſons,” 
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+ Sed, 54. Nor, The Pretender died at Rome cn the 9. St. Tr. 
firſt day of January 1766, leaving two legitimate ſons, viz. nd rs. 
the Chevalier de St. &cer ge and the Cardinal ef Tork : the 1 


learned and 


eldeſt ſon died at Rome on the third of March 1788, leaving elegant trea- 
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and at which time his brother, the Cardinal of York, was“ Conſtlera- 


. « trons on t 
ſixty-three ycars of age, and unmarried. 23 LY 


66 feitures,” attributed to the late Lord Hardwicke, or to his ſon, the n9Zc-rmmrded Yorke. 
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CHAPTER THE FIFTIETH. 


O F 


AVOIDING JUDGMENT. 


FOR the better underſtanding the learning concerning 4+ Comm. 38 
the avoiding of judgment in criminal cates, I ſhall en- 
deavour to ſhew, 


1. How ſuch judgment may be avoided. 
2. The effect of ſuch avoidance, 

Such judgment may be avoided either, 
1. Without writ of error. 


2. By writ of error. 

They may be ayoided without writ of error two ways: 
1. For faults apparent in the record. 

2. For other matter * the record. 


AND FIRST I ſhall endeavour to ſhew whiere ſuch judgment 
may be 4voided by plea without any writ of error for faults 
apparent in the record. 


Sect. 1. As to which it is obſervable, that notwithſtanding 
it be the allowed practice of the court of common pleas to 
ſuffer a defendant coming in by (a) capids utlagatum the (a) Co, Litt. 
ſame (b) Term in which an exigent is returnable, to avoid 259. 
the outlawry without writ of error, by ſhewing that he 1. Ander. 36. 
purchaſed a (c) ſuperſedeas out of the (4) ſame court, — _ 54 
comes in gratis. Dyer 192. Con. 39. H. 6.27. Ab. F. Reſp. 32. B. Utlag. 35. Vide 
14. H. 4. 27. F. Ind. Nominis 3. B. Utlag. 28. 30. H. 6. 3. (5) 8. H. 6. 37. 
Ab. F. Error 19. 19. H. 6. 2. a. Ab. F. Err. 26. But ſome have holden, that an out- 
lawry cannot be avoided for this or any other cauſe in another Term. Co. Litt. 25g. 
37. H. 6. 17. Ab. F. x" 28, B. Error 97. 8. H. 6. 37. Con. ad. 1. And. + 
(c) 19. H. 6. 44. Ab. F. Utlag. 20. B. Utlag. 21. 33. H. 6. 1. Ab. F. Utlag. 27. 
Bro. 2. 39. H. 6. 3. Ab. F. Protect. 11. B. Urlag. 74. 12. H. 4. 18. Ab. B. Utlag. 14. 
7. H. 4. 1. Ab. B. Utlag. 5. 8. H. 6, 7. F. Error 42. 11. H. 4. 34. 33. H. 6. 1. 45. 
Ab. F. Utlag. 27. 1. Anderſon 36. But 1. R. Abr. 743. the contrary is ſaid to have 
been holden 39. Eliz. (d) zo. H. 6. 3. Ab. F. Protect. 11. Secus if the ſuperſedeas 
were from the chancery, 2. H. 4, 5. Ab. F. Superſ. 10. B. Utlag. 65. Super ſedeas 8. 
Vide 18. H. 6. 18. Ab. F. Error 24. 7. Edw. 4. 9. Ab. F. Exigent 2. B. Super- 
ſedeas 31. F. N. B. 236. | 
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(a) 14. H. 4. and (a) delivered it to the ſheriff before the quinto exaftus, 
2" Se. or by thewing any (b) other matter apparent on record 
L tg 5 which makes the outlawry erroneous, as the want of an (c) 
EAw. 4, 5. Original, or the (42) omiſſion of proceſs, or want (e) of form 
Ab. B. Error in a writ of proclamation, &c. ora (/) return by a perſon 
155. appearing not to be ſheriif, or a (g) variance between the 
- yer 22455; original and the exzgert, or other proceſs, or the want of ſuch 
"+ ta be ma- additions as (+) are required by 1. Hen. 5. : * 

terial whether it were delivered to the ſheriff or not. Co. Litt. 128. B. Utlag. $- 
4. K. 4. 42. Con. F. Error 77. Vide F. Err. 42. (54) Coke on Litt. 259. 23. II. 6. 1.5. 
Ab. B. Utlag. 27. (4) 11. H. 7. 4. Ab. B. Utlag. 78. 16. E. 4. 9. Ab. B. Error 172. 
F. Utlag. 41. Vide 19. Edw. 4. 8. But it is agreed, that an outlawry without any 
original is not void, but voidable only, F. Color 45. Utlag. 18. 7. H. 7. 5. Ab. F. 
Error 52. Keilway 19. B Utlag. 35. L. Quin. Edw. 4. 116. (4) 33. H. 6. 1. 45. 
Ab. F. Utlag. 27. 8. H. 6. 37. Ab. F. Error 19. B. Utlag. 19. 19. H. 6. 2. 
Ab. F. Error 26. L. Quin. Ed. 4. 116. B. Utlag. 45. (e) Dyer 206. 11. H. 4. 34. 
Y Dver 41. (g) E. Utley. 41. 38. H. 6. 31. Ab. F. Utlag. 31. 21. Edw. 3. 5%. 
Ab. F. Diſ. 3. 16. Edw. 4. 9. B. Error 172. F. Dil. 17. 20. H. 6. 18. Ab. F. 
Diſ. 22. 2. Rich. 3. 13. B. Mifſ. 80. Variance go. (4) 8. H. 6. 37. Ab. B. Er. 19. 
1. Anderſon 36. 1. Re Abr. 243. 2. Inſt. 670. Con. B. Utlag. 34. 39. H. 6. 1. 


(i) 1. R. Ab. Vet it is ſaid in many (i) books, to be the conſtant courſe 
1743. of the court of king's bench, never to reverſe an outlawry 
* 5 e on the crown- ſide, either in the {ame or' a different Term, 
5 for (4) theſe or other errors of the like nature, as (/} the 
4. E. 4. 4,3. want of a capias to the theriff of the county whereof the 
Ab. B. Error party is named, or a (n) fault in the indictment, without a 


1 58. 2 I Or. 
. writ of err 


19. H.6. 2. Ab. F. Error 26. Vide Palmer 43. Con. 11. H. 7.4. Ab. B. Utlag. 78. 
(e) Not for the want of an addition, 19. H. 6. 2. Ab. F. Error 26. 11. H. 6. 15. b. 54. 
(/) Sup. c. 27. f. 127. 9. H. 6. 15. B. Utlag. 20. 34. 39. H. 6. 1. () 1. Bulſtr. 10g, 
1. $idertin 144. | 


() Co. Litt, Yet ſince Sir Edward (un) Coke ſeems to be of another 
8 opinion, and ſince alſo it is clearly holden, that one may 
5 e 11 ff. 7 plead even a matter of fact in the king's bench in avoidance 
B. Utlag. 78. Of an outlawry / felony, which cannot be pleaded in avoid- 
33. H. 6. 1. ance of any other outlawry, as ſhall be more fully ſhewn, 
Ab. F. Utlag. ſection the fixth; L. ſhall leave this point to be farther 


27. 
K. 6 5 conſidered. 


Ab. B. Utlag. 19. 


( Cro. Eliz. However it is (o) agreed, that a conviction of felony 
259, 490. whereon the party hath had his clergy may be diſcharged 
by exception to the inditment, becauſe no writ of error 


lies on ſuch a convittion, not being 2 judgment. 


As 


„Deere 
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As to the ſecond particular, viz. Where a judgment 
may be avoided, without writ of error, for matters debors 


- 


the record. 


$24. 2. It is holden, that he who purchaſes land of a 
perſon who afterwards is (a) outlawed of felony, or con- (a) Summery 
5 demned upon his own () confeſſion, may falli:y the record, 1. Hale 361. 
not only as to the time wherein the felony is ſuppoſed to 4. int 2 0. 
have been committed, but alto as to the point of the offence. Yet the con- 


q zut it is (c) agreed, that where a man is found guilty by Fry ſecms 
| *C . . 1wlden, 
is verdict, a purchaſer cannot _ as to the point of the 17 
4 offence, but that he may falſify for the time, where the 4. AW 
. party is found guilty generally of the offence in the appeal B. Corone 20. 
5 or indictment ; becauſe the time is not material upon evi- . 2 
. dence. F. Traverſe 
2 195 
» (5) Summary 270. 1. Hale 36!, 3. Inſt. 231. B. Traverſe de Office 35. 7. Edw. 4. 
b 1, 2» F. Eſtoppel 91. /c) Sce the books above cited. 
Se. 3. Alfo it ſeems (4) agreed, that any judgment (4) Summary 
whatſoever given by perſons who had no good commillion 8. 
le to proceed againſt the perſon condemned, may be falfified Aer Pg oc. 
V by thewing the ſpecial matter without writ of error, becauſe ge. mY 
: it is void; as where a commiſſion authoriſes to proceed on 
e an indictment taken before A. B. C. and twelve others, and 
12 by colour thereof the commiſhoners proceed on an indict- 
a ment taken before eight perſons only. 
8. Se. 4. Alſo it ſeems (e) agreed, that if the treaſon or (-) Inſt. 232. 
4. felony of which a man 1s attainted, be afterwards pardoned 3. Coke 79. 
Th by parliament, the attainder may be falſified by himſelf or SUP-C.37-1.53» 
| his heir without plea. = 5 Fg 
a writ of error lies on ſuch 2 pardon; but this contrary to 3. Inſt. 231. and 6. Co. 14. 
ler For the avoiding of an outlawry by the king's pardon, vide c. 49. f. 15. F. Charter 25. 
ay B. Error 56, 18. Edw. 3. 33. B. Appeal 7. 92. 9. H. 5. 14. 15. 
ce Se. 5. But it hath been (J) adjudged, that the king's (79 29. Edw. 
d- letters patents reverſing an attainder are void, unleſs they be 3 *5: 
= afterwards made good by act of parliament, RA. 
TY Sect. 6. It ſeems generally agreed, that by the common (ps) Co. Litt. 
law, in (g) favorem vitæ, an outlawry of treaſon or felony 269. 
might be avoided by plea, that the defendant was in (+) pri- 10, H. 4. 7. 
ſon, or in the king's ſervice beyond the (i) ſea, &c. at the F.Reſpon.tor. 
My time of the outlawiy (+) pronounced againit him. (9 - _ w 
ged 33. H. 6. 1. 7. H. 6. 25. B. Utl. 18. 40. 38. Alſize 17. 27. Aſſize 27. F. Corone 12 3. 
Tor 8. H. 4. 13. 3. Inſt. 32. Con. 21. Edw. 4. 73. B. Utl. 57. 1. H. 3. 13. B. Utlag. 68. 


B. Corone 128. that he who pleads this plea muſt ſhew in whoſe cuſtody he was, and 
in what county, ans muſt alſo aver his plea ; and by 5. Edw. 2.14. an averment is given 
As againſt the teſtimony of a ſheriff or others, having no record teſtifying ſuch impr ſhο ment. 
As (:) F. Utl. 11. 2. E. 4. 1. E. Reſpond. 54. 9. H. 4. 3. F. Sci. Fac. 64. . H. 7. 6. 
B. Utl. 79. 4. Edw. 4. 10. Con. F. Cor. 123. Vide 10. H. 4. 7. 2. Ab. F. Reſ. 201. 
9. Coke 31. Co. Litt. 74. (4) Skinn. 16. F. Utl. 2. 48. F. Forfeit. 19. F. Ref. 54. 
101. 7. H. 6. 25. Ab. B. Ut. 13. 16. Edw. 4. 6. Sce Davis's Caſe, 1. Burr. 640. 
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(a) Co. Litt. But take it to be generally (a) agreed, that no outlawry 


org for any other crime (againſt a party /6) rightly deſcribed) 
Ce, brat can be avoided by the plca of any matter (c) of fact whatſo- 
ever. | 


plea of impri- | | . 
ſonment, F. Utlag. 27. 47. 23. H. 6. 1. 43. Nor by the plea of being beyond ſea, 
F. Utlag. 27. 33. H. 6. 1. 45. 


Outlawry Scat. 7. By 26. Hen. 8. c. 13. it is enacted, © That all 
againſt per- «© proceſs of outlawry to be had or made within this realm, 
— ae « againſt any offenders in treaſan, being re ſiant or inhabiting 
verſed within“ out of the limits of this realm, or in any of the parts 
a year and a * beyond the ſeas at the time of the outlawry pronounced 
day. &« againſt them, thall be as good and effectual in law to all 

te intents and purpoſes, as if ſuch offenders had been reſi- 

« dent and dwelling within this realm at the time of ſuch 


« proceſs awarded, and outlawry pronounced,” 


Sect. 8. But by 5. and 6. Edw. 6. c. 4. it is provided, 
(4) See Sir « That if the party fo to be outlawed, ſhall, withm one 
T. Arm- year next after the ſaid outlawry pronounced, /d) yield 


3 & himſelf to THE CHIEF JusTICE of England for the time 
— Mod. 45. being, and offer to traverſe the indictment or appeal 


Skin.rgs But © whereon the ſaid outlawry ſhall be pronounced as is 
the law of this ee aforeſaid, that then he thall be received to the ſame tra- 
caſe is CONTA- d verſe, and being thereupon found not guilty by the ver- 


_— dict of twelve men, he ſhall be clearly acquitted and diſ- 


Foſt. C. L. 49. «charged of the ſaid outlawry, &c.“ 


7953. Inſt. Sef. 9. And it hath been /-) reſolved. that theſe ſtatutes 


5 5 16. . extend as well to treaſons by ſubſequent ſtatutes as to thoſe 
ce Dyer 297. eh; . | | | 
A e Jones within 25. Edw. 3. 

180. Error aſſigned for the reverſal of an outlawry of high treaſon, that the de- 
fundant was beyond fea et the time, Sec alſo Davis' Caſe. . Burr, 630. and Rex v. R 
Johnſton, Foſter 46. where an outlawry for high treaſon in diminithipg the current 
coin was reverſed for the lame reaſon. 


Sc. 10. It ſeems generally agreed, that any outlawry 

what ſoever may be avoided by a defendant's coming in upon 

(f) 33. 11.6. the (F) capias utlagutim, and pleading a (g) mifnofmer 
1. 35. 45- either of the name or addition in the writ, -&c. as by thews 
F. Urlay. 22, ing, that whereas be is called by ſuch a name of (+) baptiſm, 


23-20,27+ 29. . > HY 
32 35. 35 44. „r (7) ſurname, be hath been always known by a different 


Nonſuit 6. Eftoppel 47. 54.679. Drer 192. B. Utleg. 1. 22, 23, 24, 25, 26. Miſ- 
nolmer 52. 1. Edw. 4.2. 21. H. 6 50. 5. H. 7. 16. 7.Fdw.4. 1. 27. II 8. 11,12, 
22 H 6.23. 19. H. 6. 80. 5 II. 5. 7. 28. H. 6. 2. Vide F. Variance 74. 19. H. 6 58. 
22. Edw. 4. 37, 38. (2) 33. H. 6. 1. 43. ut in the abridgiment of this caſe, Bro, 
Utlag, 2. the contrary ſeems to be holden. Fitz. Utlag. 27. / % Fitz. Utlag. 44. 
Bro. Utlag, 1. 27. H. 8. 11, 12. 14. Edw.4. 6, Bro. Utlag. 53. 19. Edw. 4. 
24. 25. Bree. Sci. Fac. 132. Miſnoſmer 1. 27. H. 8. 11, 12. 12. H. 6, 7. 80 if one 
be called in the writ the fon of J. S. he may plead that he is the ſon of VV. S. 


one, 


ws % „„ „ „ 


We. „ + = e 


fore an outlawry is returned, one 0 
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one, and not by that in the writ, &c. or whereas he is named 
of ſuch eſtate, degree, or myſtery, that he hath ſome other (a) Fitz. N 
(a) addition, and not that in the writ, &c. 1 2 I 


2 47. 67. 1. Edw. 4. 2. 21. H. 6. 50. 28. H. 6. 2. b. F. Utlag. 32. 35. 37» 
Bro. Utlag. 15. 24 78. Miſnoſmer 532. 5. H 7. 16. a. 7. Edw. 4. 1. 5. H. 5. 7. 
Abridged Bro. Utlag, is. Fitz. Utlag. 37. But it is there ſaid, that ſome were of 
opinion, that the party ſhould be put to his writ of error, becauſe he is the ſame per- 
ſon. See 38. H. 6. 1, B. Utlag. 32. 51. 10. Edw. 4. 16. Bro. Scire Facias 132. 
9. Edw. 4. 24, 25. 


Alſo it is ſaid in many (5) books, that he may plead that (#) Fitz. Ut! 


there is no ſuch town as that whereof he is named. 23. 26, 
. 22 Edw. 4. 37. 


22. H. 6. 23. 33. H. 6. 51. Bro. Uilag. 26. Raft, Ent. 300, 301. But the contrary 
is holden 33. H. 6. 1. becauſe ſuch plea would avoid the outlawry againſt all per- 
lons. Bre. Utlag. 2g. there is an opinion to the gontrary, but it ſeems not warranted 
by the Te. 


And it ſeems clearly agreed, that he may plead, that at the 
time of the writ purchaſed, and ever ſince, he hath made his 
abode at ſome (c) other town, and not at that in the writ, (©) Fitz. Utl. 
& c; and it is (4) ſaid, that by ſuch plea, the outlawry ſhall Ee 00 
only be avoided as to the perſon who pleads it (who ſhall Eſtoppel 54. 
(e) not be intended to be the perſon meant), and ſhall ſtand Error 23. 


in force againſt the perſon of the name and addition in the = 42 5 
1 28. 0. 2. 


record. 33. H. 6. 38. 
22. H. 6. 4.16.23, 19. H. 6. 80. Dyer 192. 2. E. 4. 1. B. Utlag. 22. 25. 32, 33+ 5% 
21. Edw. 4. 70. Keilway 101. Such matter is pleaded without any traverſe of the 
piace in the indictment. Vide 22. E. 4. 37, 38. 20. H. 6. 19. It is adjudged 28. H. 6. 
Ab. F. Utl. 25. that it is no plea for one named of the pariſh of C. that there are 
three vills in the ſame pariſh, v/2. D. E. F. and that he was commorant at D. and 
therefore ought to have been named of it. (4) 39.H.6. 1. B. Ucl. 34. 3. 10. H. 6. 4. 
30. H. 6. 2. F. Error 23. 21. H. 7. 13. But it is ſaid, 21. II. 6. 21. Ab. F. Sci. Fac. 5 5. 
B. Utl. 23. that a capias ad ſatisſaciendum the judgment is affirmed or diſaffirmed 
by the affirmance or avoidance of the outlawry. Vide 22. II. 6. 16. B. Utlag. 25. 
ig. II. 6. 58. F. Utl. 21. (e) And for this cauſe this is a good plea in avoidance of 
the plea of outlawry in diſability. F. Nonability 14. 21, II. 7. 13. 7+ E. 4+ 1. 
B. No:a, 50. 

But it is ſaid, that a perſon of the ſame name and addition | 
as mentioned in a record of outlawry, (/) cannot avoid (21. H. . 
it by averring that there are two perſons of ſuch name and | .. 1 
addition, and that tlie pertan intended is the elder, and he p. Idemp. No- 
himſelf is the younger, but ſhall be put to his writ of minis 2, 3. 
idemuitate nominis, which is ſaid by ſome to be the (g) only Vide B. Utl. 


29. 55, 56. 
remedy in ſuch caſe after an outlawry returned. 21. Nd. 4. 


15. 54. 13. H. 6, 7. F. Utl. 1. 24 43, Variance 74. (g) F. Utl. 6. 16. Reſp. 21. 
Nona. 1. 3. | . 


And it ſeems, that pe gn; in civil caufes () be- (5) 21. E. 4. 15. 


the ſame name may 15. 1 


come into court, and ſhew, (i) that he is not the perſon Nom. 3.5, 4 


F. Idemp. Nom. 3. 6, 7. Con. F. N. B. 268, (i) F. N. B. 268. Bro. Idemp. Nom. 
4. 11. 14. H. 4. 27. F. Idemp. Nom. 5. 21. Edw. 3. 36. Con, F. Idemp. 


N 4. E. Ideuip. New. 6. L. Quin. Edw. 4. 54. 
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intended; whereupon if the plaintiff confeſs it, the diver- 

ſity of the names ſhall be entered on the roll, and a new 

0 exigent ſhall iſſue with a fuller deſcription of the perſon 
+a emp intended, yet this (a) cannot be done upon an indictment, 
F. N. B. 268. without a writ of idemnitate nominis, becauſe it would make 


B. Idemp. the proceſs variant from the indictment, which cannot be 


Nom. 2. 11. altered without the conſent of the jurors. 
9. H. 4. 3. | 
And now I am to ſhew how judgments in criminal caſes 
may be avoided by writs of error. 


As to which having ſhewn already, ch. 29. ſect. 40. that 
the reverſal of the attainder of the principal p/p facto reverſes 
that of the acceilary, I ſhall in this place only obſerve the 
following particulars. | 


Sef. 11. FIRST, That it ſeems to be in a great meaſure 

( Cro. Eliz, (5) ſettled, that a writ of error to reverſe an attainder of 

$45. 273+ 5355 treaſon or felony may be brought as well by the executor as 

$aerr22,128, by the heir of the party, but (c) by no other perſon whatſoever. 

1. Leonard 325. Salkeld 29 5. Shower 13. 4. Comm. 385. (c) Vide Salkeld 60, 
61. aud Harg, Co. Lit. 13. note (1). 


Sect. 12. SECONDLY, That a perſon attainted of treaſon 
| or felony, before he can have a writ of error to reverſe his 
(4) 1. Hen. . arrainder, muſt (d) aſſign his errors, and thereupon have 
2 leave from the Court to proſecute his writ of error. 
Error 351. ' 

8:8. 13. THIRDLY, That no writ of error for the re- 
ce) 1. Sid. 6g. verial of an attainder of treaſon or felony is to be (e) allowed 
1. Bd. 21. without an expreſs warrant from the king, or the confent 
3. Ned. 4. of the attorney-general. | 


/ 5 8 : 
ee Crawle v. Cook, 1. Vern, 170. the Ricters Caſe, 1, Vern. 175. Rex v. Wilkes, 


8 
» 
4. Burr. and Rex v. Davis, 1. Burr. 641. 


Fecl. 14. FOURTHLY, That an attainder of felony of a 

perſon who had any lands, ſhall never be reverſed by writ of 

(f) Dyer 34. error V) without a ſcire facias againſt all the terre- tenants and 
1. Keble 141. lords mediate and immediate; but it is (g) ſettled, that ſuch 
35 . ſcire facias is not neceſſary in the cafe of high treaſon. Alſa 
5 E. 4. 37. it is (5) ſaid, that it is not neceſſary in the caſe of felony 
4. E. . % when it is ſuggeſted on the roll that the party had no lands, 


5 £2+ and the attorney- general conſeſſes it. 
4 Edw, - 10. (g) Queen v. Stafford, M. 12, Ann, upon examination of all the 


precedents. (J) 2. Salkeld 495. 3. Keble 29. | 


(i) 3. Inſt. Set. 15. FIFTHLY, That it hath been (i) ſettled, that 
214, 215 the ſtatute of 33. Hen. 8. c. 20. which enads, „That if any 


1. Hale 353. « perſon iaull be attainted of high treaſon by the courſe of 


„ the 
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«© the common laws or ſtatutes of this realm, that in every 
« ſuch cafe, every ſuch attainder by the common law hall 
ce be of as good ſtrength, value, force, and effec, as if it had 
„ been done by authority of parliament,” is to be intended 
cf lawful attainders by due courſe of the common law, and 
not of erroneous and void attainders, which therefore may 
be avoided in the ſame manner as before. 


$:2. 16. SIXTHLY, that it is alſo clear, that the ſtatute 
of (a) 28. Eliz. c. 2. which enacts, “That no record of at- (a) Which is 
©++ tainder that then was of high treaſon, where the party is called the 2gth 
& or hath been executed, ſhall be reverſed, avoided, or im- in the printed 
peached by any plea, or writ of error,” extends not (4) to Statutes by a 


. miſtake. 
attatiiders ſince that time. 3. Levinz 333. 


(5) 3. Inſt. 31. 213. 1. Hale 63. 


Sed. 17. SEVEN TRHLVY, (c) That it hath been holden, (c) 1. Sid. a8. 


that a writ of error lies in the king's bench on an attainder 


before the lord high ſteward. 


And now I am in THE SECOND PLACE to ſhew the effect 
of the avoidance of a judgment, 


As to which I ſhall take notice only of the following par- 
ticulars : . 


Se. 18, FinsT, That it is (4) agreed, that after an ( B. Cor. 
outlawry of treaſon or felony is reverſed, the party ſhall be 27. 144. 165. 
put to (e) plead to the indictment, for that ſtill remains 7: H. . 5. 


18. Edw. 4. 9. 
good. 3. Mod. 42. + 
C. Jac. 464. F. Er. 32. C. Car. 365. (e) That the law is the ſame in civil cauſes, 
F. Er. 41. 37. H. 6. 17. B. Utlag. 28. 25. H. 6. 3 Ab. F. Protection 11. 
B. Utlag. 74. Con. 21. II. 6. 50. Ab. F. Nonſuit 6. B. Utlag. 24. 35, 


Scct. 19. SECONDLY, It is ſaid by Sir Edward Cote, that 
if the judgment be erroneous, both that, and the execution 
thereupon, and all former proceedings ſhall be (F) reverſed (7) 3. Inſt. 2. 
by writ of error; but if the execution be erroneous, that 10. 


only ſhall be reverſed. 


Se. 20. THIRDLY, That it hath been (z) adjudged, () 1. Anger. 
that if the king grant over the lands of a perſon outlawed 188. 
for treaſon or felony, and aiterwards the outlawry be re- 
verſed, the party may enter on the patcntee, and need 
neither to ſuc a petition to the king, nor a /cire facias againſt 
the patentee, 
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CHAPTER THE FIFTY-FIRST, 


OF 


EXECUTION and REPRIEVE. 


A now nothing remains but to ſhew in what man- 4. Com. 387, 
NA ner a perſan condemned is to be executed or reprieved. 


As to which, having ſhewn already (a), that a perſon at- $0) Ch. 30. 
tainted, ſtanding mute to a demand why execution ſhall not 
go againſt him, ſhall not be awarded to his penance, but to 
the ordinary execution proper for the crime, I ſhall farther 
obſerve only the following particulars : 


Sec. 1. FirsT, That the court of king's bench hath not 
only power to award execution againſt perſons attainted 
there, but alſo againſt perſons attainted in (5) parliament, (4) 1. Sid. 72. 
or any other (c) court, the record of their attainder, or ». Levinz 61. 
a tranſcript thereof, being firſt (4) removed into the court 8 Keble 244. 
of king's bench, and themſelves brought thither by (e) ha- 7, © 
beas corpus. E) 2. Hale 4. 

opham 131. 

C. Car. 176. C. Jac. 495. (4) C. Car. 176. C. Jac. 495. 1. Siderfin 52. 1. Le» 
vinz 61. 1. Keble 244. {e) C. Car. 170. C. Jac. 495. 1. Siderfin 72, 71. 
Foſter 44. 140. | 


In the caſe of the Earl of Ferrers it was reſolved, by all the judges, that if a 
be convicted of murder, before the lords in parliament, and the day appointed by them 
for execution purſuant to 25. Geo. 2. ſhould lapſe before ſuch execution done, a 
| time may be appointed for the execution either by the high court of parliament be- 
ore which ſuch peer ſhall have been attainted, or by the court of king's bench, the 
parliament not then ſitting, the record of the attainder being properly removed into 
that court, Foſter 149, | 


Sef7. 2. SECONDLY, That execution ought ( 2 not to V/ c. Car. 
be awarded into a different county from that wherein the 176. 
party was tried and convicted, except only where a record 3: Mod 124. 


of attainder is removed into the court of king's bench, 135 ** Show. 


which (g) may award the execution in the ſame county (g) C. Car. 
wherein it fits. | 176. 

C. Jac. 495. 3 

| Hutt. 21. 1. Levinz 61. 1. Fra ahh, 

Y. B. Where the priſoner is in the cuſtody of the marſhal of the king's bench, the 

uſual place of execution is at Saint Thomas a Waterings, in the county of Surry, 

4. Burrows 2086. Strange 553. 
Sec. 


50 


(a) Popham 
131. 

C. Car. 176. 
C. Jac. 405. 
Ccugp. 163. 
2. Hale 407. 


eremptory challenges cn {uct a trial, vide c. 43. ſ. 6. 
Potter 40, 41. 


(c) Finch 478. 


3. Mod. 42. 
2. Hale 409. 


Or EXECUTION Ax D REFRIEVE. Pk. 2. 


Se. 3. THIRDLY, That where a perſon attainted hath 
been at large after his attainder, and afterwards is brought 
into court and demanded. why exccution mould not be a— 
warded againſt him, (a) if he deny that he is the ſame per- 
fon, it ſhall be (5) immediately tried by a jury returncd for 
that purpoſe, | 


(4) n. Siderfin 72. 1. Levinz 61. Whether the party may have 


Alſo Karciific's Calc, 


Sed. 4. FOURTHLY, That the Court (c) may command 
execution io be done without any Writ. 


But ſometimes execution is commanded by writ, as in Sir Malter Raleigh's Caſe, 
Cro. Jac. 496 and in Lord Staſtord's Caſe, St. Tr. vol. 3. p- 101. being both in the 
cuſtody of the Lieutenant of THE TOWER, and beheaded only. 


(4) 3. Inſt. 52. Sec. 5, FIFTHLY, That it is (4) holden by Cote and 


211,212,217. Hale, that no execution can be warranted unleſs it be 
12 Coke 130. 


Fl 
4 
"4 
48 


— 


* 


4. Com. 179. 
397» 

1. Hale 501. 
496. 

2. Hale 411. 
13. Raym. 
295. 

19. Raym. 
284. 

Regis 155. 


F. N. B. 339: 


Staundf. 198. 
And acc:.rde 
mgly Lord 

Dacres, Lord 


purfuant to the judgment; and therefore that it cannot be 
altered by the King, as from hanging to beheading, Yet 
ſince there is a great number of precedents, where (e) men 
condemned to be hanged for felony, and women con- 
demned to be burnt (/) for treaſon, have been beheaded 
by force of a ſpecial warrant from the king to that pur- 
poſe ; and ſince (g) Praten and () Staundforde and the 
(% Year- Book of 35. Hen 6. ſpeaking of this matter, are 
not fo expreſs as Cee and Hale, but ſay only in general, 
that the ſheriff cannot lawfully behead a man who is only 
condemned to be hanged, by which they may perhaps in- 
tend no more than that he cannot lawfully do it of his 
own authority, I ſhall leave this matter to be farther con- 


Stourton, and 


Sanchar, a ſidered (1). However, it is agreed, that where beheading 


Scotch lord, is part of the judgment, as in caſe of high treaſon, the 
were hanged for murder. 3. Iuſt. 21, 212. 9. Coke 121. (e) Lord Hungerford in 
32. H. 8. Duke of Somerſet in 5. Edw. 6. 3. Inſt. 211. Lord Audley in 6. Car. 1. 
1. State Trials 271. () Queen Catharine Howard, Lady Jane Grey, Counteſs of 
Saliſbury,” Lady Alice Lifle, 4. State Trials 129. (g) Bracton 104. (Y) S. P. C. 


1 
—— 8 . 
— — 


u— 


2 


(1) The king cannot vary the execution ſo as to aggravate the puniſhment. But 
it doth not follow from thence, that he who can wholly pardon the offender cannot 
mitigate his puniſhment, with regard to the pain or infamy of it, Foſter 269. 
I. Farr, 650. and this preroyative is part of the common law, Foſter 270. 
4. Comm. 393. therefore it is not criminal in the officer who obeys a warpant from 
the crown for beheading a perſon under fcutence of death for a felony, or a woman | 
for treaſon of any kind, Fultcr 268. | | 
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king may (a) pardon all the reſt, and conſequently in ſuch (a) Summary 
cate the judgment will be well executed by beheading only. 9 

. 3. INIT. 31. 
52. 212. 12. Coke 130. Supra c. 37. f. 12. 3. Inſt. 31. it is ſaid, that ſuch a pardon 
muſt be under the great ſeal ; but it ſeems admitted that it may be by a writ, 2. St. 
Trials 704, 705. 


Sea. 6. SIXTHLY, That it ſeems () agreed at this day, (5) Foſter 267, 
that an execution cannot be lawfully executed by any but See B. 1. c. a8. 


ſ. 8.9. 
the proper officer, | 6; Mais an 


In all caſes, as well capital as otherwiſe, execution mult be performed by the ſhe- 
Tiff or his deputy, whoſe warrrant for ſo doing was anciently by precept under the 
hand and fea] of the judge, as it is ſtill practiſed in the court of the lord high ſteward 
upon the execution of a peer, 2. Hale 409. though inthe court of the pcers in par- 
liament it is done by writ from the king Append. 4. B. C. ſet. 5. Afterwards it 
was eſtabliſned, Finch 458. that in caſe of life the judge may commind execution ta 


be done without any writ. And now the uſage is for the judge to ſign the calendar, 


a lin of all the priſoners names, with the ſeparate judgments in the margin, which 
is left with the ſherift. 4. Comm. 396. S. P. C. 182. $5. Modern 12. The ſheriff, 
upon receipt of this warrant, 1s to do cxecution withia a convenient time, which in 
the country 1s left at large. In London the Recorder, after reporting to the king in 
perſon the cafe of the ſeveral priſoners, and receiving his royal pleaſure that the law 
mult take its courſe, iſſues his warrant to the ſheriffs, directing them to do execu- 
oo at the day and place athgned, Appendix 4. B. C. ſ. 4. 4. State Trials 332. 
cr 43s 


Se. 7. SEVENTHLY, That it is (c) clear, that if a fe) 6. Edw, 
man condemned to be hanged, come to life after he be 7 * 
hanged, he ought to be hanged again; for the judgment is Finch 2092 
not executed till he be dead, 467. : 

2. Hale 412. 
Vide ſup. o. 48. ſect. 7. 4. Comm. 399. 


Seck. 8. E1GHTHLY, It ſeems agreed, that every Court 
which has power to award an execution, has alſo of com- 
mon right a diſcretionary power of granting a reprieve ; 
as (4) where a perſon pleads a pardon defective in point of ,, 

. : LO: © k 4) 26. Aſſize 

form, but ſufficiently ſhewing the king's intention of 46. 
mercy; or where it is (e) doubtful whether the offence Ab. F. Office 
be not included in a general ſtatute-pardon; or (/) whe- de Court 34. 
ther, as it is laid in the indictment, it amounts to fo high 75 ee 23% 
2 crime as that with which the priſoner was charged. (]) Bier 396 
And it ſeems (g) agreed at this day, that judges continue to Sup. c. 6. . 7. 
have this power after their commitiion is determined. Thus power is 
ther by common uſage than of ſtridt right, 2. Hale 12. 4. Comte 482, Wide 
8. Geo. 3. c. 15. for a power given to Judges of aluze to repiicve a prifoner for the 
purpoſe of obtaining a conditional pardon.—Aute p. 512. 


Sec. 9. NIxTULVY, That it is clear, that if a woman (5) 2. Hale 


quick wich child be condemned eicher for (4) treaſon or () 7 8 
e | ; 3s 4.Comm.388, 
3. Inſt. 17. . (7) Quare if before juſtices of peace, Keilway 51. 


icion Y, 
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(a) S. P. C. felony, ſhe may alledge her being with child in order 
_— to get the execution reſpited, and thereupon the ſheriff (a) 
At. F. 3 or marſhal thall be commanded to take lier into a private 
a. room, and to impanel a jury of (5) matrons to try and 
B. Corone 88. examine whether ſhe be quick with child or not; and if 
(4) 3. Init. they find her quick with child, the execution ſhall be reſpited 
ls (e) till her delivery. 


b:nch 478. ; | : 
8. P. C. 198. (c) 4. State Trials 612. S. P. C. 198. 3. Inft. 17. 4. State Trials 


6:2. F. Corone 253. 410. 23 Alſize 2. Ab. Corone 97. Fitz. Corone 135, 
25. Edw. 3.42. Ab. idged Fitz Corone 130. 12. .\fize 11. Abridged Fitz. Co- 
rone 168. Bio. Corunc 72. Bro. Pain 11. | 


{4) Finch Se#t. 10. But it is agreed, that a woman () cannot 
478. demand ſuch retpite of execution by reaton of her being 
>. Pp. C. 19% quick with child more than once; and that ſhe can nei- 
F. Coro. 165. f l 0 

N ther fave herſelf by this means from (c) pleading upon her 
3. Inſt. 17. arraignment, nor from having (/) judgment pronounced 
23. Alfter. againſt her upon her conviction. Allo it is ſaid both by 
Ab. B. Coro- (2) Staundſorde and Cole, that a woman can have no ad- 


5. 8 188. Vantage from being ſound with child, unleſs the be alſo 
26. Edw. z. found quick with cluld. | | 


AZ» . 
Abridged Fitz. Corone 130. 12. Aſſize 11. Bro. Corone 72. Pain 11. (c) Finch 


47% 3. Inft. 19. 22. Aﬀze 71. Abridged F. Corone 180. B. Corone 88. 
( 4, Stare Trials 6m. 8. P. C. 198. 3. Init. 17. 2 Hale 413. (5) 3. Inſt. 17, 
S. P. C. 198, aud in 22. Ahe 21. Abridged Fitz. Cor. 159. Bro. Corone ds. it 
is expretsly laid, that the inquiry was v hether the women were enſcint with a live 
child or not. Sec alſo Summary 272, and Finch 478. Yet F. Corene 127. 168. 388. 
2.10. 410. 22. Aﬀize 2. 25. Kaw. 3. 42. 12. Arlize 11, B. Corone 73. B. Pain 
11. 1t is laid only, that the woman was found enleint or pregnant. 


+ Fett. 11. By 25. Geo. 2. c. 37. © For the purpoſe 
of adding a further terror and peculiar mark of intamy to 
the punuhment of death now inflicted by the law upon the 
horrid crime of MURDER; a crime ſo contrary to the 
known humanity and natural genius of the Britiſh na- 
tion:“ it is enacted, “ That all perſons (3) who ſhall be 
« found guilty of wiltul murder, be executed according to 
« low on the day next but one after ſentence paſſed, (%) unjets 
«+ the ſame ihall happen to be the Lord's day commonly 
« called Sunday, and in that caſe on tlie Monday fol- 
« lowing.—l lat the body of ſuch murderer fo convicted 
& ſhall, if ſuch conviction and execution (hall be in the 
« county of Hud cjex or within the city of Landen (i) or 


(3) A peer indicted of felony and murder, and tried and convicted therenf bofrre 
the tore in pariicment, ought to receive judgment for the ſame according to the pro- 
viſions of this aft. The Earl of Ferrers Cote, Foſter 139. 10, State Trials p. 478. 
(.) Boccaria c. 19. 4. Comm. 397. () Upen all exccutions in London, the Re. 
cordur, atter re per ing to the King in perton the caſe of the ſeveral priſoners, and re- 
eviiieg his roval pleaſure that the law muft take its courſe, iſſues his warrant to 
the riffs, direftiug them to do cxccurion on the day and at the place affigned, 


+. Cunt. 197» 
« the 
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the liberties thereof, be immediately conveyed by the 
ſheriff or theriffs, his or their deputy or deputies, and 
his or their officers, to the hall of THE SURGEoONs Com- 
PANY, or ſuch other place as the ſaid Company ſhall ap- 
point for this purpoſe, and be delivered to ſuch perſon 
as the ſaid Company ſhall depute or appoint, who ſhall 
give to the ſheriff or ſheriffs, his or their deputy or depu- 
ties, a receipt for the fame ; and the body fo delivered 
to the ſaid Company of Surgeons ſhall be diffected and 
anatomized (4) by the ſaid ſurgeons or ſuch perſon as 
they ſhall appoint for that purpoſe. And in caſe ſuch 
conviction and execution ſhall happen to be in anv 
other county or other place in Great Britain, then the 
judge or juſtice of aſhze, or other proper judge, ſhall 
award the ſentence to be put in execution the next day 
but one after ſuch conviction (except as is before ex- 
cepted), and the body of ſuch murderer ſhall in like man- 
ner be delivered by the fheriff, or his deputy and his of- 
ficers, to ſuch ſurgeon as ſuch judge or juſtice ſhall di- 
rect for the purpoſe aforeſaid.“ 


(4) At a meeting of the judges in 1752, to confider of this act, it was agreed 


by much the greater part. that the judgment for diſſeQing and anatomizing, and 
touching the time of execution. ought to be pronounced in caſes of petty treaſon, 
though murder is only mentioned, except in the caſe of women, and in that caſe 
too the time of execution may be a part of the judgment. Foſter 107, 


+ 8:4. 12. By 25. Geo. 2. c. 37. ſ. 3. and 4. it is alſo 


enacted, © That the ſentence ſhall be pronounced in open 


cc 
« 
0 
cc 
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«6c 
cc 
«c 
cc 
«cc 
40 
cc 


court immediately after the conviction of ſuch murderer, 

and before the Court ſhall proceed to any other buſi- 

neſs, unleſs the Court ſhall ſee reaſonable cauſe for poſt- 

poning the ſame ; in which fentence thall be expreſſed. 

not only the uſual judgment of death, but alſo the (a) It was 
time (a) appointed hereby for the execution thereof, and held by the 
the marks of infamy hereby directed for ſuch offenders, in e judges 
order to impreſs a juſt horror in the mind of the offen- Term 

der, and in the minds of ſuch as ſhall be preſent, of 10 Geo. 3. 
the heinous crime of murder. But it is provided, that Tha-, except 
after ſuch ſentence is pronounced as afoteſaid, in cable in the caſes 
there ſhall appear reaſonable cauſe, it ſhall and may be * cee 


a 1 act, the ti! 
lawful to and for ſuch judge or juſtice, before whom and 1 


& ſuch criminal ſhall have been fo tried, to ſtay tlie execu- execution are 
« tion of the ſentence, at the diſcretion. of ſuch judge or Py law no 
« juſtice, regard being always had to the true intent and N e 
&« purpoſe of this act. | Jn 
| See aiſn 
3. Burr. 1$12, in what manner ſentence ſhall be pronounced againſt a murderer, 


+ Sei, 
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4.Comm.202. + Sec. 13. And by 25. Geo. 2. c. 37.1. 5. It ſhall 


xx}. Deut.v-23- 6 he in the power of any ſuch judge or juſtice to appoint 


al = fee the body of any ſuch criminal to be hung in chains (a). 
She Ter won, „But that in no caſe whatſoever the body of any mur- 


(a) Upon a © derer ſhall be ſuffered to be buried, unleſs after ſuch 
conference of ce body ſhall have been diſſected and anatomiſed as afore- 
the judges (44 faid; and every ſuch judge or juſtice ſhall, and is here- 
there was f 0 ; 22 

ſome doubr © by required to direct the ſame either to be diſpoſed of 
whether & as aforeſaid to be anatomiſed, or to be hung in chains in 
hanging in „ the ſame manner as is now practiſed for the moſt atro- 


chains might « cious offences.” 
ever be made 


part of the judgment. But on debate it was agreed by nine judges, that in all caſes 
within the act, the judgment for diſſection and anatomizing , ſhould be part of 
the ſentence. And if it thouid be thought adviſable, the judge might afterwards di- 
rect the hanging in chains by ſpecial order tothe ſheriff, purtuant to the power given 
for that purpcic in the prowv!/o, Folter 107. and 10. St. Ir, 39. 29:45, Sie ailo Hall's 
Caſe, Caſes Cro. Law 21. 


How a con- + Seck. 14. By 25. Geo. 2.c. 37.1. 6. it is enafted,** That 
_—_— e from and after fuch conviction, and judgment given 
pores lor 5 thercupon, the gaoler or keeper to whom ſuch criminal 
© ſha}l be delivered for fate cuſtody, thall confine ſuch pri- 
4 ſoner to ſome cell, or other proper and ſafe place within 
ce the priſon, ſeparate and apart from the other priſoners ; 
« and that no perſon or perſons whatſoever, except the 
„ gaoler or keeper, or his ſervants, ſhall have acceſs to any 
„ fuch prifoner, without licence being firſt obtained for 
that purpoſe under the hand of ſuch judge or juſtice, 
& before whom ſuch offender ſhall have been tried, or un- 
« der the hand of the ſheriff, his deputy or under-{heriff,”” 


Lo 
La 


. + Se. 15. But by 25. Geo. 2. c. 37. ſ. 7. it is provided, 
8 4 © That in Fe any ſuch ; Apes or joſtſee ſhall ſee cauſe to 
raints of the“ reſpite the execution of ſuch offender ſo condemned as 
act, „ aforeſaid, ſuch judge or juitice may relax or releaſe all 

C or any of the reſtraints or regulations herein before or 
« herein after directed to be oblerved hy the gaoler or 
“ keeper of the priſon where ſuch priſoner ſhall be con- 
„ fined, by any licence in writing ſigned by fuch judge or 
« juttice tor that purpoſe, for and during the time of ſuch 
6 1tay of execution,” 5 | 


S + Sect. 16. And by 25. Geo. 2. c. 37. ſ. 8. it is further 
murder to be enacted, That after ſentence paſted as aforeſaid, and until 
fed on bread e the execution thereof, ſuch offender ſhall be fed with bread 
5 and water only, and with no other food or liquor what- 
; „ ſoever (except in caſe of receiving the Sacrament of the 

« Lord's Supper, and except in caſe of any violent ſickneſs 

& or wound, in which cafe ſome known phyſician, ſurgeon, 

© or apothecary, may be admitted by the gaoler or keeper 
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&« of the ſaid priſon to adminiſter neceſſaries; the chriſtian 
e and ſurname of ſuch phyſician, furgeon, or apothecary, 
« and his place of abode being firft entered in the books 
„ of the ſaid priſon or gaol, there to remain.” 


+ Sef. 17. By 25. Geo. 2. c. 37. it is alſo enacted, Penalty for 
« That in caſe ſuch gaoler or prifon-keeper thall offend not executing 
« againſt or neglect to put in execution any of the direc- 1 
« tjons or regulations hereby enacted to be obſerved, ſuch * t. 

« gaoler or priſon-keeper thall for ſuch offence forfeit 
& his office, and be fined in the fom of twenty pounds, and 
* ſuffer impriſonment until the fame be paid.“ 1 
Penalty for 
+ Sea. 18. Alſo, by the faid ſtatute, © to reſcue the Reſcuing the 
body of any ſuch malefaQtor from the cuſtody of the _—_— 
therift,, after execution, is made felony and tranſportation for (, yg | 
ſeven years.”—And “ to releaſe any perſon from priſon 3. Hawk. P. C. 
committed for, or found guilty of murder, or to reſcue ſuch 279. where 
an otfender going to or duting execution, is felony without chi Partofthe 
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Such of the Contents as have the Letter (N) added at the End refer to the Notes, 


ABATEMENT. 
See INDICTMENT. 


I, O any ſuit on a penal ſtatute 
actually depending, a ſubſequent 

ſuit may be pleaded in abatement, if it 
be expreſsly averred to be forthe ſame 
offence, Page 125. f. 63 


2. A difference of the day on which the 
proſecutions are laid, is no exception 
to the plea, ib. 


3. Two informations exhibited on the 
ſame day may mutually abate each 
other, ib. 


4+ The ſuit is depending from the time 
of the information being filed, and be- 
fore any proceſs iſſues, 16. 


5. And all writs become the ſubjects of 
abatement, as being depending from 
the time they are purchaſed, 16. 


6. Where an appeal abates for an inſuf- 
ficiency of the writ, the defendant 
ſnall) not be arraigned upon it, 8. 


111 
Vor. IV. 


7. On an indictment a miſtaken ſurname 
cannot be pleaded in abatement, 

Page 37 

8. But in an appeal it may be ſo plead- 

ed, | ib. 


9. But a miſnomer of the defendant's 
Chriſtian name may be pleaded in 
abatement, as well on indictment as 


appeal, 37. ſ. 69 


10. So it is a good plea in abatement 
where one is ityled knight, that he is 
a baronet, ib, 


11. So alſo if an indictment again 
Garter king at arms, if he 1s not ſo 
named thereon, 1b. 


12. And guære if the omiſſion of the de- 
tendant's name of baptiſm is not fatal 
in abatement, ib. 


13. The want of ſuch addition as is re- 
quired by 1. Hen. 5. c. 5. may be 
pleaded in abatement of an indict- 
ment, 37. 1.70 


14. In criminal cafes, not capital, on 
demurrer in abatement adjudged 


L 1 againſt 
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againſt the party, the Court will give 
final judgment, and not re/pordeas 
ouſter, Page 241 
15. That there is another indifment for 
the ſame offence cannot be pleaded in 
abat. ment, 309 
16. Where an indictment is abated for a 
miſnomer, the Court will detain the 
priſoner, and cauſe him to be indicted 
de novo, , zog: ſ. 2 
17. Abatement may be pleaded in an 
information by attorney, and in an 
indictment by a defendant appearing 


gralis, 309. 1. 3 
ABE TT ORS. 
1. Thoſe who only abet a fact ſhall be 


eſteemed as much principals in it as 
thoſe who actually do it, 200, ſ. 7. 
280 

2. Anciently, abettors preſent were 
eſteemed acceſlaries, or at molt prin- 
cipals in the ſecond degree, 200 


3. But at this day they are principals in 
the higheſt degree, 2c, 201 


4. In murder, if there be malice in the 
abettor, and not in the perſon who 
ſtrikes, it will be murder in the abet- 
tor, and only manſlaughter in the 
other, 201 


. To make an abettor a principal, it is 
not neceſſary that the perſon {uffering 
the felony ſhovid be under any terror 
from the abetment, 201.1.8 


6. It is ſufficient that the perſou who 
does the tact is encouraged by the 
abetment, ib, 


7. An abettcr who ſtands by while ano- 
ther breaks and enters a houſe, and 
afterwarcs divides the money with 
him, if he does not actually enter the 
houſe, is not a Principal, within 
39. Eliz. c. 15. 279 
8. The propriety of this deciſion doubt- 
1 280 
9. Aiders and abettors in Hopliſting 
oufled of clergy by 3. & 4. Will. & 
tviary, c. 9. 280 
10. Caſes in which an abettor will be 
entitled to clergy, notwithſtanding 
this act, 281 


11. A perſon may abet, though ahſent 
when the fact is committed, Page 201 


12. To abet another in treſpaſs will not 
make the abettor a principal if a felony 
be committed, 202, 1.9 


13. And thoſe who are barely preſent 
when a felony is committed, and no 
way encourage it, ſhall not be eſteemed 
abettors, 202. 1.10 


ABJURATION. 


1. Clergy anciently denied to thoſe who 
had abjured, 247 


2. Judgment of abjuration was an at- 
tainder of itſelf, ch. 48. 1.24 


3. No man can be attainted but by ſen- 
tence, or by outlawry, or by abjura- 


tion, 474. 1. 25 


ABBREVAAATIONS, 


All law proceedings ſhall be in the 
Engliſh language, in words at length, 
and not abbreviated, except in ex- 
preſſing numbers by figures, or in 

ſuch abbreviations as are moſt com- 
monly uſed, 52," 53 


ACCESSARY AND PRINCIPAL, 


1, The ſame man may be charged as 
PRINCIPAL AND ACCESSARY in the 
{ame inditment or appeal, 197. c. 29 


2. A man may be acceſſary after the 
fact, by receiving the principal, or 
one who was an acceſſary betore, ibid. 

ſ. 1 


3. A man may be acceſſary before by 
procuring another to be acceſiary 
before to the principal, 1b. 

4. There can be no acceſſaries in high 
treaſon or treſpals, 158. 1. 2 


5. Whatever will make an accefary before 
in frleny will make him a principal in 
treaſon or treſpaſs, 199 


6. If one, by command of another, com- 


mit treſpaſs, the perſon commanding 

is as guilty as if be had actually done 
it, | 199 
-. And being a principal may be tried 
and found guilty before the aQual 
perpetiatur, 199 
8. but 
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8. But in his progreſs to conviction he 
ought to be conſidered in the light of 
an acceſſary only, Page 199 (N) 1 


9. The ſame receipt which will make a 
man acceſſary after the fadt in felony 
will make him a principal in high trea- 
ſon, 199. 1. 3 

10. Whoever agrees to a treſpaſs on 
goods, done to his own uſe, is a princi- 
pal offender—but not in a treſpaſs 
on the perſon, 199. 1. 4 

11. Nor ſhall a receipt of a man who 
has committed an inferior treipais 
make ſuch receiver a principal, - 99 


4 
12. And as he cannot be puniſhed as 
principal, .he cannot be puniſhed as 
acceſſary ; for he mult be puniſhed as 
principal, or not at all, 199 


13. But perhaps he may be puniſhed for 
contempt of law, in ſcreening ſuch an 
offender from legal proceſs, 200 


14, In petit treaſon, and in all felonies 
of death; there may be acceflaries 
both before and after, who muſt be 
proceeded againſt as ſuch, and not as 
principals, 200. ſ. 5 

15. There may be acceſſaries before, 
but not after, the fact in mayhem, ib. 


16. Quære, If there can be any acceſſa- 
ries in præmunire, 200. ſ. 6 


17. All perſons who aſſemble with intent 
to commit telony or treſpaſs, and abet 
one another il. the execution of that 
or any other felony ;, and all who are 
attually prejent and abetting at the 
execution thereof are (cuntrary to an- 
cient opinions) priacipals in the high- 
eſt degree, 200. 1. 7 


18. And in homicide, if there were ma- 
lice in the abettor, and none in the per- 
ſon who actually did the fact, the 
abettor would be guilty of murder, 
and the actual perpetrator of man- 
laughter only, 201 


19. It is not eſſential to the making an 
abettor a principal, that the perſon cn 
whom the felony is committed iltould 
be under any terror from, or know of, 
the abetment, 201. ſ. 8 


bl 


20. It is ſufficient that the perſon who 
does the fact is encouraged in it by 
the hope of aſſiſtance from the abettor, 
whether he be within view of the fact 
or not, Page 201 


21. Thereforein a combination in breach 
of the peace, with a reſolution to reſiſt 
all oppoſers, it a murder enſue, all 
are equally principals, though at the 
time of the fact, ſome of them be out 
of view, 201 


22. So if a man eſcapes from one party 
of ſuch a combination, and is robbed 
by another party of it, they are all 
principals, 202 

23. So in burglary, thoſe are equally 
principals who watch at a convenient 
diſtance from the houſe while the fact 
is committing, 202. f. 8 

24. But in doing a lawful act, it mur- 
der enſues, the companions of the per- 
petrator ſhall neither be eſteemed 
principals nor acceſſaries, 202. 1.9 


25. So alſo where a bare treſpaſs is 
committed, and one of the company 
be guilty of larceny, the reſt ſhall not 
be included in his guilt, 202 


26. Nor ſhall a perſon who is barely 
preſent when a felony is committed, 
awithout taking any part or ſhewing 
afjent therein, be contidered as either 


principal or acceſſary, 202. . 10 
27. But they may be puniſhed for the 
miſdemeanor, 202 


28. Where ever a man procures a fe- 
lony to be committed, and is abſent 
at the time, and no other perſon but 
himjelf can te adjudged a principal 
in it, he ſhall be eſteemed as much a 
principal as if he were preſent, 202. 

ſ. 11 


29. No one can be puniſhed as a felen 
but either as principal or as acceſlary ; 
and where the procurer of a felony 
cannot be puniſhed as an acceſſary, 
becauſe there is no other to whom he can 
be an accif}ary, he mult be puniſhed 
as a principal, or not at all, 202 

30. If a man perſuade another to drink 
poiſon, and he grink it in his abſence, 
or if he deliver it to a third perion 
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who adminiſters it innocently in his 
abſence ; or if he incite a madman to 
kill another, and he does it in his 
abſence ; yet the perſuader, deliverer, 
or inciter, is a principal as much as 
if he had becn preſent when it was 
done, Page 202 


31. And ſo alſo are thoſe who were pre- 
/ent when the poiſon was infuſed, con- 
{enting to the deſign, 


Ds 


32. But abettors ae nt at the infuſion 
are acceſſaries only, 16. 


33. And if the perſon adminiſtering 
know it to be poiſon he 1s a principal, 
and the perſon who knowingly gave it 
to him to be adminiſtered is an acceſ- 
ſary, | 1b. 

34. By 3. Hen. 7. c. 2. all who are 
concerned in the felony of forcibly 
taking away a woman {hall be deemed 
principals, 203. 1.12 


35. Where a ſtatute ordains, that thoic 
guilty of the offence ſhall be traitors or 
frlons, it makes, by neceſſary implica- 
tion, all the procurers and abetrors of 
it principals or acceſlaries before, 
upon the ſame circumſtances which 
will make them ſuch at common 
law, 203 

36. Hhereſore thoſe who procure the clip- 
ping of the coin, fo as to make then 
princi>als at common law, mall alſo 
be adjudged principals under the ſla- 

tute, 203 

37. So alſo thoſe who abet petit treaſon, 
rape, buggery, or any telony by V- 
tute, ſhall be adjudged principals if 
preſent, and acceflaries if agent, in the 
{ame manner as in felonies at common 
law, unleſs the ſtatute otherwile ex- 
preſsly provide, 204 


38. Where a ſtatute makes any offence 
treaſon or felony, it involves the re- 
ceiver of the offender in the lame guilt 
with himſelf, n the ſame manner as in 
treaſon and felony at common law, 
unleſs there is ſome expreſs proviſion 
to the contrary, 204. 1. 14 


39. The knowing receiver of an offender 
may properly be ſ. id to be a partaker 
1a his guilt, ib, 


40. And the crime is determined by the 
rules of law in other caſes of like na- 
ture, Page 205 


41. A ſtatute by expreſſing acceſſaries 
before does not neceſſarily exclude 
acceſſaries after, 205 

42. It is an uncontroverted rule of law, 
that THE OFFENCE of the acceſſary 
can never riſe higher than that of the 
principal, 205.1. 15 

43. Therefore if a wife or ſervant cauſe 
a iranger to murder the huſband or 
maſter, and are ab/ent, they are not 
acceſſaries to the petit treaſon, but to 
the murder only; becauſe the offence 
of the principal is but murder, ib. 


44. But if preſent, they will be guilty 


of the treaſon, and the ſtranger of 
murder, 206 


45. Ax ACCESSARY BEFORE THE FACT 
15 he who commands, or perhaps 
aſſents to, if ſuch aſſent abet, the 
felonious deſign of another, but is ſo 
far abſent when he actually commits 
it, that the perpetrator could not 
hope for any aſſiſtance from him in 
committing the intended felony, or in 
any other which ſhall happen in con- 
ſequence of it, 208. f. 16 

46. But if ſuch abettor expreſsly retract 
and countermand his counſel or aſſent, 
before the felony is actually commit- 
ted, he ſhall not be conſidered an 
acceſſary to it, 200 

47. And in the indictment he need not 
be eſpecially charged, but only quod 
felonice, Fea abettavi!, incitavit, et 
procuravit, c. 206. f. 17 


48. And the ſame general allegation is 
ſufficient in ſetting forth the aid given 
to a felon by thoſe who are principals 
by being preſent at a felony, and alſo 

as to acceſſaries after, 206 


49. if a man adviſe a woman to deſtroy 


a child enjeint, and after its birth ſhe 
does it in purſuance of ſuch advice, he 
is an acceſſary, 206. ſ. 18 


50. If one command another to beat a 
man, and he beat him accordingly in 
ſuch a manner that he dies thereof, 
the commander is acceſſary before to 

| 206 


51. If 


the death, 
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1. If one command another to rob or 
born the hovie of a man, and in /o ding 
he kill him, or burn the houſe of an- 
other, the commander is as much an 
acceſſary to the {ublequent felony, as 
to that which he directly command- 
ed, | Page 206 


52. Soif I command a man to rob ano- 
ther, and he kill him in the attempt, 
without robbing him, I am an accet- 
ſary, 206 


53. But if I direct A. to poiſon B. but 
B. gives part of the poiſon to C. I am 
not an acceſſary to the death of 5 

( 20 


4. And gquere, if upon any unlawful 
act commanded by another, and exe- 
cuted purſuant to ſuch command, and 
a felony enſues, whether the com- 
mander is not acceſſary thereto, 207. 


1.19 

55. If the felony committed be ſubſtan- 
tially the ſame with the felony com- 
manded, variance onlyin circumſtance, 
as of time, place, &c. the commander 
is certainly acceſſary, 207.1. 20 


56. But if the command be to commit 
one kind of felony, and the perſon 
commanded commit a felony of quite 
a different nature, the commander 1s 


not an acceſſary, becauſe the act done 


ſubſtantially varies from that com- 
manded, 207. ſ. 21 


57. Yet if the perſon meaning to exe- 
cute the felony commanded, and un- 
der a miltake commit a different 
felony, in this caſe the commander 1s 
acceilary, 208. 1. 22 


8. Whoever conceals a felony intended 
is guilty of miſpriſion, but is not an 
acceſſary, 208. ſ. 23 


59. No one can be puniſhed as acceſ- 
ſary to homicide per infortuniam or 
Je defendendo, becauſe they are not 

; feiontes, 208. ſ. 24 

60. Therefore, on an indictment for 
murder, if the principal be found 
guilty only per infortunium, Oc. 
the acceſſaries muſt be diſcharged of 
courie, 16. 


61. So alſo acceſſaries before, where the 
principal is found guilty of manſliugh- 
ter, Pag. 209 

62. Before 11. & 12. Will. 3. c. J. ac- 
ceſſaries to piracy were not within 
28. Hen. 8. 209. 1. 25 


63. Any aſuſtance given to a known fe- 
lon, fo as to intercept the ends of juſ- 
tice, will make the offender an acceſ- 


ſary after the fact, 209. ſ. 26 
64. Inſtances given of this effect, ib. 


65. Whether reſcuing, ſuffering the 
eſcape, or preventing the apprehen- 
ſion of a felon, will make an acceſſary 
after, 210. ſ. 27 


66. Whether the bare receiving of a fe- 
lon is ſuftictent for this purpole, 210 


67. It is ſaid, relieving by money cr 
victuals, without receiving, will con- 
ſtitute an acceſſary after, eſpeci- 
ally if it prevents his being taken, 

210. ſ. 28 


68. Receiving a felon under bail will 
not make an acceſſary; for the trial 
is not hindered by it, 211. ſ. 29 


69. Soliciting the releaſe of a felon, 
teaching him to read, labouring the 
king's witneſſes, ſuffering his eſcape 
without arreſting him, or barely con- 
cealing his felony, are not acts which 
will make an acceſſary after, 211 


70. Nor at common law receiving the 


ſtolen goods, nor retaking ſtolen goods 
not to proſecute, nor taking any other 
reward, unleſs the offender received 
the thief, 211. f. 30 


71. But by 3. & 4. Will. & Mary, c. g. 
and 5. Anne, c. 31. receivers of ſto- 
len goods ſhall be deemed acceſ{.ries 
after, 211 


72. By t. Anne, e. 9. ſuch offenders may 
be proſecuted for a mi/armeanor betore 
the principal zs convicted, 212 
73- Whether the receipt of a felon par- 
doned, but liable to an appeal, will 
make an acceſſary, $52. 6.2 


74. The receiver muſt have notice, 
either expreſs or implied, of the 
felony, l 212. ſ. 32 


L 13 75. How 
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75. How far this notice ſhall be im- 
plied,” Page 212. 1. 33 


76. A wife cannot be an acceſſary by 
any receipt of her huſband, 213. ſ. 34 


77. It a wife procure her huſband to 
commit felony, it makes her an 
acct ſſary before, 213 

78. No other relation but man and wife 
will exempt the receiver from being an 
acceilary, ib, 

79. The reception of one who becomes 

a felon ex poſt face will not make an 
acceſlary, although the cauſe of the 
telony be committed before, 213. 1.25 


80. If the principal be acquitted, the 
acceſſary ſhall not be arraigned, 215. 

ö ſ. 36 
81. The exigent ſhall not be awarded 
againſt the acceflary until the priact- 
pal be attained, 216. 1. 38 
82, The attainder of the principal at the 
king's ſuit will not help the trial of an 
acceſſary in an appeal, 2106. f. 39 


83. The atcainder of the principal in one 
felony will not affect an acceſſary to 
another, 316. . 


£4. But an erroneous attainder of the 
principal, while unreveried, will let in 
the trial of the acceſſary to the fame 
tclony, 216. 1,40 


85. But the reverſal of the attainder of 
the principal 2% fade reverſes the at- 
tainder of the acceſſary, 216 


86. Where the attaindef of the principal 
3s prevented by his death, &c. &c, 
&c. the acceſſary ſhall not be ar- 
raigned, 216. 1. 41 


87. But after the principal is aitainted, 
neither his death, nor any other ſub- 
ſ-quent event, wi] avail the acceſſa- 
ry, 217. 1. 42 


88. By 1. Anne, c. 9. where any prin- 
cipal ſail be convicted, pr ſtand mute, 
or challenge above tag ty, the accelſ- 
lary before and aticr may be pro- 
ceded ag ainſt, though the principal 
be v!terwaids admited to clerpy, 
pardoned, or otherwiſe delivered be- 
1046 attainder, 227. f. 43 


89. Receivers of ſtolen goods may be pro- 
ſecuted for a miſdemeanor, though the 
principal be not convicted, Page 217 


90. But this ſhall exempt the offender 
from puniſhment as acccſlary, if the 
principal ſhall be afterwards convicted, 

217 

91. By g. Ann. c. 31. if any ſuch prin- 
cipal cannot be taken, ſuch receiver 
may be proſecuted, 217 


92. It is in the election of the proſecutor 
to indi for the miſdemeanor imme- 
diately, or wait fur the trial, &c. of 
the principal, and then proceed for the 
felony, 218 


93. But on a trial for a miſdemeanor, 
reaſonable evidence muſt be given 
that the principal could not be taken, 

| 218 


94. By 22. Geo. 3. c. 58. where the 
principal has not been convicted of 
grand larceny, orſome greater offence, 
receivers of any goods, except lead, 
iron, copper, braſs, bell metal, and 
tolder, may be proſecuted for a miſ- 
demeanor, although the principal be 
nct convicted, and whether he be 
- amenable to juſtice or not, 218 


95. Quære, If by the common law the 
acceſſary may not be arraigned, 
though he cannot be tried before the 
principal be convicted, unleſs he de- 
fires it himſelf, 219. 1. 45 


96. Whether a perſon charged as ac- 
ceſſary to more than one principal 
may be tried before all of trem have 
appeared, 219. ſ. 46 

97, If there be ſeveral principals, and 
a perſon he charged as acceſſary to 
one of them only, he may be tricd, 
though the other principals do not ap- 
pear, 219 

98. If the principal and acceſſary appear, 
and plead, they may be both tried by 
the ſame inqueſt, 220. 1, 47 


99. The guilt of the principal myſt be 
firſt ellabliſhed, 220. 1.47 


1co. If the principal plead in bar, the 
acceſſary nced not apſwer till it is 
determinee, 220 


101. The 
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101. The acceſſary may enter into the 
full defence of his principal, where 
they are tried together, 

Page 220. (N) 4 


102. If the acceſſiry be tried alone, and 
it ſhall manifeſtly appear that the prin- 
cipal was not guilty, he ſhall be diſ- 
charged, 1 


103. Whether he bare production of the 
record of the conviction of the princi- 
pal is fuilicient proof to put the acceſ- 
ſary upon his defence, 16. 


104. In what manner the acceſſary ſhall 
be tried, wherg the offence ariſes in a 
different county from that of the prin- 
cipal, < 221 


10 5. By 2. & 3. Edw. 6.c. 24. an appeal 
for murder may be brought againſt 
both principals and acceſſaries in the 
county where the party ſhall die, 222. 


5 

106. An indictment for murder or /?/ozy 
may be brought againlt acceſſaries in 
the county where ey commit the of- 
fence, 222 


107. And as a ground for proceeding, 
the Court ſhall write to the county 
where the principal was tried, fer a 
certificate uf the tate of ſuch princi- 
pal, 222 


108. On the trial of an acceſſary on this 
ſtatute, the indictment muſt expreſsly 
recite that the principal did the felony 
in the other county, 223-1. 51 


109. The court of king's bench, and the 
court of the lord high ſteward, are 
within the proviſion of the ſtatute of 
Edw. G. although not named therein: 
the reaſon of it, 223 


110. In what frm the juſtices ſhall write 
for the certificate ot the principal's 
attainder, 224. f. 53 


111. In what manner, and under what 
c rcumitances, it is adviſcable for the 
king's bench to ſend for the record it- 
elf, relating to the principal by /pecial 


qurit, 224. l. 54 
112. The probable conſequences of re- 
moving it by certiorari, 1b. 


13. By 2. Geo. 2. c. 21. where a per- 
ton ſhall be ſtricken or poiſoned at 


ſea, or abroad, and die in England, 
and & conver/o, principals and acceſſa- 
ries may be tried in the county where 
either the ſtroke, poiſoning, or death, 
ſhall happen, Page 225 
114. A ſtatute excluding principals from 
clergy doth not thereby exclude the 
acceſſaries before or after, 280. ſ. 26 


115. Nor doth a ſtatute excluding ac- 
ceſſaries thereby exclude principals, 

| 256. 264 
116. Where a ſtatute excludes thuſe who 

ſhall 4e Found guilty, c. acccilirizs 


are not included, ib, 


117, For the caſes in which acceſſaries 
both before and after are excluded 
from the benefit of clergy, wile the 
Index to the Firſt Book, *+ Felonies 
«© without Clergy,” and 264 


ACCOMPLICES, 


1. In analogy to the law of approvement, 
an accompiice may entitle himſelf to a 
recommendation to mercy, by making 
a confeſſion, and being admitted an 
evidence for the crown, 335 


2. But an accomplice giving evidence 
15 not entitled to a pardon of right, 
| 335 
3. An accomplice may be admitted as 
an evidence. notwithitanding h- has 
conicfled himſelf guilty of the ſame 
crime, it he have not been zndi&#ed tor 
it, 4355-1. 94 
4. Accomplices in4iFed are good wit- 
neſſes for the king until they are con- 
victed, 435-1. 95 
5. The unſupported evidence of accom- 
plices is ſuthcient to convict a priſoner, 
135.1 90 
6. Whether the evidence of en accom- 
plice ſhould be recezwed till ſome un- 
polluted evidence has been given to 


affect the priſoner, 435-1. 96 


ACCUSATION. 


1. An indictment is an accuſuion at the 
ſuit of the king, I 
2. The number of acczſers neceflary to 
high treaſon, 80 to 83 
Ll; ACTION 
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ACTION POPULAR. 


See INFORMATION. 


ACQUITTA L. 
Sie AUTREFOLs AcCqQuiT, 


How far an acquittal on a gui tam action 
or information mzy be pleaded in bar 
to another ſuit, Page 124 


ADDITIONS. 


1. The ſtatute 1, Hen. 5. c. 5. concern- 
ing additions, extends as well to in- 
dictments as appeals, 37. 1.70 


2. It is a fatal fault to apply ſuch addi- 
tion to the name which comes under 
the alias difus only, and not to the 
firſt name, * 47 


3- But it is not material whether any 
name be put to the alias didus, or 
not, ib. 


4. But to omit the addition to the firſt 
name of one detendant makes the in- 
dictment vicious as to all, tb, 


AMENDMENT. 


1. No criminal proſecution whatſoever 
is within any of te fatutes of amend- 
ment, 59 


2. Therefore no deſects in appeals are 
amendable, except by the common 
law, 60 


3. In what caſcs criminal proceedings 
may be amended by common law, 60 


AMICUS CURIE. 


1. An amicus curie may inform the 
Court of any defect apparent on the 
face of the record, 240. ſ. 4 


2. Amicus curiæ permitted to interpoſe 
on an indictment of death, 367. ſ. 7 


APPEARANCE. 


1. If an appellee appear, his life ſhall be 
confidered as in danger, notwithſtand- 
ing any error in the proceſs, becauſe 
the error is cured by the appearance, 


317. f. 8 


2. Whether erroneous proceſs is cured 
by appearance, if the defendant take 
exception to the error at the time he 


appears, Page 176 
3. Diſcontinuances are ſalved by an ap- 
pearance, | 176 


4. Judgment on erroneous proceſs not 
cured by the appearance of the ju- 
rors, 177. 1. 108 


$. In what caſes the appearance of the 
defendant on erroneous proceſs ſhall 
not deprive him of any advantage, 


177 
ARRAIGNMENT. 


See PRINCIPAL AND ACCESSARY, 


1. Anciently, no man was arraigned 
upon an indictment for an offence for 
which an appeal could be brought 
until the year and day for bringing 
the appeal had paſſed, 10. 1. 15 


But the Court was not peremptorily 
bound to ſuſpend the arraignment 
upon the indictment, except for ſpe- 
cial reaſons, It. 193 


3. By 3. Hen. 7. c. 1. the juſtices are 
ordered to try an indictment of mur- 
der or manſlaughter, although the 
time limited for the appeal is not ex- 
pired, 193. (N) 1 

4. Every priſoner, upon his arraigument, 
ouy ht to be uſed with gentleneſs and 
humanity, and not be brought to the 
bar under any terror but that inciden- 
tal to his condition, 193. f. t 


5. His hands ſhould not be tied, nor his 
feet fettered, except for neceſſary ſe- 
curity, nor ſhould he ſuffer any mark 
of ignominy or reproach, 194 
6. And in this privilege the law makes 
no diſtinction between clerks and lay- 
men, | 194 
7. But a diſtinction has been made, re- 
ſpecting this freedom, between the 
time of arraignment and the time of 
trial, 194. (N) 2 


8. The holding-up of the hand is a 
mere ceremony, intended only to 
identify the perſon, and may be 
diſpenſed with; for if the * 
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do not deny his identity, it is ſuffi- 
cient, Page 194. 1. 2 
This ceremony is not required in the 
caſe of a PEER, 194. (N) 3 


10. By 37. Edw. 3. c 15. every arraign- 
ment on an indictment muſt be in 


Engliſh, 194. 1.3 
11. Appeals nat conſidered as within 
this act, ib, 


12. But by 4. Geo. 2: c 26. all pro- 
ceedings mutt be in Engliſh, 195 
13. Anappeal in the king's bench ought 
to be arrai-ned on the plea fide, un- 
leſs it came in by certiorari, and then 
on the crown fide, 195. f. 4 


14. An appellee ſhall not be arraigned 
on the count, when the aorit is abated, 
195. f. 5 

15. But if the writ be good, he may in 
many caſes (wide ch. 23. ſect. 6 to 
14.) be arraigned on the count at he 
ſuit of the king, 195 
16. An attainder of high treaſon has 
been reverſed (inter alia) for the 
omiſſion of an arraignment, 195. f. 6 


17. And in all the precedents an ar- 
raignment appears upon the face of the 
record, 195 


18. And it is ſafeſt to expreſs it in eve- 
ry record of attainder by condemna- 
tion, either by confeſſion, verdict, or 
ſtanding mute, | 195 


19. In attainders upon an appeal, the 
arraignment does not conſtantly ap- 
pear upon the records, 195. f. 6 


20. An appeal of robbery at the ſuit of 
ſeveral ; the appellee qvas ſeverally 
arraigned and tried on each appeal, in 
order to entitle the different appel- 

lants to a reſtitution of their goods, 

| by 195. ſ. 7 
1. And a perſon charged with ſeveral 
indictments of robbery, at the proſe- 
cution of ſeveral perſons, may be feve- 
rally arraigned and tried on each in- 
dictment; becauſe by 21. Hen. 8. 
c. 11, each is inticled to reſtitution on 
conviction, &c. 196 


22. Every perſon attainted of robbery 
at the ſuit of one perſon may be ar- 


raigned and tried at the ſuit of ano- 
ther, if ſuch ſuit were commenced be- 
fore the attainder. Sed guezre,Page 196 


23. Quære, if a priſoner before his at- 
tainder ſhall anſwer to divers appeals 
of death and rape, in the ſame manner 
as of robbery, 196. f. 8. 


24. Wherever an appellee is arraigned 
upon an appeal at the ſuit of the king, 
he may plead a pardon, as upon an 
arraignment on indictment, 9. ſ. 13 


ARRESTING AND AVOIDING 
JUDGMENT. 


1. No confeflion ſhall preclude any ex. 
ception in arreſt of judgment for 
faults apparent on the record, 

240. f. 4 

2. The Court is bound, ex cio, to take 
notice of ſuch faults, 240 


3. Any one, as amicus Curiæ, may in- 
form the Court of them, 240 


4. By 7. Will. 3. c. 3. in high treaſon, 
or miſpriſion thereof, no mif writing, 
miſ-ſpelling, falſe or improper Latin, 
ſhall, after conviction, be any cauſe to 
arrelt the judgment, 83. 1.147 


5, In what manner judgment of outlaw- 
ry may be avoided by plea, withoor 
bringing a writ of error, 497 


6. A conviQtion of felony, whereon the 
party hath had his clergy, may be diſ- 
charged by an exception to the in- 
dictment, 498 


7. How judgment may be avoided with- 
out writ of error for matters dehbors 
the record, 498 


8. The, purchaſer of the land of one 
who 1s afterwards outlawed or con- 
demned by conſeſſion for felony, ma 
fallify the record, both as to the of- 
fence itſelf and the time when com- 
mitted, 498 

9. A judgment given without juriſditioa 
may be falſified without writ ot er- 
ror, 499 

10. An attainder of treaſon or felon 
e may be ſalſiſed either 

y the convict or his heir without 
plea, 16. 
11. Letters 
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Ir. Letters patent to reverſe an attain- 
der are void, unleſs confirmed by par- 
hamevt, Page 499 


12. How out]:wry of treaſon or felony 
may be avoided by plea, ib, 


ARSON. 


1, Ifa perfon command another to barn 
a particular houſe, and by burning it 
he alſo burn another houſe, the com- 
mander may be indicted as an acceſſa- 
ry to arſon for the ſubſc quent felony, 

206. ſ. 18 


2. But not if the command be to burn 
the huuſe of 4. and he burn the houle 
of B. except he miſtook the houſe of 
B. for that of 4. 207. 1. 21 


3. In the ſtatutes which ouſt felonies of 
clergy, the crime of arſon is omitted, 

| 259. 1. 38 

4. But the offeuce of arſon is now clearly 
excluded from clergy, 282. f. 107 


ATTAINDER. 


1. The reception of an attainted perſon 
in the ſame county in which he was 
attainted, will make the receiver an 
acceſlaty, without notice of the at- 
tainder, N 212.1. 33 

2. If an attainted perſon ſtand mute up- 
on the demand why execution ſhould 
not be done, his ohſtinacy ſhal! be 
diſregarded, 231. 1.8 


3. In what cafes it ſhall be tried whether 
the perſon ſtanding mute is the ſame 
perſon who was before attainted, 231 


4. Whether upon an attainder on one 
appeal, pending another for larceny, 
an inquelt ſhall be to intitle the appel- 

„ lantto reſtitution, ' 324. 1.5 


5. Anaitainted perſon is liable to anſwer 
a perſonal action, as if he had not 
been attzinted, 224 


6 Whether a perſon attainted of one fe- 
lony ſhall be forced to plead to a pro- 
ſecution for another, in order to let in 
the trial of the acceliaries, 32 5 


7. A reverſal of the attainder of the 


principal zp/o fato reverſes the attain- 
der of the accifliry, 590 


8. A writ of error to reverſe an attainder 
of treaſon or felony may be brought 
by the executor and heir only, 

Page 501. ſ. 10 


9. Beſore the allowance of the writ the 
errors mult be aſligned, and the leave 
of the Court obtained, 502. ſ. 11 


10. There mult be an expreſs warrant 
for it t:om the attorney-peneral, 


| 502. ſ. 13 
It. In what caſes a tire facias is neceſ- 
ſary, 502. ſ. 14 


12. An attainder by the common law 
of as much validity as by ſtatute, 

503. ſ. 1g 

13. The 28. Eliz. c. 2. that no attainder 

of high treaſon ſhall be reverſed by 

writ of error, does not extend to at- 

tainders ſince that time, 503. ſ. 16 


14. A writ of error lies in the king's 
bench on an attainder before the lord 
high ſteward, 303. 27 


15. The cenfequences of an attainder 
reſpecting the forfeiture of goods and 
chattels, and land, /ee FORFELT- 
URE. 


 AUTREFOITS ATTAINT. 


1. An attainder of felony, either by ver- 
dict, outlawry, or abjuration, may be 
pleaded in bar of any ſubſequent pro- 
ſecution, for the fame, cr any other 
felony, ch. 36 


2. This plea is of no effect if the attain- 


der be reverſed for error, but until 
reyerſal it is good, for error only 
renders it voidable, Page 323. ſ. 2. 


3. A perſon attainted at the ſuit of the 
king, and pardcned, cannot plead it in 
bar to an appeal, 324. f. 2 


. Where a perſonis attainted of felony, 
and afterwards indicted for high trea- 
ſon, either before or aſter the attain- 
der, the attainder cannot be pleaded 
in bar to the treaſon, 324. 1. 4 


5. Where an appellee of larceny bath a 
ſecond appeal againſt him, and is af- 
terwards attainted on the firſt, he can- 
not plead it in bar to the ſecond, 

324-1. 5 
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6. A perſon attainted is liable to anſwer 
a perſonal action, Page 325 


7. A principal attainted cannot plead it 
againſt a proſecution on his convic- 
tion, on which the trial of acceſſaries 
depend, 325 

8. Judgment of fort et dure in one felony 
is no bar to a proſecution for another 
felony, Sed quere for the ſame felo- 
ny, 325. f. 7 

9. Autrefois attaint no plea for one who 
breaks the priſon of the ordinary, 

325. 1.8 

10. An attainder on an indictment for 

murder is no bar to an appeal by trea- 


ſon 3. Hen. 7. c. 1. 325. 1.9 


11. In all other caſes, autrefois attaint 
is ſtill of the ſame force as it was at 
common law, | 325 


AUTREFOITS ACQUIT. 


1. This plea is grounded on the maxim, 
« That @ man's life ſhall not be in 
« danger more than once for the ſame 
« offence,” „ . 35 

2. Therefore, where an indictment or 
appeal is free from error, well com- 
menced, and brought before a compe- 
tent juriſdiction, and the priſoner is 


found rot Na he may in all caſes 


plead ſuch acquittal in bar to any 
ſubſequent pratecution for the ſame 
crime, 311. f. 1 


3. This bar need not be pleaded with a 
profert, &c. of the record of acquit- 
tal; it ovght :o come before the Court 
by writ ; and the priſoner ſhall have a 
day given him to bring it in, 312 

4. A variance between the indictment 
and the record, provided the nature of 
the crime charged be ſubſtantially the 
ſame, may be helped by proper aver- 
ments, 313. 1.3 


5. If a man be named yeoman in the re- 
cord, and gentleman in the indictment; 
or if the acquittal be for murder or 
robbery cuju/dam ignoti, and the in- 
dictment inſert the name; or if the 
indictment ſtate a different ſurnume 
than that on which the priſoner was 
agquizted ; yet the variance may be 


- 


cured by averring, that the perſon fa 
differently named was one and the 
ſame perion ; that he was known 
as well by the one name as the other, 

Page 313. 1. 3 


6. So alſo a variance reſpecting the time 


and place may be helped by averring 
that they were one and the ſame fe- 
lony, 313 
7. If the firſt indictment be in an imęgro- 
per county, the priſoner cannot plead 
an acquittal upon it. in bar to a ſubſe- 
quent proſecution in the proper coun» 
y. 313 
8. And if the acquittal be in the proper 
county, his life is not endangered by 
the ſubſequent proſecution in an im- 
proper county, and ſo cannot be plead- 
ed in bar, ib, 


9. An acquittal for larceny in the county 
Where the goods are found may be 
pleaded in bar to a proſecution for the 
ſame oftence in the county where they 
were taken, 314. 1.4 


10. And a jury of one county may try, 
whether an cffence laid in their own 
county be the ſame offence that was 
done 1n another, 314 


11. An acqui tal i tre/þaſs cannot be 
pleaded againſt an appeal of larceny 
for the ſame goods, for they are diſ- 
tin offences, 315. f. 5 


12. And generally a bar in an action of 
an inferior nature will not bar another 
of a ſupetior, 316 


13. An acquittal in murder is a good 
bar to an indictment for petit treaſon, 
for ſubſtantially they are the ſame of- 
fence, 316 


14. Burglary and ſtealing the gords of 
A. and B. and acquittal on au indict- 
ment for the burglary and ſtealing the 
goods of B. will not bar a ſubſequent 
proſecution for ſtealing the goods of 
A. but it may be well pleaded againſt 
a ſecond indictment for the bags 

31 

15, No diſcharge of an indictment 
will bar an appeal, and no dif 
charge of an appeal will bar an in- 
dictment, except an acquittal by p 

of 


— — —— — 


= — = 
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tle, or by verdict on the general iſſue, 
Page 316. 1.6 


16. Quære, If an acquittal by battle in 
an uppeal may not be pleaded in bar 
to an indictment, 316. f. 7 


17. The acquittal upon indiftment or 
appeal fo erroneous as not to ſupport 
the judgment, cannot be pleaded in 
bar to a ſubſequent indictment or ap- 
peal, 317. f. 8 


18. But it is otherwiſe if the error be 
only in the proceſs, ib, 


19. An acquittal on an appeal brought 
by an zmproper appellant will not bar 
an appeal by the igt appellant, 

318. 1.9 


20. An „ in any court of compe- 
tent juriſdiction is as good a bar as an 
acquittal z the higheſt court, 318. ſ. 10 


21. An acquittal of murder at the grand 
ſeſſion in Wales may be pleaded to an 
indictment for the ſame murder in 
England, 5 16. 


22. An acquittal of a man as ace ſſary 
no bar of a ſubiequent proſecution 


againſt him as acce/ary after the fact, 


318, f. 11 


23. But it is doubtful, whether the ac- 
quittal of a man as principal is a good 
bar againſt an indictment as acce/ary 
before the fact, 319 

24. Whether a man can be found guilty 
as principal upon evidence which only 
ere him to have been an acceſſary 

efore, 319 

25. If not, the acquittal of him as prin- 
cipal no way acquits him as an acceſ- 
ſary before; which opinion is ſtrong- 
ly holden by Mr. Juſtice Fofter, 


3'9. notts 


26, The acquittal of a man as accgſſary 
before er after is no bar to a proſecu- 
tion againſt him as principal, 319.1, 12 


27. An acquittal as acceſſary to one 
principal is no bar to an arraignment 
afterwards as acceſſary to another in 
the ſame fact, 319. f. 13 


28. By 3. Hen. 7. c. 1. principals and 


acceſſaries in murder may be tried 
before the expiration of the year and 


day within which time an appeal is 
allowed to be brought, Page 320 


29. But an acquittal on this trial within 
the time ſhall not bar the appeal, 320 


30. Nor ſhall this ſtatute extend to any 
other acquittal but on an indictment, 
321. f. 15 


31. And an acquittal on any other in- 
dictment or appeal, except for death, 
may ſtill be pleaded in bar to an appeal 

for the ſame crime, 16. 


32. And an acquittal on an appeal of 
death may be ſtill pleaded to an in- 
dictment, ib. 

33. How the record ſhall be produced 
in pleading autrefois acguit, 359 


34. A priſoner ſhall be allowed a copy 
of his indictment to enable him to 
plead autręfois acquit, 369 


AUTREFOITS CONVICT. 


1. This plea is allowed, becauſe the par- 
ty ought not to be brought twice into 
danger of his life for the ſame crime, 

327. 1. 10 


2. A conviction of felony may be pleaded 
to an indictment or appeal for the ſame 
felony, 327 


3. A conviction of manſlaughter on an 
appeal may be pleaded to an indict- 
ment or appeal of the ſame death, 76. 


4. But a conviction of manſlaughter on 
an indidtment cannot be pleaded to an 
appeal, unleſs the convict be admitted 
to, or has prayed his clergy, ib, 


A conviction of one felony cannot be 
pleaded in bar of another felony, 328 


6. A perſon admitted to his clergy ſhall 
not thereby bar a ſubſequent proſecu- 
tion for another felony not within the 


benefit of clergy, 328. ſ. 11 


7. A perſon convicted of manſlaughter 
on an indictment of murder, who 
hath prayed his clergy, though not 
actually admitted to it, may bar any 
ſubſequent appea/ for the ſame death, 

| 328. f. 12 


8. But 
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$. But if a perſon be acquitted on ſuch 
an indictment it is no bar to the ſub- 
ſequent appeal, Page 328 


9. It is not material whetherthe appeal in 
bar, whereof ſuch conviction andclergy 
are pleaded, were depending at the 
time of ſuch conviction, or not, 20 

. 13 


10. Unleſs the Court call a man to judg- 
ment on a conviction of manſlaughter, 
on an indictment of murder, he cannot 
demand clergy, and therefore cannot 

lead ſuch conviction and clergy in 
bo to an appeal, 329. f. 14 


11. But it is now ſettled that ſuch a con- 


viction, and the prayer of clergy, may 


be pleaded in bar to an appeal for the 
ſame death, whether the party were 
called to judgment or not, 1b. 


12. But if the record is erroneous either 
in reſpe& of inſufficiency in the in- 
dictmeat or appeal, or for a mit- trial, 
&c. ſo that his life was not in danger, 
the priſoner cannot plead ſuch con- 
viction and clergy thereon had, in bar 
of a ſecond indictment or appeal, 329 


13. The form of the concluſion of a 
plea of autrefois convidt of man- 


ſlaughter, 330. 1.16 


14. Pure, if autrefois convit of /o defen- 
dendo on an indictment of murder may 
not be pleaded to an appeal of the 
ſame death, 330. 1. 17 


15. An appeal lies againſt a perſon con- 
victed until he is attainted, ib. 


B. 


BATTLE. 


1. A trial by battle is in the election of 
the defendant in appeals of treaſon 
before the marſhal; and in telony 
either by appellants or approvers, 


413 


2. The form, manner, and conſequence 


of waging battle, ib. 


3. A defendant cannot wage battle ei- 
ther againſt the king or a peer of the 


realm, Page 414 
4. No battle ſhall be waged againſt a 
citizen of London, 415 


5. No battle ſhall be waged in rape, 76. 
6. In what caſes the plaintiff may coun - 


terplead an iſſue of battle, ib, 
7. Batile cannot be waged againſt a 
blind inan, i6 


BEHAVIOUR. 


How far a recognizance for 'good be- 
haviour may be ſuperſeded by certio- 


LA A ME} 


1. Where the firſt marriage is abroad, 
and the ſecond within the realm, may 
be tried in England. Quære, if the 
firſt is in England, and the ſecond 
abroad, if it may not be fo tried, 
: 20. ſ. 40 


2. Bigamy was ancizntly debarred of 
clergy, 249.253. 478 
3. By 1. Edw. 6. c. 12. although a 
man be married to two wives or more, 
he ſhall have his clergy, 249 


BILLS os EXCEPTION, 


No bill of exceptions is grantable on 
indictments ſor treaſon or felony, 457, 


458 
BLOOD CORRUPTED. 


1. The king's pardon cannot ſalve the 
corruption of blood by attaincer of 
treaſon or felony, 357. ſ. 57 


2. An attainder of treaſon or felony 
ſtains the biood, and renders the part y 
ign'ble, 493. 1. 47 

3. The convict whoſe blood is corrupted, 
can neither inherit as heir, nor can he 
have an heir, ib, f 48 


4. Corruption of blood bars a deſcent, 
unleſs the land were entailed, 76. ſ. 49 
7 5. In- 
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5. Inſtances of the courſe of deſcents 
which may be barred, by the cor- 


rupted blood of one, in the line 


through which it mult paſs, Page 483 


6. A perſon whoſe blood is corrupted, 
{till retains a capacity to purchaſe 
lands, but he cannot hold them, 494, 

1. 50 

7. In what caſe corruption of blood 

ſhall create eſcheat, 495 


8. Blood once corrupted, cannot be re- 
ſtored to its original purity, but by 
the omnipotence of parliament (vide 
ſupra, No. 3+), ib. ſ. 51 

9. But iſſue born after pardon, may 
inherit in the ſame manner as if the 
blood of the anceſtor had never been 
corrupted, ib. 

10. By 7. Ann. c. 21. and 17. Geo. 2. 
c. 3 . after the death of rhePretender and 

His /ons, no attainder for treaſon ſhall 
corrupt the blood, 16. 


BURGLARY. 


x. An indictment mult deſcribe the of- 
fence by the word burg/ariter, or bur- 
gulariter, Or ourgalartter, 26 

2. Principals and accc{ſuries, before the 
fact in burglary, excluded from cier- 
87. 281, 282 


3. Where a man found guilty in one 


county of an offence which amounted. 


to burglary in another, is ouſted of 
clergy, 273 
4. An indictment for burglary is inſuf. 
ficient without the word noctanter, 

| Hye 
5. Accomplices in burglary diſcover- 
ing, &c. wo offenders, are entitled to 

a pardon, 334. 1.6 


BURNING is rug HAND. 


1. By 4. Hen. 7. c. 13. convidts for 
murder, not in holy orders, ſhall be 
marked with an M; and for felony 
with a T, in the brawn of the left 
thumb, 288. 1. 121 


2. By 18. Eliz. c. 7. every convict ad- 
mitted to clergy and burnt in the 


hand, ſhall be delivered out of priſon; 
and notto the ordinary, Page 290.1.124 


3. By 5. Ann. c. 6. perſons convicted of 
larceny and burnt in the hand, may 
be ordered to the houſe of correction, 


| 293 
4+ By tg. Geo. 4 c. 74. burning in the 
hand aboliſhed, 294 
5. Tranſportation is only put in the 
place of judgment for burning in the 


hand, and not in the place of the 
actaal burning, RX 295 


E. 
CANON LAW. 


1. Al] perſons in holy orders have thi 
privilege of clergy by the canon 
law, 248 

2. The canon law is of no force, except 
where it is allowed by, and is con- 
ſiſtent with, the common or ſtatute 
law of the realm, 248. 1. 2 


3. In what inſtances the common law 
has been received, with reſped to the 
benefit of clergy, 249 


CAPIAS.—FYide PROCESS. 


1. In what caſe a capias ſhall iſſue, upon 
a nihil being returned to a wenire, 


139. ſ. 10 


2. AM capias is not, properly, the firſt pro- 
cis on an indictment, under the de- 
gree of nv hem, or telony, Kc. unleſs 
given by tome ſtatute, 139. 1. 11 


3. A capias is the firſt proceſs on in- 
formation againit a commoner for 
intruſion, &c. 139. f. 12 


4. Where à capias ſhall iſſue in Qu 
Au, 140. f. 13 


5. A capias ſhall iſſue on a criminal in- 
formation, if no appearance be en- 
tered in four days after /ubpana, ib. 


ſ. 14 
6, A 
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6, A capias is the firſt proceſs in all 
indictments of treaſon or felony, 
Page 140. 1. 15 

7, How many days muſt be between the 
tele and the return, 140. ſ. 16 


8. A capias ſhall iſſue againſt a defend- 
ant who eſcapes, 141. 1. 19 


9. A ſuit by capias inſtead of difringas 
is a diſcontinuance, 141 
10. A capias is annulled by the inter- 


vention of a Term between the zefte 
and the return, 141 


11. On every inditment under the de- 
gree of capital, there muſt be three 
capias's before the exigent ſhall be 


awarded, | 182 


12. How many capas's are required in 
oute taury on a capital offence, 179 


to 193 
CAPTION. 


1. If it appear by the caption of an in- 
dictment, that it was found by leſs 
than twelve jurors, the proceedings 
upon it will be erroneous, 11. ſ. 16 


2. Contrary to former determinations, 
the omiſſion of the words proborum et 
legalium hominum in the caption of an 
indictment, is not fatal, 12 


3. The caption of every indictment 
muſt ſhew, that it was taken before 
ſuch a court as had juriſdiction over 
the oftence, 73. 1, 119 

4. Whether it be neceſſary in the cap- 
tion of an indictment to inſert the 
words necnon ad diverſas felonias, or 
the words damini regis, &c. 73.1. 121, 

122 


5. The caption of an indictment at a 
ſeſſions of the peace muſt mention 
before whom the ſeſſions was holden, 
and tet forth the nature of the com- 
million of the juſtices, &c. 74. f. 123 


6. If it does not name the juſtices, or 
if it os the word afipnat”, it is in- 
ſufficient,” 74 

7. A caption taken ad magnam curiam 
cum let4 teniam, is ſufficient, 75. 

ſ. 124 


8. A caption taken at a leet, without 
ſewing whether the court was held 
by grant or preſcription, is ſanAified 
by many precedents, Page 75 


9. The caption of an indictment found 
at the !eet, or other inferior court, 
muſt exprejsly fre, that the jurors 
were twelve in number; that 'they 
were of the place, &c. for which the 
court is holden, and that it was found 
upon their oaths, 75.1. 126 


10. And guere, if the omiſſion of the 
jurors names in the caption is not 
error, 76 


11. How far the omiſſion of certain 
technical phraſes in the caption will, 
or will not, vitiate the indictment, z&, 


12. The caption of an indictment muſt 
ſet forth the Cay and year when the 
court was holden, 77. 6. 127 


13. It may be recorded as found either 
in the projext or the preterperfect 
5. 


tenſe, 1 
14. It muſt ſhew in the year of what 
king it was taken, ibs 


15. If the ſtyle of the day or year be 
ſet forth in any figures but Roman, 
it is inſufficient, 16. 


16. The year of Our Lord is not neceſ- 
ſary, | th, 


17. An indiQment taken at an adjourned 
ſeſſion, muſt ſhew when the crigrual 
ſeſlion began, -. i, (N) 22 

18. If the court is ſtated to have been 
held on a day which is impoſſible, it 
is fatal, ib, 

19. If a caption ſet forth no place at all, 
where the indictment was tound, or 
not, with ſufficient certainty, or ſet 
forth a place not within the jurile 
diction ot the court, it is in ufhcient, 

77. f. 128 


CERTIORARI. 


1. An appeal removed into the king's 
bench by certiorars ought to be ar- 
raigned on the crown fide, 193. . 4 


2. A certiorari is not the proper writ to 


remove a record of the conviction of 
@ Prin. 
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a principal, as evidence on a trial of 
the acceſſaries in the king's bench, 

| Page 224 

3. The king's bench may award a cer- 
tiorari to remove the proceedings 
from any inferior court, unleſs they 
are exempted by the charter of mſti- 
tution, 144. f. 22 


4. A certiorari from the king's bench 
lies to juſtices in eyre, gaol-delivery, 
and of a county palatine, 144 


5. It lies to the college of phyſicians in 
caſes where they are impowered to 
fine and impriſon, 144 


6. It lies to juſtices of the peace, &c.even 
where they are impowered finally to 
hear and determine, 145 


7. It lies to commiſſioners of ſewers, not- 
withſtanding the act ſays they ſhall 
not be compelizd to certify their 257 


ceedings, 26. 
$. It lies to remove a preſentment in a 
court leet, ih, 


9. It lies to remove the examinations of 
prijiners before juſtices of peace taken 
purſuant to the ſtatutes of Philip and 
Mary, ib, 


10. It lies to a private juriſdifion cre- 
ated by act ot parliament, 16. 


11. It lies to commiſſioners of bank- 
rupts, TA 


12. A ſpecial ground. muſt be laid be- 
fore a certiorari ſhall iſſue to a county 
palatine to remove proceedings in a7 
aHon, ib, 

13. If judges of aſſize proceed againſt 
a perfon for non-reſidence, it is a 
good ground for a certiorari, ib, 


14. A certiorari lies to remove an in- 
dictment for not doing ſtature-duty on 
the highway, or for not repairing a 
bridge, 15. 

15. It lies to the quarter- ſeſſions of a 

corporation, 16. 


16. Or to remove proceedings beſore 
two juſtices, 16. 


17. Or to remove proceedings on the 
conveuticle act, ib. 


18. It lies to remove an order on ap- 
peal from a ſcavenger's rate, Page 145 


19. It lies to remove an inquiſition 
taken by the ſheriff under a private 
act of parliament, and the verdict and 


judgment thereon, ib, 
20. It lies to remove an order of baſ- 
tardy, ib. 


21. But no certiorari will lie to judges of 
oyer ard terminer to remove a recog- 
nizance; nor to juſtices, &c. to re- 
move a poor's-rate, . 


22. A certiorari will lie to the courts of 
the Cinque Ports to remove all crimi- 
nal proceedings, 1b. ſ. 24 

23. A certiorari will lie to the grand 
ſeſſion, or to a ſeſſion of the peace for 
ales, to remove any indictment for 
a crime non-capital, 146 

24. A certiorari has removed an indict- 
ment for murder from Wales, 146, 

| (N) x 

25. A certiorari may be granted to re- 
move any indictment from London or 
NMidaleſeæ, on three days notice being 
given, 146. f. 26 

26. But by a certiorari to London, only 
the tenor of the indictment ſhall be 
removed, ib. 


27. The king's bench is bound to grant 
a certiorari to remove an indictment, 
at the inſtance of the king, 147. 1. 27 


28. But if the defendant pray a certi- 
orari, it is in the diſcretion of the 
Court whecher they will grant it or 
not, ib, 


29. And the abſolute right of a proſe- 
cutor to a certzorari is confined to 
caſes where the crown itſelf is con- 
cerned, by the attorney-general, 147. 

(N) 2 

30. Where a private proſecutor only 
uſes the king's name, it js alſo granted, 
unleſs cauſe 2 ſhewn againſt it, ib, 

31. But every defendant mult lay a ſpe- 
cial ground before the Court will 


grant a certiorari, ib, 
32. The Court will not grant a certiorari 
to remove an luditment ſor bigamy 

| from 


A TABLE OF PRINCIPAL MATTERS, 


from Hicks's Hall, without the proſe- 
cutor conſents, Page 147 


3- The Court will never grant a certio- 
rari for the removal of an indictment 
before jultices of gaol- delivery, with- 
out ſome ſpecial cauſe, 147 


34. Inſtances in which the Court have 
removed indictments from juſtices of 
gaol-delivery, 147. 148 
35. The court of king's bench will not 
grant a certiorari for a conviction of 
recuſancy upon a default at ſeſſions, 

| 3 148. ſ. 29 
36. It ſeems a good objection againſt the 
ranting à certiorari, that i/ſie is 
joined below, and à wenire awarded, 
148. 1. 30 

37+ A certiorari ſhall never be awarded 
to remove an indictment after con- 
wiction, unleſs for ſpecial cauſe, 148. 

| ſ. 31 


38. A certiorari may iſſue to remove a 


conviction upon the foreſt law: the 
reaſon of it, 148 


39. The Court will refuſe a certiorari 
to remove a recognizance from juſ- 
tices of oyer and /erminer, 149 


40. No orders of commiſſioners of ſewers 
ought to be filed without notice, 149 


41. In what manner the king's bench 
will proceed on a certiorari to com- 
miſſioners of ſewers, 149-1. 34 

42. By 1, and 2. Philip and Mary» 
c. 13. no certiorari, ſhall be granted 
to remove any recognizayce, unleſs 
ſigned by the chief juſtice, or, in his 
abſence, one of the other judges, &e, 

149-1. 35 

43- By 5. and 6. W. and M. c. 11. in 
Term time no certiorari, at the proſe- 
cution of the party indicted, ſhall be 
granted by the king's bench to re- 
move any indictment or preſentment 
from ſeſlions before hor; unleſs on 
motion in open court, 10. 1. 36 


41. But in Vacation ſuch writ may be 
granted by any of the judges of B. R. 
whoſe name, and alſo the name of the 
perſon to whom granted, ſhall be in- 
dorſed thereon, 


Vor. IV. 


150. ſ. 36 


45. To whom the writ of certiorari is 
to be directed, Page 150 


46. Where a record may be removed 


into the king's beneh without any 
certiorari, © 151 


47. By 21. Jac. 1. c. 8. certiorari's for 
the removal of an indictment of riot, 
forcible entry, or aſſault and battery, 
from the quartez-ſeflions, ſhall be de- 
livered in open court, and before 
allowance the defendant ſhall be 
bouad in rol. with ſureties, to pay 
the proſecutur his colts aud damages, 

162, 1. 42 

48. The king's bench, upon the remov- 

al of any indictment, required a recog - 


nizance fr. m the defendant to carry 


down the record, 153 


49. By F. and 6. W. and M. c. 11. and 
8. and 9. Will. 3. c. 33. defendants 
proſecuting certiorari's at ſeſſions 
ſhall enter into a recognizance of 
z0l. with two ſureties, before one 
juſtice of the peace, or judge of king's 
bench, &c. to appear and plead ta 
iſſue in the king's bench at bis own 
coſts, to try the indictment at the 
next aſſizes, or Term, on notice to the 
proſecutor, 153. f. 44 


50. Such recognizances, certiorari s, and 
indidtmenis, ſhall be tiled in the king's 
bench, and the name of the proſecu- 
tor (if he be the party grieved, or 
ſome publick officer) indorſed on the 


back of the indictment, ib, 
51. How this act relates to indictments 
found at Hicks"s Hall, 153. Aci 


52. By 5. and 6, Will. and Mary, c. 11, 
if the defendant proſecuting ſuch cer- 
tjorari be convicted, the king's bench 
ſhall award 7exed coſts to the proſe- 
cutor, / he be the party grieved, or a 
civil cfficer, &c. 154. 1.45 


$3. The proſecutor within ten days 
after demand ſhall have an attach» 
ment for the recovery of the coſts ſo 
taxed, and the defendant's recogni- 
zance ſhall not be diſcharged till 
they are paid, 154 
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54. By 5. and 6. W. and M. c. 11. the 68. If the proſecutor receive the third 


ſame 1s enacted concerning certiorari's 
tothe counties palatine, Page 154 f. 40 


55. The juſtices muſt make a return, 
although a proper recopnizance be 
not given according to tne act, 154. 

| 1. 47 

56. The above ſtatutes only refer to 
defendants indicted, therefore certio- 
rari's obtained by proſecutors remain 
as at common law, 154. 1.48 


57. The above ſtatutes do not reſtrain 
the power of the king's bench in 
taking recognizances upon granting 
certicrari's at common law, 154. . 49 


58. If ſuch a recognizance varies, either 
in the ſum or the condition, from the 
directions of the act, yet it is of the 
ſame force as beſore the act was 
made, 154 


59. A certiorari procured by a defen- 
dant under the ſtatutes will not be a 
Juper/edeas to the courts below, unleſs 
the conditions are complied with, 155 


60. If the ſureties appear to be worth 
z0l. the juſtices cannot refuſe them, 
£7 155. f. 50 
61. Jueære, if ſome of ſeveral defendams 
find fureties, whether the indictment 
ſhall be removed as to all, 155. ſ. 51 
62, The taxation ſhall only be of the 
colts ſubſequent to the certiorari, 155. 

1. 52 

63. The proſecutor, by accepting taxed 
cofts, is not refrained from aggra- 
vating the fire, 155. 1. 53 
64. But under a certiorari at common 
law, the acceptance of coils is entire 
ſatisfaction, _ tb, 
65. The proſccutor, to be entitled to 


coſts, mult be either a civil officer, our 


the party injured, | 155 
66. Being bound over to proſecute will 
not entitle the party to cults, 7} 


67. If che proſecutor be a party injured, 
or a civil oflicer, and the name is omit- 
ted to be indorſed on the back of the 
indictmert, the truth of the fact may 

be ſupplied by affidavit, 155 


part of the ſine, and then applies for 
his colts under the recognizance, u hat 
he has received ſhall be deducted, 

| Page 156 

69. The payment of the fine does not 
diſcharge the defendant's recogni- 
zance for the cofls, ib, 
70. When the colts are taxed they be- 
come a wefted debt, and the pei ſonal 
repreſentatives of the party may re- 
cover them, 16. 


71. Where no recognizance is taken, as 
under the lottery act, &c. the Court 
cannot tax coſts, ib. 

72, The Court will not order a recegni- 
Zance at common law to ſtand as a fe» 
curity for coſts, ib. 


73. But a recognizance on the ſtatute 
ſhall ſtand as a ſecurity for axed colts, 
for not going on to trial (vide /upra, 
No, 69), although he acquitted, or 
the proſecutor had taken e defendant 
in execution for the amount, 415 


74. But the recognizance ſhall not be 
| forfeited for not going on to trial, 
unleſs the proſecutor give rules ac- 
cording to the practice of the court, 

| 415. f. 58 

After the recogni zance, the Court 
will not en to any motion to quaſh 
the indiAment or certiorari, . 59 


76. By 5. Geo. 2. c. 19. No JupG- 
MENTS OR ORDERS OF JUSTICES 
or THE PEACE ſhall be removed by 
certiorari, unleſs the party ſuing the 
certiorari ſhall firſt enter into a re- 
cognizance, with ſureties, betore the 

juttice or ſeſſions where the judgment 
or order is made, or before one of 
the judges of king's bench, in the 
ſum of gol. to protecute the ſame at 
their own cofts without delay, and to 
pay the other party their tull coſts and 
charges within one month after ſuch 
judgment or order is confirmed, 150, 


. 57 


77. The recognizance ſhall be certified 


to king's bench, and filed with the 
certiorari and judgment, &c. If the 


judgment is confirmed, the party en- 


titled 
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titled ſhall have an attachment for his 
colts, if not paid within ten days after 
demand, Page 157 


78. By 13. Geo. 2. e. 18. no certiorari 
ſhall iſſue to remove any proceedings 
before jultices of peace, unleſs applied 
for within fix calendar months, and 
on oath, that fix days notice thereof 
in writing to the juſtice, &c. who 
may ſhew cauſe againſt the iſſuing of 
{uch certiorari, . 137 


79. The dectſions on theſe ſtatutes enu- 
merated, é 158 


80. After a certiorari is allowed, all 
ſubſequent proceedings on the record 
below are erroneous, 159. 1. 57 


81. How the delivery of a certiorari 
operated before the 21, Jac. 1. 76, 


82. If execution has been awarded be- 
low, the juſtices, &c. ſhould iſſue a 
ſuperſedeas to the ſheriff, which will 
make a ſubſequent execution void, 159 


83. If the execution be partly levied 
before the delivery of the /uper/edeas, 

a writ of wenditiont exponas will au- 
thorize the ſheriff to proceed, 159. 
rt ſ. 58 

84. A certiorari coram nobis, &c. makes 
all proceedings on the record, ſubſe- 
uent to its delivery, erroneous, whe- 
* before or after its return, 160 


85. A certiorari in this reſpect is 
ſtronger than a wwrlt V error, which is 
ineffectual, unleſs the record be cer. 

tifed in a reaſonable time, 15. 


86. It is /aid, the very iſſuing of a cer- 
liorari is aſuperſcuens. Sed quære, ib. 


87. For if a certiorari to remove an in- 
dic ment be not delivered before the 
jury be ſworn, the trial may proceed, 

16. 


88. A certiorari is of no effect unleſs it 
be delivered before its return is ex- 
pired, | ib. 

8g. A certiorari is no ſuperſedeas of an 
indictment at ſeſſions, without a pro- 
per recognizance, ib. 


90. A certiorari removes all proceed- 
ings done between the ee and the 
return, Page 160 (N) 

91. A certiorari for the removal of a 
recognizance of good behaviour, or 
for an appearance at ſeſſions, will not 


Juperſede its obligation, 160. f. 60 


92. If an indictment be removed by 
certiorari after iſſue joined and re- 
manded, the trial ſhall proceed as if 
no certiorari had iſſued, 160. f. bi 


93. Inferior courts proceeding after cer- 
tiorari delivered, are guilty of con- 
tempt, _ S 161, ſ. 62 

94. A certiora i once filed, the proceed; 
ing below can never be revived by 
procedendo, 161. f. 63 


95. But the certforari may be taken off 
the file, if improperly obtained, and 
then a procedendo may be moved for, 

| 14119. (N) f 

96. If the defendant be convicted and 
the proſecutor ſues out a certioruri, 
the defendant ſhall have W 

10. 

97. The return to a cer/iorar; muſt be 
under the ſeal of the court or perſon 
to whom it is directed, 161. f. 64 


98. A return held bad; becauſe upon 
paper inſtead of parchment; 16. (N) 


99. The return muſt be made by the 
very perſon to whom the certiorars is 
directed, unleſs he have power te 
make a deputy, and that power be 
ſhewn in the return, or otherwiſe no- 


thing is removed by it, 161: f. 65 


100. If the return differ from the writ 
in the deſcription of the perſon, yet it 
is good, provided he is equally well- 
known by e.ther deſcription, 16. 

101. Quære, how the Court ſhall pro- 

cced upon a certiorari returned by a 
part only of the perſons to whom it 
was directed, ib, 


102. A certiorari to remove an order of 
two juſtices, may be directed to the 
(ions and returned by them, 162 

103. Before a recognizance taken by a 
juſtice is recorded at the ſeſſions, it 

Mm 2 mult 
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muſt be returned by the juſtice, al- 


though it may be in the uy d of 
. 67 


the clerk of the peace, Page 162. 


104. A return by juſtices ſhall have the 
clauſe zecnox ad diver/as felonias, 2 
162 

x05. If the perſon to whom a certiorari 
is directed make a falſe return, no 
affidavits ſhall be received of its 
falſity, but the party injured muſt ſue 


or inform for the falſe return, 162. 
| ſ, 68 


105. But if the public good be immedi- 
ately concerned, the Court will refuſe 
to file ſuch falſe return, ib. 


; 107. Sarpluſage, in a return to a certio- 
rari, ſhall be diſregarded, 162 


208, The return to a certiorari ought to 
certify the record itſelf, or the tenor 
of it, or the tenor of the tenor, ac- 
cording as the writ may require, 

| 186 ſ. 71 
tog. Where the writ requires the record 


a return of the tenor only is naught, 


163 


110. Except in London, where a return 
of the tenor only is warranted by the 
city charters, ib, 


111. If the purport of the certiorari be 
only to try the iſſue of nul tiel record, 
it 3s ſufficient to certify the tenor, 
though the æurit require the reeord, i. 

112. Alſo if the court awarding the 
certiorari have no juriſdiction to pro- 
ceed upon the ſubject matter of the 
record itſelf, the court below ought 


only to certify the tenor, is. 


113. Nothing can be removed where 
the certiorari is imptoperly directed, 
is. 

114. A certiorari may remove a record, 
hefore its retura, though ſuch record 
be not in ze ac the time of the reſte, 
or delivery, id, 
115. A verdict cannot be removed from 
ſeſſions before judgment, 18. (N) 
116. A certiorari will remove an indict- 
ment, notwithſlanding a diſcontinu- 
ance on it in the court below, ö. 


ſied is againſt H. only, 


117. Where the certiorari requires af 
indictment or other record taken de · 
fore juſtices of a certain deſcription, 
and that certified appears to have 
been taken before juſtices of a diffe- 
rent deſcription, nothing is removed, 

Page 163. 1. 73 


118. Where the writ deſcribes an in- 
dictment for ſtealing two horſes, and 
that certified is for ſtealing one only, 
nothing is removed, 164. 1, 77 


119. Nor where the variance is be- 
tween foreign ſalt and /alt in general ; 
or in the deſcription of a place, 164, 

| ' ſ. 7 

120, Nor where the record required is 
againlt 4. B. and C. and that certi- 

164. 1. 80 


121. But a certiorari to remove a record 
againſt 4. only, will remove it as 
againſt him, although others may be 

included in it, | 16. 


122. Where there is a material variance 
between the aurit and the records 
certified, in the names or addition of 
the patties, nothing is removed, 165 


123» Yet if the variance be only in the 
pelling, and the words have the ver 
ſame ſound, it is immateria!, 4 


124. If the writ name more defendants 
than are named in the record, it is 
variance, 166. notis 


125. The wvrit need not deſcribe whe- 
ther the offence be contra formam ſla- 


guts, 3 ibs 
126. A certiorari to remove à conviction 


on an inditment muſt give the de- 


fendant a day in cuurt, ib. 
127. Where the record required is not 
removed, the Court will quaſh the 
writ, and award a new one, or ſuffet 
the Court below to proceed, as in 
diſcretion ſhall appear proper, 166. 
ſ. 82 


128. What proceſs is to be awarded 
after the removal of a record by cer- 
tloruri into a ſuperior court, ib. 


CHAINS, 
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CHAINS. 


1. By 25. Geo. 2, c. 37. the Court be- 
fore whom a murderer is convicted 
may appoint the body of any ſuch 
criminal to be ung in chains, after 
execution, Page 509 


2. It has been reſolved by the judges 
that the hanging in chains is not to 
form any part of the ſentence, 510 

3- The Court may, after ſentence, di- 
rect the hanging in chains, by a ſpe- 
cial order to the ſheriff, 50. voti: 


CHALLENGES. ---Sze JURORS, 


1. A priſoner for any crime may, by 


the common law, challenge any of 
the Grand jus, as being out- 
lawed for felony, villeins, returned by 
the proſecutor, or not returned by the 
proper officer, c. 11 
2. Whether a priſoner who challenges 
more jurors than the law allows, ſhall 
be adjudged to ſtand mute, 228. f. 2 


3. No challenge can bo taken either to 


the array or the polls of the PerTY 
Jury, until a full jury appear, 387 
4. No juror can be challenged, either 
by the king or the priſoner, after he 
is ſworn, except by canſent, unleſs 
for ſome cauſe ſubſequent to his being 
ſworn, ib. 


x. The array cannot be challenged after 
any of the jurors are ſworn, 36. 1. 1. 
(N) 

6. A juror, after he is ſworn, may be 
peremptorily cballenged another day, 
16, 

7- Formerly the king might challenge 
peremptorily any number of jurors. 
But by 33. Edw. 1. he ſhall now aſſign 

2 cauſe certain, the truth of which 
fall be tried, as in other challenges, 
338 

$. This ſtatute extends as well to all 
criminal caſes as to civil, 388. ſ. 3 
9. The king need not ſhew his cauſe of 


challenge till the whole panel is per- 
uſed, and it appear there will not be 


ſufficient without the perſon ſo chal- 
lenged, Page 388 
10. If the defendant challenge tours 
parawaile, he ſhall ſhew his cauſes, 
betore the king need ſhew any, ons 


| 3 
11. A peer can take no challenge to any 
of his peers, 388. f. 4 
12. Where ſeveral are tried on a joint 
venire, the challenge of one is a chal- 
lenge as to all, ib. 


13. - 24. Geo. 2. c. 18. no challenge 
ſnall be caken by a peer to any panel 
for want of a Abt, ib, 


14. The priſoner muſt take all ſuch 
challenges himſelf, even in caſes 
where counſet are allowed, 389 


15. Ry the cammon law, a peremptorY 
challenge was allowable in all capital 
caſes, 16. 


16. By 33. Hen. 8. c. 23. it ſhall not 
allowed in high treaſon or miſ- 
pri ſion of high treaſon, ib, 


17. But as to high treaſon, the right of 
peremptory challenge is revived by 
1. P. and M. c. 10. 390 


18. Quære, whether a peremptory chal- 
lenge ſhall be allowed upon the trial 
of a callateral iſſue, 290. 1. 6 


I9. At common law the priſoner might 
challenge any number of jurors pe- 
remptorily under the number of thir- 
ty-five, 390. . 7 

20. Ry 22. Hen. $, c. 14. no perſon ar- 

: reigned for any petit treaſon, murder, 
or felony, ſhall be admitted to chal- 
lenge peremptorily above twenty, 

| 390. f. 8 


21. But the 1, and 2. Phil. and Mary, 


c. 10. has revived the old challenge 
of thirty-five as to petit treaſon, ib. 


22. Contrary to the opinions of Hale 
and Hawkins, if a priſoner challenge 
more than twenty, the challenge ſhall 
be over-ruled, and the juror ſworn, 391 


23. Where a juror is Challenged for 
cauſe by the priſoner, the cauſe ſhall be 
immediately ſhewn, and not as in 2 

M m'3- Chal. 
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challenge by the king (No. 9) after 
the panel is peruſed, Page 391. ſ. 10 


24. Ii the cage of challenge be diſal- 
lowed, the ſame juror may he chal- 
lenged peremptorily before he is ſworn, 

| ib, 


25. Itisa cauſe of challenge that 
a juror is an alien, a minor, or a 
villein, ib. 
26. A peer may be diſcharged from the 
jury by writ of privilege, or he may 
challenge himſelf as being a peer, or 
he may he challenged, for that cauſe, 
by the party, 392. ſ. 11 


27. In what caſes the want of freehold 
is a good cauie of challenge againſt 


Jurors (See JURORS), 392. ſ. 12. to 
398. ſ. 25 

28. It is a good cauſe of challenge that 
a juror is outlawed, or ſentenced to 
any i»fameus puniſhment, or that he 
hath been convicted of treaſon, fe- 
Jony, perjury, conipiracy, forgery on 
5. Eliz. &c, 398 


29. Such exceptions are not ſalved by 
a pardon, queere, ib. 


30. Anciently excommunication was a 
good cauſe of challenge, ib. 


31. But ſuch cauſes, unleſs the recard 
be ſhewn, are not principal, but to 
the favour only, | 10. 


.. 


32. The conviction of conſpiracy muſt 
be at the king's ſuit, 16. (N) 


33. It is no good cauſe of challenge to 
a juror that he is returned upon the 
panel contrary to the ſtatute Weſt. 2. 
c. 38. 399. ſ. 26 


34+ By 25. Edw. 3. c. 2. a challenge 


that a juror is indicted for the ſame 


offence which be is impanelled to try, 


is good, 39. f. 27 
35. If the juror baye any claim to the 
forfeiture which may follow con- 

viction, it is a good cauſe of chal- 

lenge, 309. ſ. 28 


36. Or that he hath declared an opinion 
agalaſt the priſoner e, is. 


37. A juror cannot be examined as to 
ſuch fact upon a voir dire, becauſe it 


ſounds in reproach, Page 399 (N) 


38. It is no good challenge that the 
juror has found others guilty on the 
ſame indictment, 400. ſ. 29 


39. If a juror hath given his dogs the 
names of the king's witneſſes, it is a 
good cauſe of challenge for the king, 

400. ſ. 30 

40. The king may either make a prin- 
cipal challenge or to the favour, 
abhere he is a party, 400. ſ. 31 


41. A ſubject cannot take a challenge 
for che favour againſt the king, 400. 

| 32 

42. The ſubject cannot challenge for 
the malice of the ſheriffs, unleſs ſome 
inſtance of partiality be ſhewn, ib. 


43. It is no principal challenge, where 
the king is a party, that the juror is 
his immediate tenant, 400. ſ. 33 


44+ A challenge for ſuch cauſe ought 
to conclude to the favour, 16. 


45- By 28. Edw. 3. c. 13. ALIENS AND 
DENIZENS ſhall be tried by jurors 
the one half denizens and the other 
aliens, if ſo many aliens can be found 
in the place, &c. 400. f. 34 

46. The Englih half of the jury ought 
to be qualiſed as jurors (Sce JuroRs), 

401 

47. Quære, if any omiſſion which ths 
law requires in a jury per medi:tatem 
lingaæ, be a good cauie of challenge, 

| 492, 403 


CLERGY, 


1, Anciently the clergy inſiſted that the 
facredneſs of their characters exempted 
them from the puniſhments of /ecular 
tribunals, 247. f. 1, 283.1. 110 


2. And, bv the canon law, all perſons in 
holy orders were intitled to the privi- 
legium clerical, 248 
3. Before the ſtatute articuli cleri, g. 
- Edw. 2. the privilege of clergy was 
denied to thaſe who had abjured the 
realm, 
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realm, or confeſſed their guilt, &c, 
Page 248. 1. 3 

4. By 25. Edw. 3. c. 4. all manner of 
| Clerks, as well fecular as religious, 
ſhall enjoy the benefit of holy church, 
248. . 4 


5. All perſons were conſtrued to be 
within this ſtatute who could read a 
dere, except convicted heretics, Jews, 
Mahomedans, . Pagans, perſons blind 
or maimed, or thoſe guilty of bigamy, 

248 

G. But by 1. Edw. 6. c. 12. perſons 
guilty of bigamy are admitted to 
clergy, ib. 

7. By 21. Jac. 1. c. 6. women guilty of 
ſuch larceny for which men were ad- 
mitted to clergy, ſhall be burnt in 
the hand and impriſoned, 248. f. 6 


8. By 3. and 4. Will. and Mary, c. 9. 
where a man may demand his clergy, 
a woman, upon her prayer for the be- 
nefit of this ſtatute, ſhall have it alſo, 


and be burnt in the hand and impri- 


ſoned, 250. 1.8 


9. Sacrilege, and breaking the priſon of 


the ordinary, were only intitled to 
clergy at the diſcretion of the ordi- 
nary, 250 


10. By 4. Hen. 7. c. 13. every perſon 


not within orders, who has once re. 
ceived the benefit of clergy, ſhall not 
be admitted to it a ſecond time, 251. 

ſ. 11 


11. Every perſon within holy orders 
claiming clergy a ſecond time, ſhall 
loſe the benefit, if he fail to produce 
his letters, or a certificate on a day 
given by the Court, 15. 


12. By 28. Hen. 8. c. 3. perſons in 
holy orders ſhall be under the ſame 
pains as perſons not in holy orders, as 
to the offences mentioned in this ſta- 
tute, | 251. f. 12 

13. By 32. Hen. 8. c. 2. perſons in 
holy orders admitted to clergy, ſhall 
be burnt in the hand, and ſuffer in all 
reſpects as lay perſons ſo admitted, 10. 


14. By 1. Edw. 6. c. 12. all perſons 


convicted of other offences than thoſe . 


mentioned in the act, ſhall have, the 
benefit of clergy, as before the firlt of 
en. 8. Page 251. ſ. 13 


15. Where lay perſons are not excluded 
from clergy the firſt time, perſons in 
holy orders may have it as often as 
they want it, except, &c. 251 


16. But where the hence is generally ex- 
duded from clergy, perſons in holy 
orders ſhall have no more benefit than 
lay perſons, 252 

17. By 34. and 35. Hen. 8. c. 14. the 
clerks of the peace ſhall certify the 
attainders of clerks convict unta the 
king's bench, and, on being written 
to, ſhall certify the ſame to the judges 
of gaol- delivery, 252.14 

18. The juſtices may write in their own 
name to the clerk of the crown in 
the king's bench, for the certiſcate of 
the tranſcript of an attainder, - 5 3. 

4 

19. By 3. and 4, Will. and Mary, g. 9. 
the clerks of the peace, &c. ſhall 
certify convictions, at the requeſt of 
the proſecutor, which ſhall be evi- 
dence on a fecond 1nditment for an 
offence within clergy, 253. f. 19 


20. In what manner a COUNTERPLEA 


may be filed, in order to ouſt an 


offender of his clergy, 254. 1. 19 (N) 


21. Clergy is demandable by the com- 
mon law, upon an indictment or ap- 
peal, for any crime whatloever which 
ſubjects the offender to the lots of life 

or member, except high treaſon and 
ſacrilege, 254. 1. 20 

22, New-created treaſons again? the 
king are alſo excluded, without ſpe- 
cial words, 254. (N) 


23. Petit treaſons ſeem to have been 
excluded by the common law. But 
by 25. Edw. 3. de clero, c. 4. it is 
allowed for any treaſons or felonies 
touching other perſons than the king 
himſelf, 255. f. 21 


24. The conſtruction alſo, that infidia- 
teres viarum and depopulatores agrorum 
were outted of clergy, is revived by 
4. Hen. 4. c. 2. 255. f. 22 


M m4 25. From 
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2 g. From the above ſtatutes it follows, 


that all perſons who were intitled to 
the benefit muſt, if not intitled to it, 
be denied it by ſome ſtatute made 
ſince the 25. Edw. 3. Page 255. {. 23 


26. Wherever an offence is made felony 
by ſtatute it ſhall have clergy, unleſs 
expreſsly excluded, 355+ f. 24 


27. To ouſt an offender from the benefit 
of clergy, the indictment muſt ex- 
preſsly bring his caſe within the ſta- 
tute by which tne privilege is taken 
away, 255. f. 25 


28. A murder mut be laid and proved 


of malice prepenſe ; the offence of an 
acceſſary before muſt be maliciouſly ; 
of a cutpurie clam er: ſecrete à per ſond 3 
robbery muſt be i or near the high- 
vay, or the offender ſhall have his 
clergy, ib. 


29. But with reſpect to acceſſaries, words 
which are tantamount in ſenſe, and 
differ only in the manner of ex- 
preſſion, are ſufficient, ib. 


zo. Where a ſtatute takes away clergy 
from an offence which was capital at 
common law, the indidtment need not 
conclude contra formam ſtatuti. ib. 


31. A ſtatute excluding the privcipals 
from clergy doth not thereby exclude 
acceſſaries before or after, 256. ſ. 26 


32. Neither doth a ſtatute excluding 


the acceſſaries thereby exclude prin- | 


cipals, ib. 
33. Where a ſtatute excludes thoſe from 


clergy who ſhall be found guilty of any 


crime, it ſhall be conſtrued to exclude 
principal: only, | ib. 
34. Where cletgy is allowable, it ſhall 
be allowed as well to one who ſtands 
mute, &c. as to one who is convicted, 
256. f. 27 

35+ But a ſtatute taking clergy from 
thoſe who ſhall be found guilty, doth 
not take it from thoſe who ſhall ſtand 
mute, &c. 257. ſ. 28 


35. But ſuch a ſtatute extends as well 


to thoſe who ſhall confeſs, as to thoſe 
who are convicted by verdict, #76, 


37. Or STATUTES TAKING AWAY 
CLERGY, Page 257. 1. 29 


38. By 23 Hen. 8. c. 1. no perſon 
found guilty of petit treaſon, murder 
of malice prepenſe, robbing churches, 
&c. or perſons in their dwelling- 
houſe, any of the family being therein 
and put in — robbing in or near the 
highway, burning houſes, or barns of 
corn, nor any acceſſaries to ſuch offen- 
ders, ſhall be admitted to clerpy, 
perſons in holy orders excepted, 257 


39. This ſtatute does not extend to per- 
ſons ſtanding mute, challenging, &c. 
or outlawed, and was therefore eaſily 
evaded, 257.1. 31 


40. By 25. Hen. 8. c. 3. this defect is 
remedied, 258. ſ. 32 


41. But this ſtatute extends not to ap- 
peals, nor to acceſſaries before, nor 
to perſons outlawed, 258. ſ. 33 


42. By 1. Edw. 6. c. 12. the above 
offences (No. 38.) and all borſe- 
ſealers are again ouſted of clergy ; 
but all other caſes of felony ſhall be 
entitled to clergy in the ſame manner 
as before the 1. Hen. 8. 258 


43. The ſtatute extends to appeals, 
perſons in holy orders (No. 38.), and 
perſons outlawed, 259. 1. 35 


44+ The defects of this ſtatute pointed 
out, | 259 


45. By 5. and 6. Edw, 6. c. 10. the 
25. Hen. 8. is revived, 260 


46. The queſtion examined, whether 
this ſtatute revives the whole of the 
25. Hen. 8. &c. &c. 1 


47. By 4. and 5. Phil. and Mary, c. 3. 
acceſſaries before to petit treaſon, wil- 
ful murder, robbery in a dwelling 
houſe, or near the highway, and arſon, 
are deprived of clergy, 251. 263 


48. This ſtatute is reftrained to ſuch 
robberies in a dwelling-houſe only as 
were deprived of clergy by the for- 
mer acts, 263. 1. 46 

49+ An indictment or appeal to 6 an 


acceſſary of clergy, muſt purſue the 
ſubſtance of this ſtatute exactly, 204. 
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go. By 3. and 4. Will. and Mary, c. 9. 
ſuch perſons as were before excluded 
by former acts, on conviction by ver- 
dict or confeſſion, are excluded on 
ſtanding mute, challenging, &c. or 
being outlawed, Page 264. f. 48 


51. This ſtatute does not extend to 


appeals, nor to felonies by ſubſequent 
ſtatutes, 264. 1. 49 
52. By 23. and 25. Hen. 8. principals 
in PETIT TREASON are excluded 
from clergy upon indiftment, &c. &c. 
265. 1.50 

53. Quære if they are not excluded in 
appeals, 265. ſ. $1, 52 
54. By 23. and 25. Hen. 8. and 1. Edw. 
6. c. 12. wilful MurDer of malice 
prepenſe is excluded in all caſes, 2 5. 

| 54 

55. It is not excluded in appeals upon 
challenging more than twenty, 266 


56. By 4. and 5. Phil. and Mary, c. 4. 
acceſſaries before are excluded as 
well upon indictments as appeals in 
all caſcs, 266. 1. 56 

57. By 1. Jac. 1. c. 8. Homicipe BY 
STABBING is excluded; but thoſe 
who abet this offence are not, Mw 

* 37 

58. By 3. and 4. Will. and Mary, c. 9. 
thote indicted of /uch manſlaughter are 
excluded, as well on ſtanding mute, 
&c. as on conviction, 266. f. 58 


59. By 8. Eliz. c. 4. Larcexy from 


the perſon of another privily without 
bis knowledge is excluded from clergy, 


267. 1. 59 

60. This ſtatute does not extend to ac- 
ceſſaries either before or after, 267. 
ſ. 60 


G1. By 1. Edw. 6. c. 12. and 2. and 4. 
Edw. 6. c. 33. principals in Hos s8+ 
STEALING, &c. are excluded from 
clergy, 267. ſ. 61 

62. By 31. Eliz. c. 12. all acceſſaries 
both before and after are alſo ex- 
cluded, 268. f. 63 

63. By 10, and 11, Will. 3. c. 23. t 
commit larceny in any ſhop, ware - 


houſe, coach-houſe, or ſtable, 

wately, and to the value of five ſhil- 
lings, or to aid therein, is excluded 
from clergy, Page 268. 1. 64 


64. Neither acceſſaries nor perſons out- 
lawed are excluded from clergy for 
this offence, ib. ſ. 65 


65. By 12. Ann. c. 7. to ſteal from any 
dwelling-houſe or out-houſe to the 
amount of forty ſhillings is excluded 
from clergy, #6. ſ. 66 


66. Apprentices under fifteen years of 
age who ſhall rob their maſters are 
not within the act, 269. ſ. 67 


67. Perſons outlawed and acceſſaries 
are not within this act, 269. ſ. 68 


68. By 22. Car. 2. c. 5. to ſteal cloth 
or WooLLENS FROM THE Rack or 
tenter in the night-time is excluded 
from clergy, 269. ſ. 69 

69. By 18. Geo. 2. c. 27. to ſteal linen, 
&c. from BLEACHING OR PRINT= 
ING GROUNDS, or to aid therein, is 
felony without clergy, ib. 


70. But the court may in diſcretion 
tranſport the offender for fourteen 
years, 269 

71. By 22. Car. 2. c. 5. embezzlin 
NAVAL STORES to the amount o* 
twenty ſhillings is excluded from 


clergy, 270. ſ. 70 
72. But the court may tranſport for 
ſeven years, 270 


73. By 14 Geo. 2. c. 6. and 15. Geo. 2. 
c. 34 to ftealsHEEP, OR THE OTHER 
CATTLE therein mentioned, is ex- 
cluded from clergy, ib, 


74. By 24. Geo. 2. c. 45. to ſteal 
goods on NAVIGABLE RIVERS to the 
value of forty ſhillings is exciuded 
from clergy, ib. 


75. By 26. Geo. 2. c. 19. ftealing from 
VESSELS IR DISTRESS, &C. 16 ex- 
cluded from clergy, 271 


76. By 23. Hen. 8. c. 1. 25. Hen. 8. 
c. 3. and 3. ard 4. Will. and Mary, 
c. 9. SACRILEGE, or robbing any 
church, chapel, or holy place, is ex- 
cluded from clergy, 271. ſ. 72 


77. It 
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77. It is not ſacrilege within this act, 
unleſs the robbery be accompanied 
with a breaking, Page 271. ſ. 73 


78. But by 1. Edw. 6. c. 12. all per- 

ſons are ouſted of clergy for feloni- 
oully taking goods out of any church, 
&c. 


271. 1. 74 

79. The offender may be tried in a dif- 
ferent county than that in which the 

- offence ſhall be committed, 15. 


80. Acceſſaries to ſuch a robbery or 
ftatling are not excluded by any ſta- 
tute, unleſs the offence amount to 
burglary, 27.2. ſ. 75 
87. Juæ re, if ſacrilege is not excluded 
from clergy by the common law, 

: 272.1. 76 
$82. All perſons, not in holy orders, in- 
_ dicted of * robbing in or near the 
« highways,” are excluded by 23. 
and 25. Hen. 8. 1. Edw. 6. C. 12. 
and 3. and 4. Will. and Mary, c. 9. 
272 

$3. No robbery is within theſe ſtatutes 
but ſuch as is laid “ in or near the 
highway, and to have put the perſon 


robbed in fear,“ 273. 1. 79 


84. By 25. Hen. 8. c. 3. and 3. and 4. 
Will. and Mary, c. 9. robberies and 
durglaries tried in a different county 
from that in which they were com- 
mitted, are excluded from clergy, if 


they be of ſuch a kind as would have 


been excluded upon a convittion in 
the proper county, 273 


85. There is no need of an entry on re- 


cord that the felony was committed 


274-1. 82 


36. But it is uſual to write on the mar- 
gin of the indictment, that it is for 
telony in another county, ib. 


87. What judgment an offender ſhall 
receive who is convicted of an offence 
within clergy in the ſecond count, 

e. 274 ſ. 83 

88. By 3. and 4. Phil. and Mary, c. 4. 
acceſſaries before the fact in robbery 
in or near any highway, are excluded 
clergy, | 274. 1. 84 


in a different county, 


89. By 23. and 25. Hen. 8. and 3. and 
4. Will. and Mary, c. 9. to rob any 
perſon in his dwelling-houſe, any of 

the family being within and put in 
fear, is excluded from clergy, Page 
EY 275. f. 8; 

90. By 3. and 4. Phil. and Mary, c. 4. 
acceſſaries before are alſo excluded, 
275. ſ. 86 


91. By 1. Edw. 6. c. 12. tobreak a houſe 
in the day-time, and commit felony 
therein, any per/on being within at the 
time, is excluded from clergy, whe- 
ther tried in the ſame or a different 
county, 275. f. 87 


92. By 4. and 5. Phil. and Mary, c. 4. 


acceſlaries before are alſo excluded, 
, 13. 


93. The breaking of a cupboard, door, 
or trunks, &c. or any fixture only, is 
not a breaking within the at, 276, 

ſ. 88 


94. By 3. and 4. Will. and Mary, c. 3. 
to take away goods in any dwelling- 
houſe, any perſon being therein and 
put in fear, or to aid in ſo doing, is 
excluded from clergy, 276 


95. By 5. and 6. Edw. 6. c. 9. perſons 
found guilty of robbing any other in 
their dwelling-houſe, or any part 

thereof, any of the family being within 
the prec incts of the ſame, ſhall be ex- 
cluded from clergy, whether the fa- 
mily there being thall be ſleeping or 
waking, 276. s 3g 

96. No perſon found guilty of robbing 
any perſon in any bootu or tent in 
any tair or market, the owner or any 
of his family being within, ſhall be 
admitted to clergy, whether the fa- 
mily there being be ſleeping or wak- 
ing, 277. 1.90, 91 


97. No robbery is within this ſtatute 


which is not accompanied with an 
actual breaking, 277.1. gz 


98. A ſojourner being in the houſe at 
the time of the robbery, will not 
bring it within the ſtatute, 277 


99. It is only neceſſary to ſtate, that 
divers perſons were in the houſe, with; 
out 
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out ſhewing they were under any re- 


lation to the party robbed, Page 278 


100. By 3. and 4. Will. and Mary, c. . 
to rob any houle in the day-time, any 
perſon being therein, or to aid in lo 
doing, is excluded from clergy, 16. 


101. Quære, if acceſſaries to a robbery 
ia a booth or tent are excluded, except 
it be from the perſon of a man, ib. 


102. By 29. Eliz. c. 15. any perſon 
found guilty for telonious taking away, 
in the day-time, money or guods to 
the value of 5s. in any dwelling- 
houle, or the outhoule thereto belong - 
ing, al:hough no perſon be therein at the 
time, ſhall be excluded from clergy, 

| 279. f. 95 

103. The ſtatute ſhall only extend to 
ſuch a felonious taking as is accom- 
panied with a breaking of the houſe, 
&c. 279. 1. 96 

104. A chamber in an inn of court is a 
dwelling-houſe within this at, 279. 


. 97 


105. A lodging in Somer/et-houſe (an old 


palace), or Whitehall, is not within 
this at, 16. 


106. No acceſſary is ouſted of elergy 
by this ſtatute, 279. ſ. 98 


107. He who ſtands by and abets ano- 
ther while he breaks and enters the 
houſe, and afterwards divides the 
ſpoil, but does not actually enter the 


houſe himſelf, is not within the ſtatute, 


| 280 
103. The law of this caſe doubted and 
explained, ib. 


109. By 3. and 4. Will. and Mary, 
c. 9. Whoever. ſhall % another to 
break any dwel:ing-houſe, ſhop, or 
warchouſe thereunto belonging, in 
the day-ume, and ſtzal money or 
goods to the value of 5s. although no 
perſon be therein ſhall be excluded 
from the.r clergy, 280. 1. 99 


110. This ſtatute not mentioning out- 
houſes, an nt to ſuch a felony in 
an outhouſe, not being a ſhop, &c. is 

clearly intitled to his clergy, 281. 

| . 109 


111. The acceſſaries before to ſuch a 


felony in an euthouſe, not being a 
ſhop, &c. are ftill entitled to clergy, 
Page 282. 1. 101 


112. But all principals in any felony 
within 39. Eliz. are excluded from 
clergy, whether in the ſame or a dif- 
ferent county, 282. f 102 


113. By 3. and 4. Will. and Mary, c y. 
whoever ſhall reb any other perſon, 
or ſha!l aſi, &c. to commit ſuch of- 
fence, ſhall not have the benefit of 
his clergy, 282. f. 103 


114. In BuxcLary the principal 1s 
ouſted of clergy, by 1. Edw. 6. c. 12. 
if any perſon be in the houſe at the 
time of the breaking, and thereby put 
in fear, 282. 1. 104 


I1g. By 18. Eliz. c. 7. principals in 
urglary are excluded generally, i. 
105 

116. By 3. and 4. Will. and Mary, 
c. 9- acceſlaries before the ſact are 
excluded, 282 


117. By 23. and 2g. Hen. 8. and 3. and 
4. Will. and Mary, c. 9. principals 
in AzSON are excluded from clergy, 

282. ſ. 107 


118. By 4. and 5. Phil. and Mary, c. 4. 
acceſſaries to the fact before, in all 
caſes, are alſo excluded, 282. ſ. 108 


119. By 1. Edw. 6. c. 12. every peer. 
is allowed clergy in all caſes wherein 
others are excluded by that act, ex- 
cept wilful murder, 282. ſ. 109 


120. Therefore peers are entitled to 
clergy, unleſs ouſted by ſome ſtatute 
made ſince 1, Edw. 6. or revived by 
5. and C. Edw. 6. c. 10. ib. 


121. By the above ſtatutes clergy is 
taken from the of/ences but aiders and 
abettors are not named in them, 
; 282 (N) 

122. CIEROY might be demanded by 
ihe antient common law as ſoon as the 
priloner was brought to the _ 283. 

. 110 


123. But ever ſince the reign of Hen. 6. 
it has been held not demandable till 
aſcer trial, | 283 

| 124 Ard 
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424- Agd clergy may now be allowed, 
y the perſon autberized to grant it, at 
any time, or under any citcumſtances, 
before execution actually done, Page 

|; 284. f. 111 


325. The Court might always admit to 
clergy, without its being demanded, 
upon evidence of the priloner being a 
clerk, | 234 

125, Except the conviction was for ſa- 
crilege, or breaking the priſon of the 
ordinary, ib. 


127. The temporal judge is to decide 
whether the oftence be within the 
Privilege, and whether the priſoner is 
entitled to the benefit, 285. 1.113 


128. How far the canon law is part of 
the common law, ib. 


129. While the title to clergy depended 
upon reading the neck werſe, the tem- 
poral judge over-ruled the ordinary, 
and recorded /egit or non legit, accor- 
ding to his own judgment, 285 

130. By 1. Edw. 6. c. 12. the neceſſity 
of ſuch an ability to read, in the caſe 
of a peer, is taken away, 286 |. 114 


131. And by 5. Ann. c. 6. the neceſſity 
of ſuch reading is allo taken away as 
to every common perſon, 286. 1.115 


132. Anciently, if the ordinary demand- 
ed or refuſed his clerk againſt law, 


his temporalitics might be ſeized, 
286. ſ. 116 


133. But ſince 25. Edw. 3. c- 6. the 
ordinary is only liable to a fine for 


contempt of the guare non aa, 
28 


134. In what marner a clerk was to be 
delivered to the ordinary, and after- 


wards demſſacd by the common law, 
ib, 


135. By 4. Hen. 7. c. 13. commoners 
convict of murder ihall be marked 
with an M, and of otner felony with 
a T, on the brawn of the left thumb, 
in open court, before they are deli- 


vered to the ordinary, 288. ſ. 221 


136. How a convict for manſlaughter 
3 | 
may be detained, 289 


137. By 8. Eliz. e. 4. perſons admitted 
toclerpy, who have before committed 
any other ſuch offence, and have not 
been indicted for the ſame, may be 
indicted and tried for the ſame, as if 
they had not been admitted to clergy, 

Page 289. f. 122, 123 


138. By 18. Eliz. c. 7. after clergy al- 
lowed, and burning in the hand, ac- 
cording to 4. Hen. 7. c. ig. (Vide 


| ſupra, No. 146.) the priſoner, inſtead 


ot being delivered to the ordinary, 
ſhall be diſcharged, 290. ſ. 124 


139. Pat the Court may, in diſcretion, 
infli't one year's impriſonment on 
ſuch offenders, 290 


140. And all perſons admitted to their 
Clergy ſhall, notwithſtanding, be put 
to anſwer lor all other felonies, 290. 
ſ. 126 


141. Since theſe ſtatutes a conviction 
tor a felony within clergy, and an al- 
lowance ot it thereon, is as much a 
diſcharge of all precedent felonies 
within clergy (though not of any 
others) as it was before the ſtatutes, 

290. ſ. 127 

142. A clerk convict admitted to cler- 
gy, bas by it a kind of ſtatute pardon, 
the ſame as if he had made his pur. 
gation at common law, 291. ſ. 128 


143. The reaſonableneſs of theſe con- 
ſtructions defended, 291 


144. The admiſſion of clergy reſtores 
the party to his credit, and enables 


him to be a witneſs, 292. ſ. 129 


145. Quere if a pardon would have 
this effect, ib, 
146. The admiſſion to clergy gives the 
party a capacity to purchaſe goods 
and to retain the profits of his land, 

: 292. 129 

147. The lands, &c. which the offender 
had at the time of conviction being 
thereby veſted in the king, ſhall not 
be diveſted either by pardon or pur- 
gation, _ 
148. A pardon never avoids any prece- 
| Neat legal act, | ib. 
149. Pur- 
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149. Purgation was rather connived at 
than allowed by the common law, 
Page 292 

150. The 8. Eliz. c. 4. &c. (Vide ſupra, 
No. 148, 149.) ſeems to take from 
the ſpritual court the power of ge- 

| priving the party for the crime for 
which he may have received clergy, 
IDs 


151. Thoſe who are exempt from burn- 
ing in the hand ſhall have the fame 
privilege without it, as others have 
with it, 293. 1. 131 


152. After a man is admitted to his 
clergy, it is actionable to call him a 
felon, 293. ſ. 132 


253. By 5. Ann. c. 6. where perſons 
ſhall be burnt in the hand, &c. the 
judge may alſo in his diſcretion com- 
mit the offender for not leſs than fix 
months, nor more than two years, to 
the houſe of correction, &c. 293. 


ſ. 134 

154. By 19. Geo. 3. e. 74. perſons con- 
victed of felony within clergy, and 
liable to be burnt in the hand, may, 
inſtead of fach burning, be ordered to 
ay a moderate fine, or to be pub- 
licly or privately whipped, but not 
more than three times, 294. 1. 135 


155. Such whipping. &c. ſhall have 
the like effects and conſequences as 
burning in the hand, ib. 


156. But this act ſhall not abridge the 
power of the Court to impriſon coa- 
victs for manſlaughter for one year, 
nor any of the powers or puniſhments 
given by 5. Ann. c. 6. ib, 


157. Judgment of tranſportation is 
only put in the place of judgment for 
burning in the hand, and not in the 
place of the actual burning, ib. 


CLERK os Tye CROWN, ASSIZE, 


AND PEACE. 


In what manner to certify the con- 
viction or attainder of one admitted 
to his clergy, in order to ouſt him on 
a demand of it a ſecond time, 252 


CONFESSION. 


1. By 5. and 6. Edw. 6. c. 11. and 7. 
Will. 81 c. 3. high treaſon muſt be 
proved by two lawful witneſſes, unleſs 
the party without violence confeſs the 
ſame in open court, Page 79. 1. 134 


2. Theſe words mean a confeſſion upon 
the arraignment of the party, 81. 
ſ. 140 


3. If a priſoner pl-ads or confeſſes, he 
ſhall not be treated as one who ſtands 
mute if he be afterwards obftinately | 
filent, but ſhall be tried or condemned, 


229. f. 4 


4+ An expreſs confeſſion is, where a perſon 
directly confeſſes the crime, which is 
the higheſt conviction that can be, and 
may be received after not guilty, not- 
withſtanding the repugnancy, 239. 

| | ſ. 1. 


5. A confeſſion of an indictment of 
treſpaſs eſtops the defendant to plead 
not guilty to an action for the ſame 
treſpaſs, 239. . 2 


6. Quere, whether a confeſſion of a ca- 
pital crime will eſtop not guilty to an 
appeal for the ſame offence. ib, 


7. Judges will not record a confeſſion 
which probably proceeds from fear, 
folly, or ignorance, ib. 


8. An implied confeſſion is, where a de- 
fendant in a caſe not capital doth not 
directly own his guilt, but in a manner 
admits it by yielding to the king's 
mercy, ib. 


9. The effect of an implied confeſſion, 
249 

10. No confeſſion whatever before final 
judgment will deprive the detendant 
of taking exceptions in arreſt of judg- 
ment, to errors on the face of the te- 
cord, | 240. ſ. 3 


11. Before the ſtatute articuli cleri, cler - 
gy was refuſed to thoſe who confeſſed 
themſelves guilty, 248. f. 3 


12. By the conſtruct'on of arti. uli cleri 
clergy was allowed to ſuch as con- 
feſſed on arraignment. ib, 
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13. A ſtatute which out clergy from 
thoſe who ſhall be found guilty, ex- 
tends to thoſe whoſe confeſſion is re- 


corded, Page 256, 257 


14. The party's own confeſſion is the 
higheſt conviction, 288 


15. A confeſſion, whether upon exami- 
nation in purſuance of 1. and 2. Ph. 
and M. c. 13. or on a biilment or 
commitment on 2. and 3. Ph. and M. 
c. 10. or by the common law, or in 
diſcourie with private perſons, may 
be given in evidence againſt the party 
confeſſing, but not againſt others, 419 


16. The identity of the examination 
muſt be proved before it can be read 
in evidence, 420 


17. Confeſſions obtained by the flattery 
of hope, or extorted by the impreſſions 
of fear, are not admiſüble in evidence, 


424 
18. All acts and facts which ariſe in 


conſequence of even an extorted con- 
feſſion, may be given in tear” 
ib. 

19. The ſtatute 7. Will. 3. prevents a 
confeſſion of high treaſon, unleſs in 
open court, from having the force of 
a conviction, 420 


20. In high treaſon, a conf-fſion may 
be given in evidence for any purpoie, 
except to prove the overt acts laid in 
the indictment, ib, 


21. A confeflion muſt be taken all to- 
gether, and not by parcels, 426 


COPY or INDICTMENT, 


1. By the common law it was always de- 
nied in treaſon and felony, 36g. f. 13 


2. On a legal exception being taken, 
the Court will grant a copy of ſo 
much of the indictiacne as rclates to 
the exception, ib. 


3. The Court will grant a copy of the 
heads of an indictnient, fo as to ena- 
ble a priſoner to frame a plea in bar, 
&c. to the charge againlt him, 369. 

1. 13 


4+ By 7. Will. 3. perſons indicted fof 
high treaſon, except counterfeiting 
the coin, &c. &c. ſhall have a true 
copy of the whole indiciment five days 
before their trial, Page 369. 1. 14 


5- This muſt be intended five days before 
his arraignment, becauſe the priſoner 
pleads in/fanter upon his arraignment, 

| 370. notis 

6. By 7. Ann. c. 21. copies of all in- 
dictments for high treaſon, except, 
&c. ſhall be delivered to the party 
indicted ten days before the trial in 
the preſence of two witneſſes, 70 


7. Lord George Gordon's the firſt trial 
upon this act after it took effect, 350. 
notes 


COS TS. 


See CERTIORARI, IX FORMATION. 


119 
2. Where a pardon will diſcharge coſts 
given by a ſpiritual court, 120 


3. How coſls ſhali be allowed and taxed 


on a certiorari, 16. 


1. For coſts on an information, 


COUNSEL. 


1 lf a priſoner indifted of felony offers 
an exception to the indictment, for 
any error reſpecting the grand jury, 
he ſhall have couniel alkenes; 17. 

ſ. 29 

2. At common law, no counſel ſhall be 
allowed a priſoner, whether peer or 
commoner, upon the general iſſue, 
upon an inditment of treaſon or fe- 
lony, unleſs ſome point ot law arile 
proper to be debated, . 365 

3. This rele of law defended, ib, 


4. Counſel are allowed in an appeal. 
The reaſon of it, ib, 


5. The Court will aſſign counſel where 
it is doubtful if the facts proved 
amount to the crime charged; or 
whether the witneſſes be legally ad- 
milible; or the jurors be lawful 
jurors ; or the inc ictment, proceſs, 
&c. erroncous, 366. f. 4 

6. But 
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6. But the priſoner muſt propoſe the 
point; and the Court will judge whe- 
ther it is of ſufficient importance to 


require counſel, Page 366. 1. 4 


7. Any one may be counſel for a pri- 
ſoner, without aſſignment, for matters 
collateral to the point in iſſue, as the 
pleading a pardon, aſſigning an error 
to reverſe outlawry, or any ſpecial 
matter, 366. f. 5 


8. On the trial of a peer, if a queſtion 


ariſe concerning parliamentary pro- 
ceedings, the lords will not permit 
counſel to argue it, 367. 1.6 


9. An amicus curiæ may inform the 

Court of any error in the record, 
n 367. 1.7 

10. A counſel cannot aſſiſt a man in 
priſon for a capital crime, and pre- 
pare him for his trial, without bein 


aſſigned by the Court, ib. 


11. By the indulgence of the Court, 
counſel may aſſiſt priſoners both in 
priſon and at the bar, 307 


12. But in frifne/s they ought not to 
interpoſe in matters of fact, ib. 


13. Nor ought priſoner to have the aſ- 
ſiſtance of any papers drawn by coun- 


{el, ib, 


14. After counſel are aſſigned, they 
cannot be diſcharged without the pri- 
ſoner's conſent, 367. 1-8 


15. The Court will frequently add 
more counſel to thoſe firſt alligned, 
16. 


16. The Court cannot aſſign a king's 


counſel to an appellee, 367. f. 9 
17. A king's counſel may be either for 
or againſt an appellee, 16, 


18, By 7. Will. 3. c. 3. perſons accuſed 
of high treaſon, whereby corruption 
of bluod enſues, &c, or for mil- 
prifion of ſuch treaſon, may make 
full defence by counſel, not exceeding 
two, who ſhall be aſſigned by the 
Court on the priſoner's defire, and 
have free acceſs to him at all ſeaſon- 


able hours, 367. 1. 10 


19. A queſtion has been made (ly Bur.- 
LER, Juflice), whether the requeſt of 
counſel ought not to be made by the 
priſoner in prrſon, Page 368. notis 


20. If any perſon be outlawed for ſuch 
treaſon, and after take his trial, he 
ſhall have the benefit of the act, 468- 

1.14 


21, By 20. Geo. 2. c. 30. perſons im- 
peached by the commons of Great 
Britain of any ſuch high treaſon, &c. 
&c. may make full defence by two 
counſel to be aſſigned on the appli- 
cation of the party at any time after 
the articles ſhall be exhibited, 368 


S T 


See Grand Jury, Joos, TRIAL. 


1. No grand jurors can indict any of- 
fence which doth not ariſe within the 
limits of the county jor which they 
are returned, 18. 1, 34 


2. The finding any collateral matter, 
expreſsly alledged in an indictment, 
to have happened in a different coun- 
ty, is void, | 18 
3. If the county be expreſſed in the 
margin of the indictment, the vill in 
which the ofence is laid ſhall be in- 
tended within the county, ib. 


4. A man cannot be found puilty on 
evidence of the fact being done out 
of the county in which it is laid in 
the indictment, ib. 

5. By 2. and 3. Edw. 6. c. 34. if a man 
be ſtricken or poiſoned in one county, 
and die therebf in another, the offen- 
der may be tried where the drath 
ſhall happen, 19. 1. 36 


6. If a fact in one county prove a nu- 
ſance io another, it may be tried in 
either county, 20. ſ. 37 

7. How bigamy ſhall be tried where one 
of the wives was married in a foreign 
county, 20. f. 39 


8. A woman taken by force in one 


county and carried into another, may 
be wied in the ſecond county, 20. 
1. 40 


9. If 
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9. If a record be embezzled partly in 
one county and partly in another, the 
offender cannot bz tried for felony in 
either, Page 20. ſ. 40 


10. By 26. Hen. 8. c. 6 felonies in 
Wales ſhall be tried in the next ad- 
joining Engliſh county, 20 

11. An acquirtal in Hales will bar an 
inditment for the ſame offence in an 
Engliſh county, 21. 1. 42 

12. In what counties felonies commit- 


ted out of the realm may be tried by 
virtue of {ſpecial commiſſion, 21 


13. By 2. and 3. Edw. 6. c. 24. an ac- 
ceſſary in one county to a felony in 
another, may be indicted and tried in 
the ſame county where he was accel- 
ſary, ; ib, 

14. From what county the jury is to be 
returned (See Ju ORS), ch. 40 


15. Perſons indicted of larceny in one 
county, ſhall, on conviction, be ex- 
cluded from clergy, if their offence 
be ſuch that they would have been 
excluded by 23. Hen. 8. in caſe they 
had been found guilty in the count 
where - the offence was committed, 

273. &c. 


15. Execution ought not to be awarded 
into a different county from that 
wherein the party was convicted, ex- 
cept tbe record be removed into the 
king's bench, which may award exe - 
cution in the (ame county wherein it 


fits, 505. 1. 2 


17. Where proceſs is well awarded into 
a county different from that wherein 
the Court fits flom which it is 
awarded, 137 


18. In what manner the acceſſary ſh.f 
be tried, where the offence ariſes in a 
different county from that of the 


principal, 221. . 48 


— _ — 0 


DE MURRE R. 


1. He who demurs to an inditment or 
appeal, ſhall nos be eſteemed to ſtand 
mute, 229. ſ. 3 


2. Whether if a general demurrer ton 
good indictment be found againſt the 
priſoner, it is ſuch a confeſſion of the 
fact that execution ſhall be awarded, 

Page 240. ſ. 5 


3. Whether a demurrer for the inſuffici- 
ency of an appeal, or concluding with 

a prayer that the writ may be quaſh. 
ed, bars the party from taking the 
general iſſue, 241. ſ. 6 
4. A demurrer continued on the record 
with a ceſet triatio exitus, c. and 
after determination againſt the de- 
fendant, or wenire awarded, 241. netic 


DENIZ EN. 


Not only denizens born within the alle. 
giance of the king, but thoſe alſo 
who are made denizens by letters pa- 

tent, are within the 28. Edw, 3. c. 13, 
and entitled to a jury de medietaty 
lingue, 402 


DEPOSITIONS. 


In what caſes depoſitions, taken by ma- 
giſtrates upon the examination of of. 
tenders, may be given in evidence 
upon the trial, 420. 0 424 


DILATORY PLEA. 


A dilatory plea is either declinatory or in 
abatement, 243 


DISCONTINUANCE. 


1. All ſuits, civil or criminal, and all 
pruceſs thereon, mult be properly 
continued without the leaſt gap or 

| Chaſm, from day to day, from the 
commencement to their concluſion, 

| 169. ſ. 84 


2. DiscoxnTINUANCE is where any 


gap or chaſm is ſuffered in legal pio- 
ceedings, | 169 
3. MisconTINUANCE is continuing a 
ſuit by improper proceſs, as by capias 
inſtead of di/ringas, or by giving the 
parties an illegal day, i. 
4. If the ſecond proceſi be not teſied on 
the very ſame day en which the /r/7 

EY proceſs 
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procef5 is returnable, the ſuit is Mor- 
tinued, Page 170. ſ. 85 


5. Adiftringas returnable a day aſter the 
venue is a diſcontinuance, 16. 


6. If a Term be made to intervene be- 
tween the teſte and return of a capias, 
it is a diſcontinuance, 170. ſ. 86 


7. The intervention of a Term between 
tae e and the return of an original, 
continued by other proceſs than a 
capias, is no diſcontinuance, ib, 


8. An exigent muſt allow time enough 
for five counties to be holden between 
the teſte and the return, ib, 


9. To give the parties a day, to a diſ- 
tant Term, without continuing the 
proceedings to the Term immediately 
following, is a diſcontinuance, whe- 
ther after iſſue or demurrer, 170. 

ſ. 87 

10. If the Term to which the ſuit is con- 
tinued be adjourned, it is diſcontinu- 
ance, if che ſuit be not adjourned alſo, 


170. 1.88 


11. The variance of a ſingle letter in 
the deſcription of the parties, in any 
continuance, whether on the roll or in 
the proceſs, is a diſcontinuance, 170 


12. After iſſue, the proceſs againſt the 
Jurors muſt be regularly continued 
and made returnable on the days 
given on the roll, 170. ſ. 90 


13. If a joint venire be firſt awarded, 
and afterwards ſeveral wenires, it is 
a diſcontinuance, 171. f. 91 


14. If a venire omit part of the iſſue to 
be tried, or the name of any of the 
parties, it is diſcontinuance, 171 


15. Lure, whether it be diſcontinuance 


if a juror is differently named in the 


habeas corpora, and in the panel on 


the venire, or being in the panel is 
omitted to be named in the habeas 
corpora, if ſuch juror be not ſworn, 
| 171. 1.94 

16. Where a wenire or difiringas are 
iſſued without any award on the roll, 
the proceedings are thereby diſconti- 
nued, 171. f. 95 

Vol. IV. | | 


17. The diſcontinuance, which, at com- 
mon law, was created by the demiſe 
of the crown, 1s remedied by ſtatute, 

Page 171. 1. 96 

18. Quære, if an inditment removed 
by certiorari after iſſue and proceſs 
for trial be awarded, whether it is diſ- 
continued by not being remanded 
before the return of ſuch proceſs, 


171. f. 97 


19. Wherever an error in proceſs doth 
not amount to a diſcontinuance, it is 


called miſcontinuance, 172 
20. In what cafes proceſs put without 
day ſhall be diſcontinuance, 1b. 


21. A cauſe diſcontinued, by the non- 
attendance of the juſtices on the day 
to which the proceedings are conti- 
nued, may be revived by re-/ummons 
or re-attachment, 173. f. 101 


22. But by 1. Edw. 6. c. 7. aſſizes of 
no vel diſſciſin, mortd anceſtor, jurisutrum, 
and attaint, ſhall not be diſcontinued 
or put without day, by the net com- 
ing of the jultices, &c. ib. 


23. Diſcontinuance either in the proceſs 
or on the roll, where a total chaſm is 
ſuffered, as by not giving a freſh con- 
tinuance uſtanter upon the determi- 
nation of a precedent continuance, 
ſhall never be aided by an appearance 
and pleading over, 173. 1, 102 


24. 2zuere, if the miſreturn of cepi on 
the award of an exigent is cured by 
pleading over, 10. 

29. If the original proceſs be right, and 
no diſcontinuance have happened, the 
appearance of the defendant will cure 
any error or defect in the proceſs 
whereon he came in, or in the execu- 
tion of ir, 174 

26. Where there is no cha/m, and the 
parties have a day, all other errors, 
under the name of diſcontinuances, are 
ſalved by appearance, ib. 


27. Unleſs there be ſome break or chaſm 
in the proceedings, the original is not 
diſcontinued by other errors, ib. 


28. But by a total cha/m, the original 


itſelf is diſcontinued, 16. 
Nn 29. All 
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29. All diſcontinuance in proceſs againſt 
Jurors, ſhall have the fame effect as 
diſcontinuance eccaſimned by total 
chajm, except that it ſhall not abate 
the original ſuit, Page 175. 1. 104 


30. Where a diſcontinuance which does 
not abate the original is diſcovered 
b-fore trial, new proceſs ſhall be 
awarded where the firſt fault hap- 
pened. If after trial, a veie de 11990 
mall iſſue. But if judgment be given, 

It is -7/-rrial, and the whole errone- 
OUS, ib, 


31. What other errors in proceſs againt 
jurors will cauſe 2 miſ-trial as well 
as thoſe which are called diſcontinu- 
arices, 176 


D 11S CRE T-LO:N.: 


1. Where a Court 15 authorized by ſta- 
tute to do a matter of juſtice upon 
certain circumſtances, it has no diſ- 
cretion upon the caſe where it is with - 
in the circumftances, 92. f. (2 


2. Want of diſcretion is a good ex- 


ception againſt a witnels, | 445 
3- In what caſes courts may inſſict diſ. 
cretionary puriſhments, and by what 
circumitanccs ſuch diſcretion is to be 
guided, 472 


DIS. PENSAT ION. 


7. By 21. Jac. 1. c. 3. all commiſſions, 


Kc. authoriſing any perion to diſpenſe 
_ with any power given by any law or 
ſtatute, or to make a warrant for a 
_ Gifpenſation of any penalty, &. are 
void, ED 132,.133 


2. The king cannot, by any previous 


diſpenſation, make an offence diſpu- 
niſhable which is unlawful in itſelf, 
: | 345 
3. But the king may diſpenſe with the 


fr ſibility of an intereſt before it hap- 
pens, | | 


cuniary penalty ſor an offence of a 
public nature before it happens, #6: 


| ib, 
4. The king cannot diſpenſe with a pe- 


5. Nor can any diſpenſation be good 
which 1s attended with great publick 
inconvenience, Page 346 


6. The king cannot diſpenſe with a 
right of action to prejudice the inte- 
reſt of the party to whom it is given, 

i, 

7. How far the king may diſpenſe with 
a ſtatute winch reitrains iome prero- 
gative ſcicly and ſcparately incident 
to the perion of the king, 347 


8. The king may difpenſe with the ſta» 
rates of mortmain, without ary clauſe 
of non ebſiante; becauſe he only 
thereby gives up a right of entry for 
the forfeiture, 348. 1. 30 


9. By 1, Will. & Mary, c. 2. no diſ- 
penſation by non o ante, of or to any 
ſtatute, or any part thereof, ſhall be 
allowed, except the ſtatute itſelf allow 
ſuch diſpenſation, 348 

10. The king could never diſpenſe with 
a ſtatute before it was made, ib. 


DISSECTION. 


1. By 25. Geo. 2. c. 37. in Londen or 
Rlidalejex the Court Ha order: the 
body ct an executed murderer to be 
diflected, | 510 

2. judgment of diſſecting and anatomi- 
bing ought to be pronounced in perty 
tregſon, though mirder only is men- 
tioned in the act, except in the caſe 
of women, 510, noti; 


D OW E R. 


1. At the common law, every ſpecies of 
dower, excepting that of gavelkind, 
were forfeited by one attainted of 
treaſon or felony, whether the lands 
were in the hands of a fragte, or for- 
feited to the king, or eſcheated to the 
lord, and though the attainder were 
pardoned, 491 

2. Lands given jointly to huſband and 

wife were only forfeited for the year, 
day, and waſte, 491. f. 43 


3. A woman may purſue her title to 


dewer within five years after the fe- 
verſal 
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verſal of ker huſband's attainder, he 
having previouſly levied a fine of the 
lands, Page 491. 1. 44 
4. By r. Few. 6, c. 12. a wife ſhall 
have her dower, although her huſband 
be attainted of treaſon or telony, 491 
5. By 5. and 6. Edw. 6. c. 11. the wife 
ſhall not have her Wer while che at- 
tainder of the huſband for treajo: 
ſtands in force, 492 


6. This ſtatute extends to an attainder 
of petit treaſon, 492+ 1. 46 


_—_ 


E. 
E R R O R. 


See DisconTINUANCE; PROCESS, 


1. How far errors in proceſs are fatal, 


169 to 177 

2. An erroneous attainder of the prin- 
cipal is effectual againſt the adverſary 

_ while it ſtands unreverſed, 216. ſ. 40 


3. Whether an acquittal or conviction on 


an erroneous indictment or appeal be 
pleadable to a ſecond proſecution, 317, 


318. 320 


4. A priſoner's life is not in jeopardy by 
being tried upon an erroneous indict- 
ment or appeal, 320 

5. An erroneous attainder of the huſ- 
band bars the wifc's dower; but 
when it is reverſed, it avoids the bar 
of a fine and non-claim, 491. f. 44 


6. In what caſes judgment in criminal 
caſes may be avoided by writs of 


error, | 497 to 503 
ESCHEAT. 

1. A felon's lands in fee-ſimple, being 
wed in the lord of whom they are 
holden by eſcheat from the time of 
the felony, ſhall not be divgfhted by a 
ſubſequent attainder for treaton, 324. 

. 4 


2. The lord cannot enter upon the lands 
"hich eſcheat to him for petit treaſon 


or felony without a ſpecial grant, un- 
til the king hath nad his year, day, 
and waſte, Page 478, 479 
3. Inhetitances which, not lying in te- 
nare, cannot be holden, can neither 
eſcheat nor deſcend, but ſhall- be for- 
feited to the king by an attainder of 
high treaſon, 479 


4. The eſcheat to the lord for felony is 
only pro defefu tenentis, occalioned 
by corruption of blood; and there- 
fore where a ſtatute ſaves the cor- 
ruption of blood, it, by neceſſary con- 
ſequence, ſaves the land to the heir, 

486. ſ. 29 


ESTOPPEL. 
See ConressIoOn, DEMURRER, 


1. An entry on the record guod cognowi?t 
indictamentum, &c. in treſpaſs, eſtops 


the defendant to plead not guilty to a 


ſubſequent action for the ſame offence, 
239 

8. Sed guære, if the ſame entry for a 
capital crime will eſtop not guilty to 
an appeal, : 240 


EVIDENCE. 


t. In what caſes the evidence muſt be 
given in the preſence of the priſoner, 
418 

2. How many witneſſes are required in 
criminal caſes, , 418 to 420 


3. In what caſes the depoſition of wit- 
nefſes out of court may be allowed 
as evidence, 420 to 424 


4. In what caſes the confeſſion of the 
defendant may be given in evidence, 


424 to 427 


5. Of parol evidence; and how far 
hearſay ſhall be admittzd, 427 to 428 


6. Of written evidence; and whether 
ſimilitude of hands ſhall be admitted, 
428 to 431 

7. How far it is neceſſary for the evi- 
. dence to be the heſt that the thing 
will admit of, 431 10 432 
N n 2 8. Wie- 
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8. Whether huſband and wife may be 
witneſſes for or againit one another, 
| Page 432 tO 433 
9. Whether a judge or juror may be a 
witneſs, 433 10 434 
10. Whether a counſel or attorney may 
be a witneſs, 434 to 435 
11. How far an accomplice may be a 
witneſs, 435 to 430 
12. Whether a perſon attainted or con- 
victed ſhall be a witneſs, 436 to 439 


13. How far au intereſted perſon may 


be a witneſs, 439 to 443 
14. How far religious ſeQaries may be 
witneſſes, 443 to 445 
15, How far infants, aliens, and perſons 
deaf and dumb, may be witneſſes, 
445, 440 

16. In what manner witneſſes are to 
give their evidence, 446, 447 


17. In what manner witneſfes ate com- 
peliable to attend, 


12. In what caſes witneſſes may be al- 


lowed their expences, 448 to 450 
19. What evidence will maintain an in- 
dictment, 450 to 450 


20. What may be given in evidence on 
the part of the defendant, 456 to 457 


21. In what caſes the character of wit- 
neſſes may be lupported or impeached, 

| 437 

22. Whether a bill of exception to evi- 
dence les in criminal caſes, 457 to 


459 
EXECUTION, 


1 In what cafes execution ſhall be 
awarded againſt a priſoner who ſtands 
mute of malice, 227 to 239 


2. A peer attainted of treaſon or felony 
may be brought before the king's 
bench, and demanded why execution 
ſhould not be awarded againſt him, 

| 410 

3+ If a peer be convicted of murder by 
parliament, and the day appointed 
for the execution ſhould lapſe before 
execution done, a new time may be 


- 


447,448 


appointed by the houſe, if ſtill fitting, 
or if prorogued, by the king's bench, 
: f Page 410 (N) 
4. A peer convicted of murder ſhall 
have execution done upon him pur. 
ſuant to 25. Geo. 2. c. 37. 410. 468 


5. By the common law the king, after 


execution done, may order the body 
to be hung in chains, 408 


6. The king's bench may award exe- 
cution, on a conviction in any other 
court, the record being firit removed, 
and the convict brought up by habeas 
corpus 505. 1. 1 


7. St. Thomas a Watering is the uſual 
place where the marſhal does execu— 
tion, when it is awarded by the king's 
bench ſitting in M:ddie/ex, 505 (N) 


8. Execution, by any other court than 
the king's bench, ought not to be 


awarded into a different county from 


that wherein the party was tried and 
convicted, 505. 1. 2 


9. If a eonvict, on the award of execu- 
tion, deny that he is the ſame perſon, 
the identity ſhall be — tried 
by a jury returned for that purpoſe, 

cob. 1. 3 


10. Qupre, if on ſuch a trial the party 
is intitled to a peremptory challenge, 
16. (N) 

11. The Court may demand execution 
to be done 4vithout writ, 506. ſ. 4 


12. Where the execution is beheading 
only, and the priſoner is in the cul- 
tody of the lieutenant of the Tower, 
execution is commanded by «vr, 


506 (N) 


13. No execution is warranted unleſs it 
be purſuant to the judgment, * 

| Ml 
14. The ſheriff is juſtified in doing exe- 
cution according to the terms of the 
warrant, although it may differ from 
the judgment, | ib, 


15. But the king cannot vary the exe - 
cution ſo as to aggravate-the puniſh- 
ment, 526 (N) 1 

16, An 


72 
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16. An execution cannot be lawfully 
executed by any but the proper offi- 
cer, Page 507. ſ. 6 


17. Execution muſt be performed by 


the ſheriff or his deputy, 507, (N) 


13. The warrant for execution was an- 
ciently by precept under the hand and 
ſeal of the judge, as it is ſtill prac- 
tiſed in the court of the lord high 
ſteward, upon the execution of a _ 

73. 


19. In the court of the peers in parlia- 
ment execution is done by writ from 
the king, ib, 

20. The modern practice 1s, in com- 
mon caſes, for the judge to ſign the 
calender, which is a liſt of all the 

riſoners? names, with their ſeparate 
judgments in the margin, &c. 50%, 
Bots 

21. This calender is left with the ſhe- 
riff, who in a convenient time after 
the receipt of their warrant, is to do 
execution, Which time in the county 
is left at large, 1 


22. The manner in which execution is 
awarded in London and Middleſex, ib. 


23. Execution is not completely per- 
formed until the party be dead, 50%. 
24. Every court which has power to 
award an execution has alſo a diſcre- 
tionary power of granting a reprieve, 
507. 1.8 

25. A woman may allege that ſhe 1s 
quick with child, in flay of execution, 

| 508. 1.9 


26. A woman cannot demand ſuch re(- | 


pite of execytion by reaſon of her 
being quick with child more than 
once, 508. 1.10 


27, By 25. Geo. 2. c. 37. perſons 
found guilty of murder ſhall be exe- 
cuted on the day but one next after 
ſentence paſſed, unleſs Sanday inter- 
vene, and then on the Monaay follow- 
ing, | 508. 1.11 


22, If ſuch conviction and execution be 
in Londez or Midaleſex, the body of 


ſuch murderer ſhall be immediately 
conyeyed to Surgeons-hall for dil- 
ſection, Page 508. 1. 11 


29. If ſuch conviction ſhall be in any 
other county, the body of ſuch mur- 
derer ſhall be delivered to ſuch ſur- 
geon as the judge ſhall direct, 16. 

30. Upon all executions in London, &c. 
the recorder, after reporting to the 
king in perſon the caſes of the ſeve- 
ral priſoners, and receiving the royal 
pleaſure, &c. iſſues his warrant to the 
ſheriffs, directing them to do execu- 
tion on the day and at the place 
therein mentioned, 508, note in marg. 

31. Judgment of diſſecting, and touch - 

ing the time of execution, ought to 
be pronounced in petty treaſon, though 
murder only is mentioned in the act, 
2 509 (N) 4 

32. But, except in caſes within this act, 
the time and place of execution is 
never any part of the judgment, 509. 

note in mar g. 

33. The judge in his diſcretion may ſtay 

execution upon this act, 510 


34. Convicts for murder ſhall be fed on 
bread and water only, &c. after judg- 
ment, and till execution, 16. 


35. To reſcue the body of ſuch convict 
during execution, is felony without 
clergy, 5 11 


EXECUTOR. 


1. An executor, upon con viction of trea- 
{on or felony, does not forfeit the 
goods of his teſtator, 480 


2. A writ of error may be brought to 
reverſe an attainder of treaſon or fe- 
lony, as well by the executor as the 
heir of the party, 501 


a F. 
F ELO DE SE. 


A general act of pardon of all felonies, 
&c. except murder, ſhall extend to a 


felo de Je, $47 
Nn 3 FELONY. 
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FELONY. 


1. All felonies are ſeveral, ch. 37. f. 22. 
| | | 24 
2. What cireumſtances will make a man 

an acceſſary in felony, and what a 
principal, ch. 29 

. How a grant of the goods of felons 
ſhall be explained, ch. 30. ſ. 21 
4. What is required in a pardon of fe- 
lony, ch. 37 
5. In what caſes a wife ſhall loſe her 
dower for treaſon or felany, ch. 49 


6. In what caſes felons are intitled to 
the benefit of clergy, ch. 33. . 24 
7. What judgment is to bg given in fe- 
lony, Ch. 40. f. 7 


FICTION. 


1. Fictions of law ſhall never be carried 
farther than the reaſons which intro- 
duce them neceſſarily require, 213. 

| 735 

2. The fiction of law that a perſon at · 

tainted is c/willy dead, ſhall not be ex- 
tended to deprive the party of the 
capacity of purchaſing lands, 495 


FIGURES. 


If the caption of an indictment ſat forth 
the ſtyle of the day or year in any 
figures but Roman, it is inſufficient, 


77. 1. 127 
FORFEITURE. 


1. Whether it be neceſſary in an ind ĩct- 
ment on a ſtatute, to relate the clauſe 
of forfeiture, 50 

2. Under what circumſtances the recog- 
nizauce taken on a certiorari becomes 


fortcitec, i 159. 1. 53 


3. What he who obſtinately ſtands mate 
ſhall forfeir, and to whom, 335. f. 19 

. Where the time proved varies from 
* that Jai in the indictment, and the 
jury find a general verdic poilty, the 
forfeiture ſaall relate to the time laid, 
43! 


5. FoxygrTurE or Lande, 477. c. 49 


6. By the common law, all lands of in- 
heritange, of which the offender iz 
ſeiſed in his own right, and all right 
of entry to lands in the hang of a 
wrongdoer, are forfeited to 12 
Kix c by an attain-ex of high treaſon, 
and to THE Log of whom they are 
immediately holden by an attainder 
of petty treaſon and felzwy, 478. f. x 

7. Freehold lands forfeited by an at- 
tainder of high treaſon are veſted in 
the king without office found, 26: 


8. But during the life of the offender, 
the king cannot take poſſeſſion of 
them till office found, 478.1. 2 
The lord cannot enter into the ef- 
| Cheated lands without ſpecial grant, 
until it appear by due proceſs that 
the king hath had the year, day, and 
waſte, 5 478 
10. The inheritance af things not lying 
in tenure are forfeited to che king by 
an attainder of high treaſon, 26. ff. 4 


11. The profits of things not lying in 
tenure are forfeited during the life of 
the offender by an attainder of gy 

| 16. 

12. The inheritance of things not lying 
in teyure is extinguiſhed by the death 
of the offender ; the reaſon of it, 16. 


13- No right of action to lands of an 
eſtate of inheritance, are forfeited ei- 
ther by the common law or by ſtatute, 

478. 1.5 

14. No right of entry igto ſuch lands, 
nor to the uſe (unlefs fraudulently 
conveyed, Sc.) nor condition, wers 
hable to be forfeited before 33. 
Hen. 8. ib, 


15. Land in tail could not be forfeited 
after far. Wet, but only for the life 
of the tenant in tall, till 26. Hen. 8. 
e. 13. | | „ 


16. Lands of inheritance which a huſ- 
bard is ſeiſed of in right of his wife, 


or ſeiſed of in his own right for life, 


WET OE le ys 


7. By 
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17. By force of a ſpecial cuſtom, a copy- 
hold of inheritance may be forfeited 
by an attainder or conviction of trea- 
ſon or felony, even without a con- 
vidicn, Page 479. 1. 7 

18. A copyhold may be forfeited of 
common right, but not by a con- 
viction only, 16. 


19. If the attainder happens before the 
tenant is admitted, a copy hold is not 
forfeited, but ſhall go to the heir at 
law, 479 (N). 

20. At common law, upon an attainder 
of treaſon or felony, the king had a 
right utterly to waſte the lands holden 
of any but himſelf, &c. 479 


21. How the king is now intitled to the 
year, day, and waſle, 15. 
22. WHEkE THE GOODS SHALL BE 
FORFEITED, 450 


23. All things comprehended under the 
notion of a perſoual eſtate, whether in 
action or poſſeſſion, which the offen- 
der hath in ig own right, are liable 
to forfeiture, 480. f. 9 


24. Whether a felon ſhall forfeit the 
goods of others ſtolen by him, 480 
1 

25. A term limited to executors, and 
not veſted in the party himſelf, is not 
forfeitable, 16. 


29. A bond or leaſe made to a perſon 


in truſt are forteitable, 


27. The truſt of a term for the ule of 
the offender, his wife, or children, is 
forfeitable, if fraudulently made to 
avoid a ſubſequent forfeiture, 480 

28. If fuch a term be bond fide made, 
it ſnall only be forfeitable ſo far as 
the offender's intereſt in it extends, %. 

29. A power reſerved to the grantor to 
do ſome perſonal act is not forfeit- 
able, 40. 1. 12 

30. In wHAT CASES THINGS PERSO- 
NAL SHALL'BE FORFEITED, 481. 

13 

31. Things perſonal ſhall be forfeited 

upon 4 con ciαiαẽ of treaſon or felony, 


481. ſ. 14 


480. 1. 10 


22. They alſo become forfeited upon a 
Sugam fecit found by the coroner 
Super wviſim corporis, Page 481. f. 14 

33. The goods, upon ſach a finding, 
are torteited abſolutely, and allo the 
iſſues of the offender's lands, till he be 
acquitted or pardoned, ib, 


34. Where a priſoner, either as princi- 
pal or accciiary betore or atter, is 
acquitted before juſtices of oper, Wc. 
of a capital felony, but is feund to 
bade fled, he (hall forfeit his goods, 
but not the 1ilues of his lands, ib 


35. Luzre, if the law is not the ſame 
upon acquittal, and .fugam fecit in 
peity larceny, 1b. 

36. The party may in all caſes, except 
in the coroner's inqueſt, ttaverſe the 
fugam fecit, 1 

37. In all caſes the particulars of the 
goods found to be forteited may be 
traverſed, 18. 


38. If a default be made before rhe exi- 
gent is awarded, the party torfeits his 
goods, both in a Capital caſe and in 
petty larceny, 481 
39. Wherever goods are ſo. forfeited, 


they are not ſaved by au acquutal at 
the trial, | ; 


{5s 
40. But they are ſaved by a reverſal of 
the award of the exigent, Baſs © 


41. Quere, if the party do not forfeit 


his goods upon a preſentment of 
twelve men, that he ficd or reſiſted 
beinz apprehended, 482. f. 16 


42. Goods are alſo forfeited, by being 
<vaived by a felon in his flight, whe- 
ther they are his own goods, or thoſe 
of others which he has ſtolen, 482. 

| 1. 17 

43. Or FORFELTURE BY STATUTE, 

482. f. 18 


44. By 26. Hen. 8. c. 13. all eſtates of 
inheritance in uſe or poſſeſſion are 
forfeited by an attainder of high trea- 
ſon, 483. f. 19 

45. By 33. Hen. 8. c. 20, attainders 
tor high treaſon by the common Jaw, 

Nn4 mall 


Lire facias and ſeigare on ſuch office, 
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ſhall be as effectual as attainder by 
parliament, and forienvres veſted in 
the king without office, Page 483. ſ. 19 
46. The rights of ſtrangers how ſaved, 
483. f. 20 

47. Theſe ſtatutes are not repealed by 
the 1. Mary, c. 1. 483. . 21 
48. Eſtates in tail are forfeited by force 
of the words * any eſtate of inheri- 
tance,” in the 26. Hen. 8. 484. ſ. 22 
49. Where lands are given to a man 
and his wife, and the heirs of their tau 
Cedis, the entail is forfeited by his 
aitainder, 484. ſ. 22 
co: The right to a writ of error to re- 
verſe an erroneous common recovery 
is not forfeited by theſe ſtatutes, 484. 
23 
51. The mere right of action to lands 
in the hands ot a ſtranger, as of a 
diicontinuance, or of the heir of a 4% 
feier, is not forfeited, 16. 


52. A right of entry into lands to 


which a perſon attainted of high trea- 
ſon is iatitled, is as much forfeited as 
lands in poſleſſion, 16. 


'53. The king ſhall not be adjudged in 


_ poſicifion of ſuch lands till e, and 
16. 


54. How the king became poſſeſſed of 


- -- ſuch lands at common law, 16. 
55. Where 2 tenant in tail of the gift 


of the crown makes a feoffment in 
fee, the reverſion being ſtill in the 
crown, and afterwards is attainted of 
bigh treaſon, the right of the entail 
15 forieited to the crown, 484. f. 24 
56. Where one attainted of high treaſon 
is ſeiſed of a defeaſible eſtate in tail, 
and hath at the ſame time a right to 
an ancient entail which is diſconti- 
nued, he forfeits both the entail in 
poſſeſſion, and the right to the old 
entail, 484. f. 25 


57. A power of revoking the uſes of a 


fettlement may be forfeited by force 
of the 33. Hen. 8. it the execution 
of it require nothing but what may be 
as well performed by any other per- 


ſon as by the party by whom it was 
reſerved, Page 485. 1.26 


58. In what caſes the form of the pro- 
 wiſo by which ſuch a power is re- 
ſerved, will keep the forfeiture out of 
the ſtatute, | | it; 
59. An annuity granted to a man pro 
conſilio impendendo, is not forfeitable 
by theſe ſtatutes, 485 


60. OQnære, if an office granted to a 
man for life, and requiring ſkill and 
confidence, be forfeitable, ib, 


61. If an office be granted 7» fer, it 


may be forfeited by the common 72 
29. 


62. Eſtates tail are forfeited by force 
of the words “ all intereſts of what 
nature ſoever,” in an act of parlia- 
ment, | 486. 1. 28 


63. The ſtatutes of premunire, which 
give a general forfeiture of all the 
lands and tenements of the offender, 
extend not to land in entail, tb, 


64. A ſaving of corruption of blood in 
a ſtatute concerning felony doth, by 
neceſſary conſequence, ſave the land 
to the heir, 486. ſ. 29 


65. A ſaving of land to the heir pre- 
vonts corruption of blood and lots of 
dower, i th, 

66. A ſaving of the corruption of blood 
in a ,ftatute concerning treaſon, doth 
not ſave the land to the heir, ibs 


67. The forfeiture upon an attainder of 
either treaſon or felony ſhall have re- 
lation to the time of the offence, for 
avoiding all ſubſequent alienation of 
the lands, 486. 1. 30 


68. But as to chattels, the forfeiture 
ſhall only relate to the time pf he 
conviction or fugam fecit found, ib. 


69. Quære, whether in premunire the 
- forteiture ſhall relate to the time of 
the offence, or only to that of he judg- 
ment, 487. 1. 31 


70. The attainder as to mean profits 


ſhall only relate to the time of the ar- 
tainder, | 487. f. 32 
| 71. Any 
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71. Any one indicted or appealed of 
treaſon or felony may bond fide fell 
aay of his chattels, real or perſonal, 
for the ſuſtenance of himſelf and fa- 
mily, until they are forfeited, Page 

| 487-1. 33 

72. The goods of ſuch a perſon cannot 

be removed till they are forfeited, 
487. . 34 

73. Whether the goods of a perſon in- 
dicted may be inventoried, and de- 
tained in cuſtody before the con- 
viction, and till they are forfeited, 

487. 1. 35. notis 

74. Quære, Where a perſon is found 
guilty of murder by the coroner's in- 
quelt, whether the coroner ſhall in- 
quire, and value his goods, and de- 
liver them to the townſhip, 488. ſ. 35 


75. The party's goods may be appraiſed 
by the ſheriff upon a 2% % inventus 
returned to the ſecond capias, 489. 


1. 7 

76. But by 1. Rich. 3. c. 3. no ſheriff, 
&c. ſhall ſeize the goods of any per- 
ſon impriſoned on {ſuſpicion of felony, 
until ſuch perſon be convicted, or his 
goods forfeited, 488. . 38 


77. This fatute extends as well to the 
ſeizure of money as to any other 
chattel, 488. 1. 39 


78. The goods may be ſeized as ſoon as 
forfeited by force of this ſtatute, &c. 
488. 1, 40 

79. QAuære, whether the king takes the 
goods forfeited ſubject to the debts of 

_ the party, 439. (N 3) 
80. At common law it was no pjea for 
the townſhip that the goods were de- 
livered to a particular perſon, and 
that he had embezzled them, 489. 
ſ. 41 

81. But by 31. Edw. 3. c. 3. if any 
man or town charged with the goods 
of felons will allege, in diſcharge of 
himſelf, another who is chargcable, 


he mall be heard, ib, 
82, In what caſes a wife ſhall loſe her 
dower.---See DoweR, 491 


FORGERY. 


1. The Court will not, without ſpecial 
cauſe, remove an inditment for for- 
gery by certiorari at the prayer of 
the defendant, Page 147 


2. A conviction of forgery on 5. Eliz. 
C. 14.15 a good caule of challenge to 
a juror, 398 


3. And quere, whether it is not a good 
objection to the competercy of a wite 
neſs, 436. f. 101 

4. A perſon whoſe property is preju- 
diced by a forgery, is no evidence to 
prove it on an indictment or infor- 
mation, 442 


G. 


GAOL DELIVERY. 
7 See As81zE, Over. 


1. The king's bench will never remove 
an indictment from juſtices of gaol- 
delivery without ſpecial cauſe, 147 


2. By 34. and 35. Hen. 8. c. 14. f. 16. 
juſtices of gaol-delivery are autho- 
riſed to write to the clerk of the 
pence for the certificate of the con- 
viction of a defendant, for the purpoſe 
of preventing his receiving the bene- 
fit of clergy a ſecond time, 252 


3- The juſtices of gaol- delivery may 
have a panel returned without any 
precept or writ, and by a bare award : 
the reaſon of it, 375 


4. Juſtices of gaol-delivery may order 
a jury to be returned immediateiy 
for the trial of a priſoner arraigned 
before them, 376. f. 4 


5. By 8. Geo. 3. c. 15. ſubſequent 
judges of gaol delivery may order 
traniportation, &c. 299 


GENERAL ISSUE, 


I. A priſoner who pleads in avoidance 
of an inditment taken contrary to 
11. Hen. 4. c. 9. and 3. Hen, 8. c. 12. 

which 
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which relate to the return cf So 
juries, may alſo plead the genera 
Aloe, 4 . Page 16. 1. 26 


2. The defendant to a g tam action or 
in formation cannot plead a ſpecial 
plea together with the general iſſue, 

223. f. 62 


3. A pardon /i pede Agilli cannot be 
pleaded with, or after the general 
iſſue, unleſs it bear a date ſebſequent 

do ſuch iſſue, 360. f. 67 

4. A deſendant gui tam may take ad- 
vantage on the general fue, that the 
offence arouſe in a ditferent county, 

112. 1. 32. p. 128. 1.70 


. A defendant gui lam cannot give a 
diſcharge by a ſubſequent ſtatute, as 
he may a proviſo 10 the ſtatute upon 
which he is ſued, in evidence on the 
eneral iſſue; but he mult plead it 

| — 127 1. 09 
6. If a ſoit be brought on a penal ſta- 
tute after the time limited, he u. ay 
take advantage of it on the general 
iſlue, 116. 2 45 


7. In capital caſes the general iſſue may 


be pleaded with any other plea, ei- 
ther in bar, or in abatemeut, hicheis 
not repugnant to it, even after ſuch 
plea is tound againſt the . 
393 

8. The plea of the general iſſue amounts 
to a waive of a pardon, ib, 
In what ſorm the general iſſue may 
be joined in criminal as well as capi- 
tal caſes, ; tb, 
10. Where 2 defendant ſhall be efopped 
to plead the general iflue by a con- 
feſlion, or a former iſſue found againſt 
him, 3064. 1. 4 
11. Son aſſaull demeſue may be given 
in evidence cn the general iſſue in an 
indictment, but not in an action, 456. 

1. 203 


GRAND JURY, 
See Ju Ros. 


1. A grand jury are returned to enquire 
of all offences in general in he county 
for Which they ate returned, I 


z. They may preſent ſuch offence: 
within the county as they conceive 
require redreſs, without any bill being 

| betore them for that purpoſe, Page 1 


3. Upon a bill of indictment being pre- 
ferred before them, they muſt either 
ſind billa vera, or ignoramus for the 
whole, 2 


4. If they find a bill either ſpecially or 
conditionally it is void, is, 


5. This relates only to caſes where they 
fiud part of the /ame indictment to be 
true, and part falſe, and do not either 
affirm or deny the fact ſubmitted to 
their inquiry, 2 (N) 1 


6. Where a bill contains two counts for 
diſtinct offences, they may indorſe 
billa wera as to the one, and ignora- 
mus as to the other, 14. 


7. Or THE RETURN AND QUALIPI- 
CATION OT GRAND Juxoks, 11 


8. The grand jury muſt be at leaſt 


twelve in number, all of the ſame 
county, and returned by the ſheriff or 
other proper officer, wuhout any no- 
mination, 11. {.16 


9. Grand jurors ought. to be freemen 
and liege ſubjects, and not under an 
attainder for treaſon or felony, nor 
villeins, aliens, or outlaws, whether 
for a criminal, or perhaps perſonal 
matter, | 16. 


10. Any perſon under proſecution may, 
be fore he is indicted, challenge a grand 
juror as being outlawed for telony, &c. 
a villein, or returned at the inſtance 
of the proſecutor, or not returned by 
the proper ollicer, 10. 


11. But grand jurors, like all other men, 
ſhall be intended legal and honeſt, ur- 
til the contrary appear, 12 


12. One outlawed on an indictment of 
ſelony may plead, in avoidance of it, 
that one of the prand jury was out- 
lawed for felony, 12. 1,18 


13. It is unſettled at the common law, 
whether grand jurors ovght to be 
tzecholders, 12. 1,19 


14. Hal: 


„„ AS Ss Shen BY do eo 


* 


A TABLE OF PRINCIPAL MATTERS. 


14+ Hale ſays, they ought to be free- 
ho'ders, but to what value is uncer- 
tain, Page 12. note in marg. 
15. Upon the equity of the fat. el. 2. 
c. 28. old men above 70 years of age, 
perions perpecually ſick, or living out 
of the county, ſhall not be returned 
upon grand juries, 13 
16. But ſuch perſons being returned 
upon the grand jury, may lawfully 
ſerve on it it they think fit, ib. 
17. The Court may in diſcretion excuſe 
' ſuch perions, but they cannot have 
any action for being ſo returned, 14 


18, Grand jurors in the ſheriff's torn 
ſhall have 20s, a-year freehold, or 
268. a-year copy hold, ib, 

19. By 3. Hen. 5. c. 1. every grand 
juror for the enquiry of conceal- 
ments, &c. before juſtices of the 


4 peace, ſhall have 408. yearly, 76. 
20. By 33. Hen, 6. c. 2. grand jurors 


in the county palatine of Lancaſter 
ſhali have 5l. a-year, ib. 


21. By 28. Edw. 1. c. 9. ſheriffs ſhall 
| ps thoſe in inqueſts as be next neigh- 
bours moſt ſuthcient and leaſt ſuſ- 


picious, 14. ſ. 22 


22. By 34. Edw. 3, e. 4. all panels 


ſhall be made of the next people 
which ſhall not be ſuſpe& nor pro- 


cured, ib, 
23. Both theſe ſtatutes extend to grand 
jurors, ib. 


24. By zr. Hen. 4. c. 9. all grand ju- 
rors ſhall be of the king's lawful 
liege people, and returned by the 
ſberiffs or their bailiffs, without any 
denomination, 19. f. 23 


25. Upon this ſtatyte, a perſon who is 


not returned, but procures his name 


to be read among thoſe of the grand 
Jury, may be indicted and fined, 16. 

| ſ. 24 

26. It is queſtioned, whether a coroner's 
inqueſt is within the purview of this 
ſtatute; but all other inqueſts are 
within it, 10. ſ. 25 
37. A perſon arraigned or outlau ed 
upon an indietment taken by a grapd 


jury, contrary to 11, Hen, 4. may 
plead it in avoidance of it. Sed 
guære, if he has taken trial on it 
without exception, Page 10. 1. 26, 27 


28. If one grand juror returned con- 
trary to 11. Hen. 4. join in finding 
an indictment, it vitiates the whole, 
"HL 17, 1. 28 

29. A priſoner ſhall have counſel al- 
ſigned to take an exception to an in- 
dictment found by grand jurors re- 
turned contrary to 11. Hen. 4. 17. 


1.29 

30. In objecting to an inditment for 
ſuch a defect, the record muſt be in 
court, 17. ſ. 30 


31. By 3. Hen, 8, c. 12. juſtices of 
gaol-delivery and juſtices of the 
peace, may reform the panel of grand 
jurors returned by the ſheriff, by 
taking out and putting to the names 
which be ſo impanelled, 17 


32. Therefore if a grand juror who is 
 neminated to the ſheriff, except by the 
juſtices in purſuance of the above act, 
it ſhall vitiate the indictment he joins 
to find, according to the 11. Hen. 4. 


* 18. f. 33 
33. No grand jurors can indict any of- 
fence whatſoever which doth not 
arſe within the limits of the pre- 
cincts for which they are returned, 


| 18. f. 34 

4. Whether a grand jury ought to find 
a bill of ivdiment to be true upon 
probable evidence only, 82. notis 
5. A perſon committed as principal 
20 taken 1 from his 
confinement to give evidence before 
the grand jury on a bill preferred 
againſt his accomplice, is a compe- 
tent evidence for that purpoſe, 82. 
notis 


36. And pure, if a grand jury ſhould 
find a bill to be true upon evidence 
. palpably improper, and the petty jury 
ſhould afterwards find the priſoner 
guilty of the indiftment, on legal evi- 
aence, Whether the validity of ſuch a 
conviction ſhall be impeached on that 
account, 382. wotis 
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GRAND SESSIONS. 


An acquittal at the grand ſeſſion of 
Wales is pleadable in bar to an indict- 
ment for the ſame offence in £ng- 
land, Page 21. ſ. 42. 318. 1.10 


G R ANT. 


1. Grant of the goods of a felon ſtand- 
ing mute, ſhal! be taken to be good 
before it is ſo proyed, 235. f. 20 

2. Such goods will not paſs by a gran: 
of all felons goods, without being 
ſpecially named, 236, 1. 21 


* 


H. 


HABEAS CORPUS, 


By 1. and 2. Phil. and Mary, no habeas 
corpus (hall be granted to remove any 
priſoner out of gaol except ſigned by 
the hand of chief juſtice, &c, 749: 

. | « 35 


HORSE-STEALE RS. 


7. By 1. Edw. 6. c. 12. no perſon con- 
victed of felonious ſtealing of horſes, 
geldings, or mares, ſhall be admitted 
to clergy, ; 258. f. 34 


2. By 2. and 3. Edw. 6. c. 33. (the 
above ſtatute being plurally ex- 
preſſed), ſtealing one horſe, gelding, 

or mare, ſhall be put from clergy in 
the ſame manner as ſtealing of two, 
Ec. | 260 
Theſe ſtatutes extend, as well to 
thoſe who are outlawed, or challenge 
more than twenty, as to thoſe who 
are found guilty by verdiQ, 267 

4. By 31. Eliz. c. 12. acceſſaries both 
before and after the fact in horſe- 
ſtealing are put from clergy, 268. 


5. By 10. and 11. Will. 3. e. 23. if any 
borſc-ſtealer, being cut of prion, 

ſhall diſcover two or more who had 
. then been guilty of horſe-ſtealing, and 


1. By 1. Edw. 6. c. 12. no 


cauſe them to be convicted, he ſhall 
be entitled to a pardon, Page 333, 334 


HH O US E. 


1. By 12. Ann. c. 7. whoever ſhall fe- 
loniouſly ſteal money or goods to the 
value of 408. out of any dwelling. 
houſe or out- houſe thereunto belong. 
ing, ſhall be debarred from the bene- 
fit of clergy, 268. 1. 66 


2. This act ſhall not extend to appren- 
tices under the age of fifteen years, 

| 269. f. 67 

3. Perſons outlawed, and acceſſaries, 
are not within this ſtatute, 269. ſ. 68 


HOUSEBREAKING. 
See Roß BERT. 


rſon con- 
vicled of breaking any houſe, = 


perſon being therein and put in fea 
mall be admitted to ogy: 2 wh 


. 34 
2. This ſtatute extends both to indict- 
ments and appeals, 259. 1. 35 


3+ It doth not exclude thoſe who chal- 
lenge more than twenty, 259. ſ. 36 


4. Sed guere, if thoſe who challenge 
more than twenty are not included in 
the word ** convicted”, note in marg. 


5 This ſtatute omits acceſſaries, 259. 


f. 37 

6. The breaking of the houſe muſt be 
ſuch as the law conſtrues to be felo- 
nious, 260. 1. 40 
7. By 3. and 4. Will. and Mary, e. g. 
houlebreaxers who challenge more 
than twenty are ouſted of clergy 
upon an indictment, whether in the 
ſame or a different county, 275. 1. 87 


8. By 4. and 5. Ph. and Mary, c. 4. 
acceſſaries before to ſuch breaking, 
if accompanied with ſtealing in a 
dwelling-nouſe, are ouſted of their 
clergy in all caſes, ib, 

9. No breaking is within the 1. Edw. 6. 
which doth not amount to an actual 

breaking of an houſe, cr of icme part 

* of 
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of it, as of a cupboard, &c, fixed to 
the freehold, and therefore the break- 
ing a trunk, &e, is not within the 
ſtatute, &c. Page 276. ſ. 88 


10. By 39. Eliz. c. 15. whoever ſhall 
be found guilty of feloniouſly taking 
away in the day - time any goods to the 
value of five ſhillings in any dwelling- 
houſe or out-houſe, &c. ſhall not be 
admitted to clergy, though no perſon 
be within the ſame at the time, 279. 


ſ. 95 
11. This ſtatute ſhall only extend to 
ſuch a taking as is accompanied with 


a a felonious breaking, 279. ſ. 96 


12. A chamber in an inn of court is a 
houſe within the intent of this ſtatute; 
but a lodging in Whitehall or Somer- 
ſet-Hoeuſe is not, 279. ſ. 97 


13. No acceſſary is ouſted of his elergy 
by this ſtatute, 279. 1. 98 


14. Nor is an aider or abettor ouſted, 
anleſs it appear that he was actually 
within the houſe, 280 


15. By 3. and 4. Will, and Mary, c. 9. 
whoever ſhall aid or abet another to 
break any dwelling-houſe, ſhop, aware» 
houſe, &c. and ſhall feloniouſly take 
to the value of five ſhillings, ſhall be 
excluded from clergy, 280. 1. 99 


16. An aſſiſtant, or an acceſſary before, 
to ſuch a felony in an ont-Ho¹n⁰e, not 
being a ſhop or warehouſe, &c, with- 
out entering it, is ſill intitled to cler- 
gy. 280. 1. 100, 101 


17. But all principals in any felony 
within 39. Eliz. c. 15. are excluded, 
whether in the ſame or a different 
county, 281. 1. 102 


HOUSE oz CORRECTION. 
1. By 5. Ann. c. 6. perſons convicted 


of larceny, who are liable to be burnt 
in the hand, may be committed to 
the houſe of correftion for not leſs 
than fix months, nor more than two 
years, &c. 293, 294 


2, By 19. Geo. 3. c. 74. a further pu- 
niſhment inflicted, 294, 295 


HUSBAND AND WIFE. 


1. What lands ſhall be forfeited by at- 
tainder of the huſband, which he holds 
in right of his wife, Page 478, &c. 
2. In what caſes dower ſhall be forfeited 
(See Dower), 491. f. 42 
3. In what caſes they may or may not 
give evidence againſt each other, 432 


— 


I. and J. 


IDENTITATE NOMINIS. 


To reverſe an ontlawry upon an indict- 
ment for a variance in the name of 
the defendant, between the record and 
the proceſs, the diverſity muſt be 
ſhewn by the writ dent itale nomints, 301 


JEOFAILS. 


1. The ſtatutes of jeofails do not ex- 
tend to criminal proſecution, 59 


2. By 9. Ann. c. 20. they ſhall extend 
to informations in the nature of 920 
warrantoy g6 


IMPEACHMENT. 
See TRIAL BY Pers, 


1. By 12. and 13. Will. 3. c. 2. no 
pardon under the great ſeal ſhall be 
pleaded to an impeachment by the 
commons in parliament, 354 


2. But after the impeachment is tried, 


the offender may be pardoned, #26. 


3. The neceſſity of making a high 
ſteward for the trial of an impeach- 
ment for high treaſon, has been denied 
by the houſe of commons, 405. ſ. 1. 

note in marg. 


INDICTMENT. 


1. An indictment is an accuſation at the 
ſuit of the king, found to be true by 
the oaths of twelve men of the 
county, returned to inquire of all 
offences therein committed, 1 
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2. The difference between an indict— 
ment and a preſeatment and inqui— 
fition, Page | 

3. A grand jury mult either find ba 
dera, r ignoramns for the whole, or 
the finding is void, 2. f. 2 

4. So alſo, if they indorſe a biil condi- 
tionally, of true as to a diſterent 
crime than that which the 1:dictment 
charges, it is void, 15. 

$5. But where the bill conſiſts of two 
diſtinct coents, as %, and afſauits 
they may indorſe hilla vcra as to the 


one, and zgroramus us to the other, 


(N) 

6. An indidment is ſo far the king's 
fait, that the party who proſecutes it 
is a good witneſs to prove it, 3. l. 3 
7. No dimages can be given upon an 
indictment even if the king were, by 
his commillioa to any new coutt, ſo co 
direct, ; ib, 
8. But if a ſtatute evpreſsly direct that 


a party ſhall recover damages dy 


indictment, they may de ſo recovered ; 
otherwiſe they vu,ht to be ſued for 
in an action on th: Natute, 3 
9. The king's bench, by virtue of a 
privy ſcal, may give to a projecutor 
the third part ot a'hac altvited on a 
criminal profecution, ib, 
10. And. to indvc2 deſeodaats to pay 
proſecutors their coll, it is the prae- 
tice to intimate an inclination to miti- 
gate the fine to che king, ib. 
11. All crimes of a public nature, all 
diſturbances of the peace, all op- 
reſſions, and all miſdemeanors of a 
public evil example a gainſt the cm- 
mon law, may be indicted, 3. ſ. 4 
12. No iajuries of a private nature, un- 
lets they ſome way concern the king, 
can become the {ubject of indictment, 
15. 

13. Whererer a ſtatute prohibits a mat- 
ter of public grievance, or cummands 

a matter of public convenience, an 
offender is puniſhable both by action 
and ip dict ment, unleſs ſuch a mode of 
proceeding is exprefsly = 4. 

6 0 + 


— 


14. Quere, if the offender has, in an 
action, been fined to the bing, whether 
he can afterwards be indicted for the 


ſame offence, Page 4. ſ. 4 


15. No offence againſt a flatute of a 
private nature will bear an indict- 
ment, ibs 


16. Inſtances of injuries which are nat 
indictable, (N) r 
17. Where a new offence, not prohibited 
by the common law, is created by 
ſtatate, and a particular manner of 
proceeding appointed, but no mention 
made of mdictment, no indictment 
can be maiutained on ſuch ſtatute, 5. 
and (N) 2 

18. But if ſuch a ſtatute give a reco- 
very by action, bill, plaint, infor- 
mation, or crherabiß, then it autho— 
rit:s a procceding by way of indict- 
ment, 5 
19. Where a ſtatute adds a further pe- 
naity to an offence prohibited by the 
common law, the oifeuder may {till 
be indicted as at common law, 5 


20. If ſoch an indictment conclude con- 
tra formam ſtatuti, and cannot be 
made good upon the ſtatute, it may 
be maintained as an indictment at 
common law, ib, 


21. Where new created offences are 
prohibited by a general prohibitory 
clauſe, an indictment will lie; but 
not if the claule be particular, and 
ſpe<1iic remedies are appointed, (N) 2 

22. Where a gen offence is created, an 
indictment wil! lie on a /ubffantive 
prohibitory clauſe, although there be 
aſterwards a particular prow:/con and 
remedy given, ib, 


23. An inditment will not he where a 
ſtatute creating a new offence is not 
prohibitory, but only inflicts the for- 
teiture, and ſpecines the remedy, 46. 


24. Where the offence was puniſnable 
before the ſtatute, the particular re- 
medy given in it is cumulative ; but 
where the offence was not puniſhable 
at common law, the particular reme- 
dy given muſt be purſued, 5. (N) 2 

25. Wanrs 
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25. WHERE INDICTMENT IS UNNE- 
CESSARY, | Page 302 
26. Ancient]y a perſon taken upon im- 
mediate purſuit, with the property 
ſtolen upon him, might be brought 
into court, and tried without jadict- 
ment, 5. 5 


27. But by 25. Eliz. c. 4. &c. pro- 
ceedings upon the znainowre are wholly 
taken away, 6. note in marg. 


28. In treſpaſs for goods in the king's 
bench, if the jury find they were 
ſtolen, the defendant may be tried, on 
ſuch finding, for the felony without 
indictment, 


29. But ſuch a finding, except in a 
court of criminal juriſdiction, has no 
effect, ib. 

30. Even in the king's bench, on an in- 
dictment, it the jury find that ſome 
other than the defendant did the fact, 
yet that other cannot be tried on ſuch 
finding without being firſt indicted, 75, 


31. But it is otherwiſe on the finding of 


a corouer's inqueſt, 16. 


32. A verdict upon a declaration for a 
miſdemeanor in a proper court, will 
ſerve for an indictment againſt the 
perſons found guilty by it, ib, 

33. Where a perſon may be tried with- 
out indictment upon an appeal not 
proſecuted, 7. 1. 7. to 

FO 10. 1. 14 

34. Whether ode may be tried at the 
ſuit. of the king for a capital offence 
upon the ſheritt's return without any 
indictment, 10. ſ. 14 


35. A man may be arraizned upon an 


indictment while an appeal is depend- 


ing, : 19. 1. 15 


36. Who may be indictors, and in what 


manner they are to be returned (See 


GRrandDJuRY),1i.f{.i6.to18.1,.34 


37. Within what place the offences en- 

quired of by the grand jury mull ariſe 
(See Grand juRY), 18. . 24 to 25 
38. If it doth not appear by an indict- 
ment that the offence aroſe within the 
county, or riding, or other ſpecial di- 

viſion or precinct for Which the juty 


which found it was returned, it is 
erroneous, Page 18 


39. A fortiori, if it appear that the of- 
fence were in a different county than 
that for which the grand jury are re- 
turned, 5 16. 
40. Queere, if the finding of collateral 
matter, exprelsly alleged in the in- 
dictment to have happened in a dif- 


ferent county, is not void, ib, 


41. In what manner the county and 
place in which the offence aroſe mult 
be expreſſed in the indictment, is. 


42. If upon not guilty pleaded it ſha'l 


appear that the offence was commit- 
ted in a different county from that in 


which the indictment was found, the 
defendant ſhall be acquitted, 19. 
«55 

43. By the common law, if a man had 


died in Gone county of a ſtroke re- 


ceived in another, he could not be 


indicted 1n either, 19. ſ. 36 
44. But by 2. and 3. Edw. 6. c. 24. 


where any perſon ſhall be ſtrieken or 


oifoned in one county, ard die of the 


(wore: in angther, an indictment may be 
found in the county where the death 


ſhall happen, 19 


45. So if a fact done in one county 
prove a-nuſance in another, it may be 
indicted in either, 20. ſ. 37 


46. If one guilty of larceny in one 
county carry the goods ſtolen into 
another, he may be indicted in either, 

20. 1, 38 

47. If a man marry two wives, the firit 
in a foreign county, and the fecand 
in England, he may be 1adicted ig 
England, 20. 1. 39 

48. If 2 woman be taken by foroe in 
one county, and carried into angthet, 
and there married, the offen det may 

de indicted and tried in the ſecand 
county, „ 20. ſ. 40 


49. But if a record be ſtolen or avoided, 
Kc. partly in one county and partly 
in another, he caunet be irdided for 
20. 1. 40 
30 By 
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50. By 26. Hen. 8. c. 6. offences com- 
mitted in Males may be enquired of 
in the next Eugliſb county where the 
king's writ runneth, Page 29 


51. By 28. Hen. 8. c. 15. treaſons and 
feloniegcommitted upon the ſea ſhall 
be enquired of in ſuch places as ſhall 
be limited by the king's commiſſion, 
in like manner as if done upon Jand, 

21. 1. 43 


52. But this ſtatute extends not to of- 
fences done in creeks, &c. within the 
body of a county, 21. ſ. 44. 


53. By 11. & 12. Will. 3. c. 7. acceſ- 
ſaries before and after to piracy ſhall 
be enquired of according to 28. Hen. 8. 
e. 15. | 21. 

54. By 8. Geo. 1. c. 24. Perſons deem- 
ed acceſſaries by 11. & 12. Will. 3. 
c. 7. ſhall be proceeded againſt as 
principals, | 22 

55. All piracies and felonies upon the 
ſea may be enquired of upon the land, 
or tried at lea, &c. 22. ſ. 47 


56. Ancient opinions, how high treaſon 
done out of the realm was to be in- 


dicted, 22. ſ. 48 


$7. By 35. Hen. 8. c. 2. all treaſons 
committed out of the realm ſhall be 
enquired of by the king's bench, or 
in any county by the king's commil- 
ſion, 22. 1. 49 


58. If the king's bench, or the king's 
commiſſioners, remove into a different 
county from that in which the indict- 
ment 1s found, the jury ſhall come 
from the firſt county, 23 


59. How the commiſſioners and county 


for ſuch trials are well . e 23. 
8 51 


60. Whether treaſons committed in Ire- 
land by « peer may be tried in Eng- 


land, 23. ſ. 52 
61. By 2. & 3. Edw. 6. c. 24. acceſ- 


ſary in one county to a felony in ano- 
ther, may be tried in the county where 


the offender is acceſſary, 24 
62. The roRM OF THE BODY OF AN 


INDICTMENT, 25 


63. Of ſetting forth THE FACT as 70 
THE PRINCIPAL, Page 25 


64. No periphraſis will ſupply thoſe 
words of art which the law hath ap- 
propriated for a deſcription of the 
offence, 25. 1.55 


65, Where no technical words have been 
adopted, the ſpecial manner of the 


whole fact ought to be ſet forth with 


ſuch certainty, that it may judicially 
appear to the Court that the indictors 
have not gone upon inſufficient pre- 
miſes, 428. 44:88 
66. An indictment for breaking priſon 
without ſhewing the cauſe of impri- 
ſonment is bad, ib. 
67. An indidment for refuſing to be 
ſworn conftable after /rgirimo mode 
eleti, mult thew the manner of the 


election, | W's 
68. An indictment of burglary muſt 
have the word“ uctanter,” 27 


69. An iadictment for a nuſance for 
doing that which in its conſequenees 
only, and not in itſelf, is fo, mult 
ſhew/ the circumſtances which cauſe 
the nuſance, ib, 

70. But where the thing done is in it- 
ſelf a nuſance, as keeping a bawdy- 
houſe, &c. .the particular circum- 

| ſtances are not neceſſary, ib. 


71. An indictment for coining alchemy 
like the king's money, muſt ſhew what 
money: the reaſon of it, is. 


72. An indictment for perjury not ſhew- 
ing in what manner and in what court 
the falſe oath was taken, is inſuffi- 
cient, 4 ib. 

73. It is neceſſary, both in indictments 
and appeals of mayhem and murder, 
to ſet forth particularly in what man- 
ner the hurt was given, ib, 


74. An indictment for extortion colore 


officii, without ſhewing for what it was 
extorted, held good, 44 10. 
75. An indictment for procuring, &c. 
muſt ſhew the falſe tokens, 28. (NI 10 
76. An indictment for words againſt a 
Juſtice, muſt ſhew the words, 16. 
77. An 
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77. An indictment for obſtructing a 
juſtice muſt ſhew how it was done, 
Page 28. (N) 10 

78. An indictment for a contempt of a 
warrant, &c. muſt ſhew the nature of 
the warrant, | th, 


79. An indictment for a forcible entry 
ought to contain a poſitive charge of 


. diffeifins 28, (N) 10 


80. An indictment charging a man diſ- 
junctively is void, as nurdravit vel 
murdrari cauſavit, Sc. 28. ſ. 58. 


8. Every indiAment muſt charge ſome 
particular offence, or elſe ſeveral of- 
tences particularly, and certainly ex- 
prefled, and not with being an of- 
fender in general: the reaſon of this 
rule, | 29. 1.59 

82. Inſtances inwhich, upon this ground, 
indictments have been held too gene- 
ral and inſufficicnt, 29. (N) 11 


33. Anciently, indictment for conſpiracy 
in general was held good, and the ge- 
neral charge of igſidiatores viarum et 
de populatores agrorum ouſted of clergy ; 
but this is remedied by 4. Hen. 4. c. 2. 

30 

34. But a man may be generally indicted 
as a common barrator ; but the de- 
tendant mult have a note of the facts 
intended to be proved delivered to 
him previous to the trial, 1b. 


85. There is no need to name any par- 
ticular place where the defendant was 


a barrator, 16. 


85. An indictment for barratry need not 
conclude ad nocumentum ommnium ligeo- 
rum; diverſorum is ſufficient, ib. 


87, Quære, Whether an indictment of a 
common ſcold may ſo conclude, or 
whether it muſt be ad commune nocu- 
mentum ? 31. (N) 1. in marg. 


88. An ĩadictment againſt one as a com- 
mon ſcold is good wichout ſetting out 
the particulars, for the fame reaſons 
that ſuch indictment of barratry is 
good: the reaſon given, 


31 

*9. So alſo an indictment 2 a 
man generally with keeping a diſor- 
Vor, IV. 


derly houſe, without ſhewing any par- 
ticular acts of diſorder, but conclud- 
ing to the common nuſance, has been 
adjudged good, Rex v. Higginjor, 
2. Burrow 1243. Set also 2. Atkins 
IF 
90. Every charge in an indictment muſt 
be laid poſitively, and not by way of 
recital, as with a quod cum, Cc. and 
the want of a direct allegation of any 
thing material cannot be ſupplied by 
intendment, Page 31. 1. 60 
91. An indictment felonies murdrawit 
cannot amount to murder without cx 
mælitid præcegitatã, 13. 
92. An indictment of death is bad with- 
out an expreſs allegation that the de- 
ceaſed both received and aied of the 
hurt laid; and the want cannot be 
ſupplied by any implication, 31 
93. An indictment for breaking priſon 
muſt aver, that a priſoner for felony 
aid thereby cſcape, ib. 


94+ It is an incontrovertible rule, © that 
in an indidment nothing material ſhall 
be taken by intendment or implication, 
31, 32 
95. But if, in the brit part of an indict- 
ment of death, the aſſault be laid with 
malice prepenſe, Cc. there is no need 
to repeat it in the ſubſequent clauſe 
which ſhews the giving cf the wound, 
| 32 
96. So alſo where it ates that one was 
arreſted by virtue of a plaint, &. 
the warrant ſhall be intended a good 
warrant, 7b, 
97. Where a warrant is alledged autho- 
rifing an arreſt within the libertics of 
London, and the inditment lays the 
execution of it in ſuch a parih ard 
ward of Lenden. without ſaying they 
are within the liberties, the Court wil 
intend the pariſh and ward laid to be 
within the libei t es of London, 16. 


98. Where an indictment finds that the 


defendant. BEING ſo and ſo, com- 
mitted ſi ch a fact, it ſhall be intended 
that he wvas fo and ſo, without any 
expreſs allegation to that purpoſe ; 
the reaſon of it, 32. f. 61. 
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99. But where an indictment of for- 
cible entry finds that A. difleiſed B, 
of ſuch land, exifters liberum tene men- 
tum of B. it is infufficient ; for there 
is no certain antecedent to which the 
participle can refer, Page 32 


too. Upon the ſubject of nice exception 
to an indictment there is no general 
rule. There is a maxim, nimza ſibti- 
litas in jure reprobatur ; but the ap- 
plication of it is in the diſcretion of 
the Court, 33 


101. It is a certain rule, hat obere one 
material part of an indict ment is repug- 
nau to another, the while is v, 34. 

63. 

102. If an indictment orgs a forged 
writing by which A. was bound to B. 
or that the defendant diſſeiſed J. S. of 
lands, en it appears that J. S. had 
uo frecheld; every ſuch indictment is 
void for its maniteſt inconſiſtency and 
repugnancy, | 34 

103. An indictment of death laying the 
ſtroke at A. and the death at B. or 
the ſtroke on the 1, and the death 
on the 10th, and then concluding that 

the defendant in ſuch manner mur- 
dered the party at A. aforeſaid, or on 
the firſt of May aforeſaid; is repug- 
nant and void; 16, 


104. An indictment for ſelling iron with 
talſe weights and meaſures, is Inconſiſt- 
ent, ib, 

105. If an indictment taken on the 13th 
find that the defendant had been ab- 
ſent fix months from church; from the 


firſt of the ſame month and year, it 


15 repugnant, ib, 
106. An indictment which charges any 
thing as a felony, which appears to be 
only a tre/paſr, as with cutting down 
trees, the Court will not 2 K the 
defendant on it, ; ib, 


107. But the Court will diſpenſe with a 
final impropriety of expreſſien, as for 
having moved unam acram frrni, when 

in fact it was gra/5 only and not ay, 
10. 

108. Of ſetting forth ur FacT as To 
THE ACCESSARY,y 34. ſ. 63 


109. A repugnancy in ſetting forth the 
offence of the acceſſary is equally fa- 
tal as 11 ſetting forth that of the prin- 
cipal, Page 34. 1. 63. 

110. If an indictment of death which 
lays the ſtroke on one day, and the 
death on a ſubſequent one, charge 
the acceſſary with having abetted * 
fact at the time of the felony and 
murder only, it is inſufficient, 1b. 


111. Where ſeveral are preſent and abet 
a fact, and one only actually does it, 
an indictment may lay it generally, 
as done by them all; or ſpecially, as 

done only by one, and abetted by th: 


reſt, . ib. 


112. But an indiftment which barely 
charges a man with having been pre- 
ſent 1s void, ib, 


113. An indictment againſt an acceſſary 
tor receiving four principals is naught, 
unleſs it ſays eos receptavit, Sc. 35 


114. An indictment againſt a conſtable 
for ſuffering the — of a perſon 
arreſted for ſuſpicion of felony, muſt 
ſhew what the felony was, and that 
it was committed, 35. ſ. 66 


115. But an indictment for receiving, 
or ſuffering to eſcape, perſons whoſe 
guilt is upon record, need only ſet out 
uch record properly, ib. 


116. Ouære, If a man is more bound 
to take notice of an attairder in his 
own county than in any other? 16. 


117. Quere, If an indictment finding 


that F. S. /cienter receptavit ſuch a one 


being a felon, is good? 35. f. 67 
118. How AN INDICTMENT MUST 
DESCRIBE THE PERSONS, 39 


119. An indigment that the king's 
highway in ſuch a place is in decay, 
through the default of the inhabitants 
of ſuch a town, is good without nam- 
ing any perſon in certain, tb, 
120. No indi&ce can take any advantage 
of a miſtaken ſurname in an indict- 
ment, as an appellec may in an ap- 
pceal, ib, 
121, Every 
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121. Every other mi/nomer of the de- 
fendant, except that of the ſurname, 
and alſo every defective addition, are 

as fatal in an indictment as an appeal, 


Page 36. ſ. 69 


122. Amiſnomer of the defendant's name 
of baptiſm may be pleaded in abate- 
ment, | 16. 

123. The addition of * Aigbt inſtead 
of ** baronet *". 18 pleadable in abate- 
ment,” ib, 


25 If Garter king at arms be not 
tyled Garter in an indictment, it, or 
the omiſſion of any other name of 
dignity, is pleadable in abatement, 


| 7 

125. The omiſſion of the defendant's 
name of baptiſm is, perhaps, equally 
fatal, | 16. 
126. Indictments are within 1. Hen. 5. 
c. 8. concerning additions, and there- 
fore the omiſſion of thoſe additions 
which that act requires are equally 
fatal to an indictment as an appeal, 
if proceſs of butlawry lie upon 1 37. 
ſ. 70 


125. It is a fatal fault to apply ſuch ad- 
dition to the name which comes un- 
der the alias dictus only, and not to 
the firſt name, 15. 


128. It is not material whether any ad- 
dition be put to the name which 
comes under the alias dictus or voy 

25. 


129. It is ſo great a fault to put no ad- 
dition to the firſt name, that the omiſ- 
ſion of it as to one defendant renders 
the indictment vitious as to all, 37, 33+ 


130. An addition in Engliſh was always 
as good as in Latin, 1b. 


131. Where ſeveral defendants have the 
ſame addition, it is ſafeſt to repeat it 
after each of their names, 38 


132. Where the ſon is of the ſame name 
and addition with the father, he ought 
to be diſtinguiſned by ſome further 
deſcription, 26. 

133. What is a ſufficient addition of the 
eſtate, or degree, or myſtery ¶ Vide 
AprEaL), | ib. 


134. How the town, hamlet, place, and 
county, of the defendant, ought to 
be added {Vide Ar PAL Y, Page 38 


135. In what caſes a defective addition 
may be falved by the appearance and 
plea of the defendant (Yide APPEAL), 


| ib. 
136. How OTHER PERSONS MUST BE 
DESCRIBED, 38. f. 71 


137. They muſt be deſcribed with eon - 
venient certainty, ſo as to enable the 
Court to impoſe the proper fine; and 
to enable the defendant to make his 
defence, or to plead the indictment in 
bar to any ſubſequent proſecution, 76. 


138. An indictment for taking divers 
ſums of divers perſons for toll, with- 
out naming any perſons in particular, 
is naught, ib, 


139. Where, in common preſumption, 
it may be very difficult, if not ĩimpoſ- 
| fible, to know the names of the per- 
ſons referred to in an indictment, it 
may be good without naming any of 
them : inſtances given, 38, 39 


140. [n many Books it is ſaid, that re- 
gularly the perſons offended, as well 
as the defendant, ought to be cer- 
tainly deſcribed in every indictment, 

39 

14t. An indictment for ſtealing guan- 
dam peciam panni linei cujuſdam J. S. 
without adding de bonis et catallis, is 
inſufficient, ib. 

142. Wherever the perſon injured is 
known to the jurors, his name ought 
to be put into the indictment, ib. 


143. An indictment for an aſſault 01 
John, pariſh prieſt of D. in the coun. y 
of C. is good without mentioning his 
ſurname, 40. f. 72 


144. Quære, If an indictment for a 
wrong done to a perſon well known 
deſcribe him only by his name of b: p- 
tiſm, without ſome addition to da- 
tinguiſh him from others of the ſame 
name, can be good? 40 


145. An indictment for ſtealing the 
goods cujuſfar igneti is good, 3b, 
O o 2 145. A 
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145. A repugnancy or abſardity in the 
deſeription ot the perſon injured will 
vitiate an indictment 3 as where one 

i, indicted for ſealing bona predict. 

J. S. where no J. S. was mentioned 

8 before, Page 40 


1%. But if the a will be good 
by rejecting the words, they ſhall be 
- conſidered as ſurpluſage, 41. (N) 12 


| 148. If the word . a/ire/aid” refer with 
| 3 uncenainty to two antecedents, 
the indictment is void, tb. 


149. It ĩs not neceſſary, in an indictment 
of death, to alledge that the perſon 


our Lord the King, Sc.“ 41. . 73 
150. How THE THING MUST BE DE- 
. SCRIBED, * 4t- 1.74 


151, No indictment can be good which 
wants convenient certainty. of, this 
kind, 141 


152. An indictment for forging a leaſe 
of certain lands, without naming ſome 
one certain parcel, is inſuftictent, 42 


153. An indictment for ſtealing the goods 
and chattels of J. S. without any far- 
ther deieription of them, ts void for 
uncertainty, | ib, 


154. An indictmeat for esp in t2v9 
* cloſet of meadbua or paſtur? ; or for dis 
verting guandam partem gg running 

from ſuch a place to ſuch a place; or 
tor engrotüng magruam quantitatrm 
Stramims et ſa@ni, Or drurrfos, cunmulor 
tritici, & c. &c. & c. witheur thewing 
how much of cach, is void for uncer- 


W 42. 74 

. The caſe of the King wv. Het wang 

9 „ les | | 42 
156. If an indtament, be uncęrtain 23 to 


ſome particular oaly, and certain as 
to the reſt, it is void Oaly as to thoſe 
. which are uncertainly ex preſſed, and 


; good as to the reſidue, ah 


1 57. Whether an indigment of larcen 

15 y 
be good without expreſſing to whom 
the property belonged, if it be tor a 

„ lieing ching Ker e 43 


= v 
5 & N > 8 - 
. 


: 


"hour in an indictment, 


killed was “ in the peace of Gd and of 
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5 It ſeems queſtionable, whether the 
price of the goods be otherwiſe neceſ- 
ſary in an indictment of treſpaſs than 
to aggravate the fine; or in an in- 
dictment of larceny, other than to 
ſhew the offence amounted. to grand 
larceny; Page 43 


159. How aw INDICTMENT” MUST 
STATE. TIME AND PLACE, © 44 
160, [Ut is not neceſfary to mention the 
44. f. 70 
161. But no indictment whatſoever can 


be good without preciſely ſhewing a, 


certain year and day « of che materlal 


facts alledged in it, 44. 1. 77 
162. The ſheriff's return of a reſcous is 
- bad without ſhewing the year anddav, 


both of the arreſt and reſcous, becauſe 
it is. in lieu of an indictment, 44 


163. An indictment which Jays the of- 
ence on an uncertain or impoſſible 
day, is void; as where it lays it on a 
future day; or lays one and the ſame 
offence, on different days; or lays it 
on ſuch'a day that makes the indict- 
ment repugnant, 5 


164. No defect of this kind can be 
helped by verdict, 45 


165. An indictment of death laying the 
aſſault at a certain time and place, is 
not ſufficient without repeating the 
time and place in the clauſe of the 
ſtroke, 7b, 


166. An inditment of death ought as 
well to ſet forth the year and day of 
the death as of the ſtroke, &c. 16. 


167. The words ad*unc et ibidem in the 


ſubſequent clauſes of an indictment 
are of the ſame effect as if the year 

and day mentioned in the former _ 

had been exprelsly repealed, 45.1. 7 


163. An indictment laying the —_ 
on the Thurſday after the day of Pen- 
5 or Utas of Eaſter in ſuch a year, 

is good : : the reaſon of it, ib, 


109. Where an indictment charges a 
man with a bare omiſſion, as the not 
ſecuring ſuch a ditch, no time need 
„ be ſrewn⸗- 6 46. 1. 79 


170. ru 
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170. The year of the king may be diſ- 
penſed with if the very year be other- 
wie ſufficiently thewn, Page 46. ſ. 80 


171. A miſtake in not laying an offence 
on the very ſame day on which it is 
afterwards proved upon the trial, is 
not material upon evidence, 46. ſ. 81 


172. If an indictment charge a man 
with having done ſuch a nuſance on 
ſuch a day and year, &c. and on di- 
vers other days, it is void only as to 


the fact on thoſe days which are un- 


certainly alledged, 46 
173. An indictment charging a man 


generally with ſeveral offences at ſeve- 


ral times, without laying any one of 
them on a certain day, is void, 26, 


174. The particular reaſon of this rule 
in extortiou, 40. (N) 14 
175. A conviction of deer - ſtealing, ſet- 
ting forth the offence between 8 and 
12 July, &c. is ſufficient, 3 


176. How THE INDICTMENT MYST 
SHEW THE PLACE, 46. f. 83 


177. No indictment can he good with- 
out expreſsly ſhewing ſome place 
wherein the offence was committed, 
which muſt appear to be within the 
Juriſdiction of the Court, and be free 


from all repugnance, 10, 
178. Inſtances of repugnance in alledg- 
ing the place, 46. 


179. There is no need, in an ingit- 
ment on a ſtatute ſetting forth the de- 
ſcription which brings the defendant 

within the purview of it, to ſet forth 

| any place where thole things hap- 
penea, f 47 

180. Where a ſtatute makes it high 
treaſon far a perſon born within the 

realm, and in popiſh orders, to come 
into or remain in the kingdom, ther 
is no need to ſhew in the indictment 
where he was born, ib. 


181. A miſtake of the place in which 
the offence is laid will not be material 
upon not guilty, if the fact be proved 
at ſome other place in the ſame 
County. By 49 


182. But if there be no ſuch place with- 
in the county as that laid in the in- 
dictment, all proceſs on ſuch an indict- 

ment is made void by ſtatute, Page 48 


183. WHERE AN INDICTMENT IS vI- 
TIATED BY FALSE WORDS, 48. 1. 86 


184. An indictment ſhall not be quaſhed 
for any falſe concord between the /ub- 
Aanti de and the adjedive, ib. 


185. An indictment againſt two or more, 
laying the fact charged againſt them 
in the ſingular number, is inſufficient ; 


the propavle reaſon of it, ib. 
186. Such a defect cannot be amended, 
ib, 


187. Where an indictment lays the fact 
in the plural number againſt two, and 
it is found &illa vera as to one only, 


it is god, | 49 
188. The word /o/vet inſtead of folvat is 
not fatal, ib, 


189. Formerly an inditment wholly 
in Eugliſb, was void by 36. Edw. 3. 
c. 15, But by 4. Geo. 2. c. 26. and 
6. Geo. 2. c. 14. all proceedings 
ſhall now be in Engliſb, &c. except 
terms of art, &e. ib. 


190. Inſtances where a word which is 
not [ain would have vitiated an in- 
di&ment, co. ſ. 87 

191. Nothing that can be rejected as 
ſurplus and immaterial ſhall vitiate an 
indiétment, 50 


192. Receivd inſtead of received has been 
adjudged immaterial, 51. (N) 


193. Underteed inſtead of undenſtood has 
been adjudged immaterial, 51 


194+ Where a whole word was omitted 


in reciting an indictment, the omiſſio 
was held not material, ib. 


195. The rule is, aobere the omiſſion op 
addition of a letter does not change the 
<vord /o as to make it another word, ths 


variance is not material, ib. 


199. But if the miſrecited word is ig 
itſelt a word, though not inteliipible 
with the context, as air”? for heir, 

there the variance is fatal, gr (N) 


O 0 3 - 197. What 


— — — CO 
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197. What faults, while indictments 


were in Latin, were holpen by an An- 
glice, Page 5 1 to 53 
198, WHERE THE OFFENCE INDICT- 
ED MAY BE LAID JOINTLY, AND 
WHERE SEVERALLY, 53. 1. 89 


199. If an offence wholly ariſe from any 
"To joint act, which in itſelf is erimi- 
nal, withoyt regard to any particular 
erſonal default in the de fendant, the 
indiament may either charge the de- 
fendanis jointly and ſeverally, or 
Jointly only, ib. 
200. Inſtances in which indictments may 
be joint or ſeveral, ib. 
201. Though the words of an indict- 
ment purport only a joint charge, yet 
ſome of the defendants may be ac- 
quitted, and others convicted ; for the 
law looks on the charge as ſeveral 
againſt each, ib. 
202. But where the offence doth not 
 whollyarife from the joint act of all the 
defendants, but from ſuch act joined 
with ſome perſonal and particular de- 
fe or omĩſſion of each, without u hich 
it would be no offence, the indictment 
muſt charge them ſeyerally, and not 
joindy, 53. 54 
203. Keeping a bawdy-hopſe, unlawful 
hunting deer, maintenance, or extor- 
tion, may be laid either jointly and 
ſeverally, or jointly only, 54 
204. Following a joint trade againſt 
5. Eliz. or for not repairing a ſtreet, 
mult be ſeveral, 10. 
205, Several defendants cannot be 
Joined in perjury ; but two may be 
joined in an aſſault, and in a libel, 
| 54+ (N) 15 
206. Quære, in what caſes ſeveral of- 
fences of ſeveral perſons may be 
joined in one inditment, | - $4 
207. One indiftment againſt two juſtices 
for not enquiring of a riot, or again 
two perſons for ſpeaking the ſame 
words, may be maintained, ib. 


p<$ Quære, if one indictment can be 


apaintt ſeveral for having inmates in 
their houſes, or for neglecting a day 
of ialling, . 


209. WHETHER THE WAs “vi Er 
ARMIS” ARE NECESSARY, Page $5, 

ſ. 90 

210. Whether the words ** contra pacem 
be neceſſary, 55 


211. No indictment or information can 
be good, except it expreſsly ſuppoſe 
the offence to have been done again 
the peace of the king in whoſe reign ir 

#0, 


was committed, 


212. But an information for intruſion, 
or other wrong of a ciyil nature 
againſt the king, does not require the 
words contra pacem, ib, 


213. In what manner an indictment for 
erecting a weir, done in one reign, 
may be made good in another reign, 


56. ſ. 93 

214. It ſeems that the words contra co- 
ronam et dignitatem regis are not abſo- 
lutely neceſſary in an indictment, 58. 

. 94 

215. Qtære, if the words in contemptum 
regis are neceſſ i ry, 58. 1.95 


216, It ſeems the word illicitè is not 
abſolutely neceſſary in an indictment 
at common law, gfpecially for a riot ; 
but where a ſtatute uſes the word un- 
lawfully, the jndictment on it muſt 
vie the word illicit? or ſume other 
tantamount, 59. ſ. 96 


217. WHETHER A DEFECTIVE IN- 
DICTMENT BE AMENDABLE, 59. 
. 97 

218. No criminal proſecution is within 
the benefit of any of the ſtatutes of 
amendment; andtherefore all amend- 
ment which can be made muſt be by 


7 . 


the common Jaw, ib. 


219. Generally, an indictment removed 
from an inferior court can in no caſe 
be amended, 59. 1. 97 
220, But the body of an indiment re- 
moved from * may be amended, 
becauſe the tenor only 15 removed, ib. 
221. Quære, if in either caſe an amend- 
ment can be mage when the record is 
filed, : , ib. 


222. The caption of an inditmept from 
any place may, upon motion, be 
a mendeq. 


) 
; 
ö 
J 
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amended, fo as to make it agree with 
the original record, during the 'Term 
in which it came in; but not in a ſub- 


ſequent Term, Page 60 
223. And qgrere, if it can be amende 
after it is filed, ib. 


224. The want of continuances in a 


record of attainder of telony cannot 
be amended, | ib, 
225. No diſcontinuance in any crimi- 
nal proſecution is amendable without 
conſent, 16, 
226. But a mere miſpriſion in joining 
iſſue in a criminal proſecution may be 
amended at any time, ib. 


227. It is every day's practice to amend 


criminal inſormations, and the plead- 


ings thereon, by rule of court, while 
all is in paper, ib. 
228. And guere, if the record may not 
be ſo amended by the paper book at 
any time be fore judgment, 1b. 


229. A bill of indictment as to matter 


of form may be amended by the Court 


with the conſent of the grand jury, 
61. ſ. 98 

230. "ThE FORM OF INDICTMENT UP- 
ON STATUTE, 61. 1. 99 


231. There is no neceſſity to recite a 
public ſtatute upon which a proſe- 
cution is ſounded; for the judges are 
bound ex officio to notice it; and if 
there be ſeveral ſtatutes on which the 
offence is founded, the Court will take 
that which is moſt for the king's ad- 
vantage, 61. ſ. 100 


232. WHAT MISRECITALS ARE ra- 


TAL, 62. ſ. 101 


233. If a proſecutor take upon him to 


recite a public ſtatute, and materially 


vary from a ſubſtantial part, and coa- 


clude contra formam ſtatutt, he vitiates 
the indictment, i „62. 
234. Inſtances given in which @ vari- 
ance from the ſtatute on which the 
roſecution is founded, witiates the 
indictment, | 1b, 
235. But the omiſſion of a ſynonimous 
- word, having no other meaning than 


what is fully expreſſed in the words 


which are recited ; or the joining of 


words which are either wholly ſyno- 
nimous, or much of the ſame ſenſe, as 
fignifying ſuch things as generally in- 
clude one another, are not fatal, Page 

62. 1, 102 


236, Inſtances in illuſtration of this rule, 
ib. 

237. No advantage can be taken of any 
art of a private ſtatute, without ſhews= 
ing ſuch private ſtatute in a proper 
manner, 63. ſ. 103 


238. A milrecital of the place or time 
at which the parliament in which the 
ſtatute paſſed was holden, vitiates the 
indictment; inſtances given, 63 


239. A repugnaney alſo in ſetting forth 
the time when the parliament was 
holden, is fatal, ib, 


240. It ſeems, that the admiſſion of the 
party with reſpect to the miſrecited 
ſtatute will not make good the in- 
dictment, 64 


241. Whether the miſrecital of the title 
of a ſtatute be fatal, 64. l. 105 


242. A variance in reciting a ſtatute to 
commence after the making, where 
the ſtatute is expreſs that it ſhall com- 
meace after the ſeſſions, is fatal, 64. 

{. 106 


243. Sed quere, if a variance no way 


altering the ſenſe of the ſtatute does 
any hurt, 64 


244. A variance from an immaterial 
part of a ſlatute does no hurt, 65 


245. If a recital vary only in ſach a part 
of the deſcription of the offence as is 
put into the ſtatute only by way of 
flouriſh r cx abundanti, and makes no 
neceſſary ingredient in the offence 
prohibited, nor needs any proof, it i s 

not fatal, ib, 

246, A miſrecital of the preamble of a 
ſtatute is not material, where the ſub. 
ſtantial part of the purview is well re- 
cited, 65. ſ. 105 


247. The Court has not been fo ſtrict iu 


recitals as formerly, and if an indit. 


ment fully recite a ſtatute ſo far as it 


concerns the indictment, a miſpriſion 
31 * * 4. 3 oF 
in what concerns other matters has 
0 0 4 been 


F* + 
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been helped by the ſeveral authorities, 
Page 0 5 

243. A total omiſſion of the clauſe of a 
ſtatute which ordains what the party 
mall forfeir does no hurt, But ſee 
exceptions to this rule, 66, 1. 109 


249- How FAR THE OFFENCE MUST 
PE BROUGHT WITHIN THE VERY 
WORDS OF THE STATUTE, 67, ſ. 

119 


250. Unleſs the ſtatute be recited, nei- 
"Taer the words contra form am fatuti, 
nor any periphraſis, intendment, or 
concluſion, will make good an indict- 


ment which does not bring the offence 


wichin all the material words of the 
ſtatute, 67 


251. Every indictment muſt bring the 


defendant within all the deicriptions 
mentioned in the body of the act, ex- 
cept they are ſuch as carry with them 
tae bare denial of a matter, the affir- 
mation whereof 1s a proper and natu- 
ral plea for the d. fendant : this rule 
illuſtrated, i 


252. In deſcribi ing the defendant, there 
is no need to ſet forth the place 
where the thing happened which 
brought him within che deic c:iption, 


68 


253- In deſczibing the defendant, it is 
iuHcient to ſay that he, exifiens 10 
and ſo, did the fact, 16. 


254. There is no need to alledge in an 
5 indictment, that the deſendant is not 
withia the beneft of the prov/hes of 
a ſtatute Whercon it is founded, 68. 
„ Bs . 113 


255. Det a eenvidign on a penal ſtatute 
ought expreſsly to ſhew that the de- 


fendant is not within any of its gro- 


Viſoes 3 the res {on or ane rule, 


69 


250. If a Gatate whereon an dt 


15 grouaded be particularly recited, 
the genrral concluſion contra formam 
fatuli, after the allegation of the fact, 
will 'npply an omilion it it af a eir- 
cumſfa ce mentioned in the ſtature, 
which would be fatab inen ſuch re- 
eie and conclußon, | 2. 


Ts 


— 


257. But the want of a certain ge- 
ſeription of time or place, or things 
or perſons concerned, or of the con- 
cluſion contra pacem, or an expreſs and 
direct allegation of the fact itſelf, 
cannot be ſupplied, Page 69 


258. In indictment grounded on a ſtatute 
which will not maintain it, may be 
made good as an indictment at com- 
mon law, 70. ſ. 115 


259. How far it is neceſſary for an in- 
dictment on a ſtatute to conclude con- 
tra for mam ſlatutt, 70 to 72 


200. What ought to be the form of the 
caption of an indictment (See Cay- 
110), 72 to 76 


261. Upon what prof, and within what 
time after the offence, an iadictment 
may be found (See Evivence), 76 

262, IN WHAT CASES AN INDICTMENT 
MAY BE QUASHED, 83. f. 146 


263. The Court, in diſcretion, may quath 
any indidtment, the judgment upon 
which would be erroneous, 83 


264. Judges are in no caſe bound ex de- 
bito juflitie to quaſh an indictment, 
but may oblige the party to demur, 

| 83. 1. 146 

265. In heinous offences, the Court will 
not quaſh the indictment; neither will 
they if the recogniaance or certiorart 
is forfeited, | 83 


266. The difference beiween quaſhing 

and arreſting the Judgment, 8 3 (N) 
| 25 
267. On the part of a qroleruios even, 
the Court will ſee that no miſchief 
enſues; and will impoſe terms befors 
they quaſh an indictment, 10. 


268. Where the objection to the indict- 

ment is, that the Court before whom 
it was taken bad not juriſdiction, the 
Court will-npt put the party ip a d 
mur rer, but will quaſh, | 7. 


269. By 7. Will. 3. c. 23. no indigent 


tor high treaſon, &c. Ke. ſhall be 
— quaſhed on motion of che priſoner, be- 
tore evidence given 1 in open 
court, pi Ke. 7 1 uh, 


270. And 
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o. And no exception can be taken on 
this act after plea pleaded, Page 83. 
1. 148 


271. Lucre, Whether the Court will 


84. {. 149 


272. What may be pleaded to an indict- 
ment, and in what manner, 84.1. 150 


qvaſh a information, 


273- The defendant may plead any plea 
in ahatement to a felony, and alſo plead 
over ix bar, and alſo take the general 
Me, | ; ibs 
274. Whether it is a good plea to an 
indictment that another is depending, 

oy 8 ch. 34 . 1 

75. What is the proper proceſs on an 
information (See PROCESS), ch. 27 


I N F A M V. 


1. Where it diſables a man to be a wit- 
neſs or juror (See EVNIDEN CE, Ju- 
RORS), 436 

2. How far infamy is cleared by pardon 
(See PARDON), 357 


* 


INFORMATION. 


x. Informations are of two kinds, viz. 
at the /uif of the Ling and qui tam, 8 5: 


2. INWHAT CASES AN INFORMATION 


AT THE SUIT OF THE KING WILL 


LI, 85. (. 1 


„Informations will lie for offences of a | 


public nature, done either to the king 
himſelf, or to a ſubject: inſtances 


"enumerated, 1 
4. Information will lie for offences 


againſt ſtatutęs, unleſs expreſsly or 
 tmpliedly excluded, 86. 1. 2 


No information will lie for any capi · 


tal crime, or for miſpriſion of treaſon, 


80. 1. 3 


6. WHAT OUGHT TO BE THE FORM OF 
SUCH INFORMATION, | 


indictment, only that indictment 18 
"found by the oaths of twelve men, 
! 


86. t. 4 


7. Information is in every reſpect like 


and information is only the all-gation 
of the officer hd exhibits it, Page 86 


8. Whatſoever certainty is requiſite in 
an indictment, the ſame is alſo neceſ- 
ſary in an information: the material 
parts of the crime muſt be preciſely 
found in the one, and alledged in the 
other, and not by way of argument or 
recital, ib. 

9. Exception az to an information fi 


perjury, 156. 
10. By 4. and 5. Will. and Mary, c. 18. 
the maſter of the crown office ſhall 
not, without the expfeſs order of the 
Court, file any information, nor ſus 
proceſs thereon, until he has taken a 
recogmzance from the proſecutor in 
20l. to proceed with effect, &c. 87 


11. The recognizance ſhall be filed in 
the crown-office for the purpoſe of 
public inſpection, | 

12. In what caſes the Court will order 
an intormation to be filed, 8g to g1 

13. How party may move the Court ta 
ſet aſide proceſs iſſued againſt him, 


PETR to a recognizance having 
een given by the informer, 91 


14. WHERE THE DEFENDANTSSHALL 


HAVE COSTS, 91 to 98 
15. Or 1NFORMATIONS QUO WAR» 
RANTO, : 95 to 103 


INFORMATION OUT TAM. 


1. IN WHAT CASES IT WILL LIE, 103 


2. It will not lie on any penal ſtatute, 


unleſs the whole or part of the penalty 
be expteſsly given to him who will 
ſue for it, | 104. 1, 17 
3. Where a penalty is given to an in- 
former, any one may ſue for it, and 
lay his damage tam pro domino rege 
quam pro ſeifpſo, _":2 Wh 


4. Where a ſtatute prohibits or com- 


mands a thing, the doing or omiſſion 
whereof is an immediate damage to 
the party, and concerns the public, 
the party grieved may ſue am pro 
domino, Ie ie 


5. Wherever 
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[Þ Wherever the king is to have a fine 
on an action on a ſtatute, there are 
contrary opinions whether the action 
may be brought tam pro domino, Oc. 
4 Page 105 
6. What ought to be the form of an in- 
formation or action gui tan, - 55 
.2 
7. There is no need to conclude contra 
pacem, ib. 
3. Duere, if it be neceſſary to conclude 
in contemptum regis, ib, 
They need not recite the ſtatute 
whereon they are grounded, 16. 


10. What miſrecitals of ſuch ſtatute will 


be fatal (See InpicTMENT, No. 234), 
| 105 


11. How far it is neceſſary to bring the 


caſe within the very words of the ſta- 
tute (Scelx pic TEN T, No. 25 l.), 106 


12. How far it is neceſſary to conclude 
contra formam ſtatuti, 70 to 73 


23. In what caſes one may have judg- 
ment on a ſtatute, in an action brought 


at common law, 70 


14. If an information contain ſeveral 
offences againſt a ſtatute, and be well 
laid as to ſome only, the informer 
may have judgment for ſo much as is 

well laid: inſtances given, 106, ſ. 19 


15. If the whole time that the defendant 
hath offended be expreſſed inconſiſt- 
ently, the whole 1s repugnant and 
void, „ | 199 


16. An informer on a gui /am ſtatute 
may have a writ againſt the defen- 
dant, either guas eis deb:t, fc. or quas 

el debet, which is good, in the decla- 
ration, in the name of the plaintiff 
only, 106, ſ. 20 


17. Qꝛære, if the writ or count need e- 


rels that the action was brought for 
the king as well as the party, 


18. But every information muſt be in 


this form, that the informer tam pro 
mino rege quam pro ſeipjo ſequitur, 


1 


even where the ſtatute gives one third 


pl the penalty to a third perſon, 107 


ib, 


19. How the form of the information 
ſhall be in ſuch caſe, Page 10) 


20. It is ſafeſt for every information or 
action gui tam to demand the very ſum 
due to the informer, and neither more 
nor leſs, 107. ſ. 21 


21. If an action on a ſtatute demand the 
whole forfeiture for the informer, 
where the ſtatute gives part of it to 
the king, it is inſufficient. Sed guerre, 
it it is not good for the part due to the 
king, 108 

22. Quere, if where the guantum of for- 
feizure depends on the finding of the 
jury, a blank may be left for the ſum, 


ib, 


23. A popular action may conclude ad 
grave damnum, without adding of the 
plaintiff, ib. 

24. By 18. Eliz. c. 5. no perſon ſhall 
* be ſued upon a penal ſtatute, but by 
« way of information or original 
t action“ -- if ſuch ſtatute inflict a 
penalty generaliy, 108. ſ. 22 


25+ But former ſtatutes, which expreſsly 
give a recovery by bill, plaint, &c. are 
not within the exception of this act; 
the reaſon of it, ib. 


26. No ſuit by bill or plaint, by a party 
grieved, ſuing upon a clauſe impliedly 
relating to himiclf only, is within the 
18, Eliz. c. 5. 108 


27. But where the party particularly 


grieved ſues for a forfeiture generally 
limited to any who will ſue for it, he 
is as much within the reſtraint of the 
ktatute, as if be were not the party 
grieved, | 109 
28. In an action on a ſtatute againſt an 
officer for not qualifying, it is ſaſeſt 
to ſhew when the defendant was ad- 
mitted to his office ; that he neglect- 
ed to. qualify in time; and that he 
exerciſed the office afier the neglect, 
| 109, 1. 23 
29. The fact is ſufficiently aledged after 
a guod cum in a gui tam action, but 
not in an information, 110. ſ. 23 
o. Where a ſtatute appoints that a pe- 
nalty ſhall he recovered in any of the 

| king's 


are Os» Q Ou = = 
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© king's courts of record, the offence 
may be indicted before juſtices of eyer 
and terminer, Page 110. ſ. 25 


31. Where a ſtatute limits ſuits by an in- 
former gui tam to other courts, yet 
any one may, by conſtruction of law, 
exhibit an information in the exche- 
quer for the whole penalty, for the uſe 
of ihe king, | ib. 

32. IN WHAT counTY a QUI TAM 
ACTION OR INFORMATION MAY BE 
BROUGHT, 110. ſ. 26 


33. By 31. Elz. c. g. the ſuits by com- 
mon informers on any penal ſtatute 
ſhall lay the offence in any other coun- 
ty but where the matter alleged was in 
truth done, which fact may be tra- 
verſed by the defendant, 16. 


34- Suits for champerty, buying of titles, 
extortion, the king's cuſtoms, &c. or 
uſury, or foreſtalling, &c. are except- 
ed from the reſtraints of the act, #6. 


35. All ſuits for unlawful games, for not 
having hows and arrows, for uſing a 
trade contrary to 5. Eliz. ſhall be ſued 
in the general quarter- ſeſſions or aſ- 
ſizes of the ſame county where the of- 
fence ſhall be committed, &c. &c. 
110. f. 27 


36. The defendant can only take advan- 
tage of the offence being laid in a 
wrong county (See /upra, No. 32.) by 
way of plea, 111. 1. 28 

37. The ſaid clauſe extends nat to any 
ſuit by a pzrty grieved, or by the at- 
torney-general, 111. f. 29 

38, The clauſe (See ſupra, No. 34.) re- 

ſtrains not an information in the 

king's bench or exchequer, for an 
offence happening in the ſame county 
where thoſe courts are fitting, for 
the preropative of theſe courts ſhall 
not be reſtrained without expreſs words, 
111. f. 30 

. By 21. Jac. 1. c. 4. ſuits for offences 
againſt any penal ſtatute by a common 


informer, ſhall be commenced by ac- 


tion, bill, plaint, information, or in- 
dictment, before juſtices of ofize, niſi 
rius, ayer and ſerminer, and gaol- de- 
By, or before juſtices f the peace, 


in every county of England and Wales 
wherein the offences ſhall be commit. 
ted, only at the choice of the parties 
who ſhall commence the ſuit, &c. 

Page 112. ſ. 31 


49- The ſame proceſs ſhall be awarded 
in every popular action commenced 
according to this act, as in an action 
of treſpaſs vi er armis at common law 

| 76. 

41. And all other informations, &c. ei- 
ther by the attorney-general or any 
officer, or by a common informer or 
other perſon, ſhall be void, ib. 


42. If on the general iſſue the offence 
be not proved in the ſame couaty. the 
defendant ſhall not be found guilty, 


itz. ſ. 32 


43. No information ſhall be filed until 
the relater hath made oath that the 
offence was not committed in any other 
county, | 112 


44. No information qui tam, &c. can 
be brought in Wetminſier Hall on any 
penal ſtatute made before 21. Jac. 1. 
for which the offender may be proſe- 
cuted in the country, unleſs commit- 
ted in the county where the Court 
hall ar, 113. ſ. 34 

45. Where a ſubſequent ſtatute gives a 
remedy in any court of record gene- 

rally, tbe informer may ſye in Ve 
minſter Hall, notwithſtanding 21. Jac. 
1. 113. 1. 35 

46. The 2r. Jac. 1. gives no juriſdiction 
to the courts therein mentioned over 


any other cffences where they had 
none before, 


47- The Ip 1. does not hinder the 
removal of any indictment jnto the 
king's bench by cerrjorart, after which 
it may be either tried there or at a1 
prius, 114. ſ. 37 

48. A writ of error alſo lies from the 

| king's bench to the exchequer cham- 
ber in a gui tam action of debt, 114. 

N) za marg+ 

49- The want of the informer's oath 
(See ſupra, No. 42.) will not make 
the proceedings erroneous ; but the 


Court 


113. ſ. 36 
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Court may be moved to ſet the pro- 
ceſs alide, Page 114. f. 38 
go. No ſuit by a party grieved is within 

the reſtraint of the 21. Jac. 1. c. 4. 
(See ſupra, No. 38.) 114. 1.39 


rr, WITHIN/WHAT TIME SUCH Its 


FORMATION,&C,MUST BE BROUGHT, 
115. . 40 


g2. By 31. Eliz, e. 5. all informations, 
&c. &c. upon any penal ſtatute, 
- where the forfeiture is limited to the 
queen only, ſhall be brought within 
two years after the offence is com- 
minted, - 115. 4. 41 


83. And all informations, &c. upon any 

penal ſtatute where the torteiture is 

dd to the queen, and to any other 

that ſhall proſecute, ſhall be brought 

by Juch preſecutor within one year, aud 

1+ default thereof the queen may pro- 

ſecute any time within wo years after 

that year ended, ib. 

54- By 18. Bliz. c. 5. upon exhibiting 

an information on a penal ſtatute, a 

ſpecial note of record ſhall be made 

| of the very day, month, and year, or 
| no procels ſhall be ſued on the ſame, 
| 115. 1, 42 


55. By 21. Jae. 1. c. 5. #0 ait ſhall be 
\ filed upon any penal ſtatute, within 
the proviſions of this act, until the 
Informer hath made oath that the 
offence was committed within the 
county within one year preceding, 


116. f. 43 
6. If an offence prohibited by any pe- 


nal ſtatute be alio an oſtence at com- 


mon law, the proſecution of it at 
common law is no way reſtrained by 
theſe ſtatutes, 116. 1. 44 


7. If a ſuit on a penal ſtatute be hrought 
atter the time limited, the defendant 
need not plead the ſtatute, bat may 
take advantage of it in the general 

iſlue, 116. . 45 


58. If an information qu tan be brought 7 


after the vear, it is bad only as to the 
informer, but good as to the king, 


116. ſ. 46 


— 


Dr 


59. The party grieved is not within the 
reſtraint of the above ſtatutes, bug 
may ſue in the fame manner as before, 


Page 116. ſ. 47 


60. Suing out a Ititat within the year 
is a ſulicient commencement of the 
ſuit co avoid the limitation of theſe 

| ltzzutes, 116. (N) 14 


Gr. But if the writ be not ſued out till 
after the year, though by relation it 
would be within the time, the plaintiff 
ought to be nonſuited, 3 an; 


62. The real day of ſuing out the writ 
may be ſhewn in the pleadings, 10. 


3. Quære, if a ſuit by a common informer 
on a penal ſtatute which frſt gives an 
action to the party grieved, and, in his 
default, after a certain time to any one 
who will fue, be within the reſtraint 


of theie ſtatutes, 117. ſ. 49 


64. And guere, Whether the exception 
of certain offences out of the 31. Eliz, 
c. 5- do except the ſaid offences, 117. 

: | . 50 


65. By 31. Eliz. c. 5. none but the party 
grieved ſhall inform, &c. upon a penal 
ſtatute, if he hath been ordered by any 
of the queen's courts not to ſue, &c. 

1 117. 1.51 

66. A corporation cannot ſue as a com- 

mon informer, 26, (N) zz Marg. 

67. The king cannot be nonſuit in any 
information or action wherein he him- 


ſelf is the ſole plaintiff, 117. ſ. 52 


68. Vet an informer gui tam, or plain- 
tiff in a popular action, may be non- 
ſuit, and thereby determine the ſuit, 

as well for the king 'as for himſelf, 
1 116 
69. The attorney-general may enter a 

noli projequi to auy information by the 
g king only, 5 117. ſ. 52 
70. Whether the informer or defendant 
may appear by attorney, 118. f. 53 
1. By 18. Elia. c. 5. every informer 
ſhall exhibit his ſuit in proper perſon, 
and purſue the ſamè only by himſelf or 
his attorney, © 118. . 84 


72. By 
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72. By 29. Eliz. c. x. the defendant to 
a penal ſuit, it bailable by law, or by 
leave of the Court, may appear by at- 
torney at the day and time contained 
in the firſt proceſs, and ſhall not be 


- , urged to perſonal appearance, or to 
put in bail to ſuch-ſuirs, Page 118. ſ. 55 


73. By 31. Eliz. c. 10. this ſhall extend 
only to ſubjects natural- born, and to 
denizens, 119. . 56 


74. Or cosTS'ON AN INFORMATION, 
i &&. 3 91 119 


75. An informer upon a popular ſtatute 
can in no caſe have coſts, unleſs they 
are expreſsly given him by fuch ſta- 
tute; the reaſon of this rule, 119. 
en Luc 1 . 57 

75. But an action on a ſtatute, by the 
party grieved, for a certain penalty 
given by a popular ſtatute, is within 
the ſtatute of Glewcefter, which gives 
the demandant his coſts in all caſes 
where he ſhall recover his damages; 
aud ſuch penalty is in lieu of damage, 

. "1 A 10 

77. No coſts ſhall be recovered in an ac- 
tion on a ſtatute creating anew offerice, 

_ which gives no certain penalty ito the 
party Srieved, but only his Gamages 

in general, &c. | 106. 


1 


78. But the jury in this caſe may give 


the party a full ſatis faction by way of 
damages, Fo ib, 
79, By 18. Elia. e. 5. if an informer on 

a penal ſtatute ſhall delay his ſuit, or 
_ diſcontinue: or he vonſuit, or have 

judgment againſt him, he hall pay 
the defendant, his colts, charges, and 
damages, &C.. 120, 121 


do. No adties on any ſtatute by the party 
grieved is within the purview of this 

ſtatute; it ielates to common inform- 
ers only, 


$r. But by 23. Hen. 8. c. 15. and 4. 
Jac. 1. c. 3. if the action be for ſome 
perſonal injury, or if the plaintiff is 
intitled to coſts, he ſhall pay them, 
on a- verdict or nonſuit, to the defen- 
daat, 121. f. 59 


go. Two informations exhibited on the 


121. f. 9 95 


82. If judgment be given againſt an in- 
former becauſe the Court had no juriſ- 
diction, or becauſe the ſtatute on which 
he ſues is diſcontinued, yet he ſhall 
pay coſts within the 18. Elz. c. 5. 
* | Page 121. ſ. 59 
$3. In an action qu? tam on 5. Eliz. c. 4. 
the plaintiff ſnall pay coſts, 389 
84. Determination on this ſtatute, 122 


85. Or PLEADING. ro AN INFORMA- 
TION QUI Tan, 123. f. 62 


86. The defendant muſt anſwer the 
whole time laid; if he have any ſpe- 
cial matter in juſtification, it muſt be 

alleged with certainty ; bat if he plead 
the general iſiue, he cannot alſo plead 

a ſpecial plea, 18. 


87. A penal ſuit actually depending, 
may be pleaded in abatement to a 
.. ſubſequent proſecution, it being aver- 

red to be for the ſame offence, 124. 


a4 {. 63 
88. It ĩs no objeCtion to ſuch a plea, that 
the offence in the ſubſequent ſuit is laid 
on a different day, 16. 
99. A miſtake of the day is not material 
on nul tiel record, if the prior ſuit ap- 


pear to have been really firſt com- 


menced, ib, 


ſame day may mutually abate each 
other; tor there is no priority, i“. 


91. The king may totally bar a ſuit on 
a penal ſtatute, by a pardon or releale 
before 1ts commencement; bur if the 

- informer actually commence before 
the king, he hath ſuch an intereſt in 
bis parc of the penalty, that the King 
can no way diſcharge it, 125 


92. The king can in no caſe bar the ſuit 
of the party grieved, nor proceed in it 
after the death of the plaintiff, ifs 


A convition or acquittal, or re- 
leaſe bend fide, whether by a party 
grieved or a common informer, is a 
good bar to any ſubſequent proſe- 
cution for the ſame offence, i6. 


By 4. Hen: 7. c. 20. if any defen- 
dant ſnall be found pleading any re- 
covery, &c. or bar to a popular ac- 

tion, 
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tion, xc. which in fact has been ob- 
tained by fraud or covin, the plaintiff, 
he ſue with good faith, ſhall reco- 
ver, and the defendant ſhall ſuffer 
two years impriſonment, Page 125 


95. Upon this ſtatute the plamntiff may 
aver cov n generally, without ſhew- 

' Ing wherein the covin conſiſted, * 
85 

96. But the plea muſt ſtate, that the 
plaintiff in the other action had prio- 
rity of ſuit, or on demurrer it will be 
bad, 126. (N) ax 
97. The record of the former recovery 
cannot be given in evidence on xi de- 
bet ; it moit be pleaded fpecially ; and 
then the plaintif may reply nul tel re- 
cord, or that it was a recovety by covix 
to defeat a real proſ-cotor, which the 
plaintiff could not be prepared to ſhew 

on the general iſſue, 16, 
98. Or THE GENERAL 159VE, 126. 
, | ſ. 66 

99. If the defendant plead it debet, it 
is ſafe ſi to ſay, that he owes nothing 
to the informer nor to the king z the 
reaſon of this caution, 126. ſ. 66 


100. Several defendants cannot plead 
jointly guiliy, but they ſhould plead 
ſeverally, that neither they nor any of 
them are guilty, 

30s. If the offence be alleged from 
matter in pars, the defendant may 
oy that he owes nothing, or that he 

not guilty; but if it be alleged 
from matter of record, ſuch a plea is 
not good, | 126. f. 68 

102. If the defendant be within the prv- 
viſo of the ſtatute, he may give it in 
evidence on the general iſſue; bur if 

de have matter in diſcharge depending 
on a ſubſequent ſtatute, he mult plead 
ie ſpecially, 126, 127 

203. But by 21. Jac. 1. c. 4 defendants 
to any ſuit for any offence againſt any 

penal law, may plead the general iſſue, 
and give the ſpecial matter in evidence, 
127 

104. And if the plaintiff ſnall not prove 

the offence to have been committed in 


the county in which it is laid, the de- 


- . Clerk of the aſlizes only, 


126. [67 


fendant ſhall be found not gbilty; 
| Page 127. 1.70 
195. Whether the laſt words of the pro- 
viſo of this act do nut reſtrain the ex- 
ce ption reſpecting recuſanty, cham- 
perty, &c. to that part of the ſtatute 
which relates to lay ing the offence in 
a proper county, 127. f. 71 


106. Or THE REPLICATION, 128 


107. A replication to a ſpecial plea to an 
_ wformation in ihe courts at Veſñmiu- 
fer, thall be made by the attorney- 
general only, 128, f. 72 


108. Such a replication in a ſuit before 
juſtices of aſſize, ſhall be made by the 
128 
109. A replication to a general iſſue in 
an information gui tan in the king's 
bench or exchequer, may be made in 
the name ofthe attorney-general only, 
| ib. 
110. In actions gui tam, the replication Y 
is to be made by the plaintiff ay; 
1s. 
111. Ademurrer may be made by an in- 


former gui tam, without e 
the attorney- general, 15. 


112. If the attorney-general refuſe to 
reply, the informer may make the re- 
plication himſelf, ib. 

113. The tithe which is allowed for 


pleading, 128. 10 
114. Or joi xi NG 135UZ AND 1 
& a 12 


11g. Where the king is to have no part 


of the thing demandled, but only a 
flue or amereement, there is no neceſ - 
fity either in the iſſue or venire factas 
to uſe the words qui tam pro domino: 
Oc. but the party may be fimply 
named, as in actions at common law; 
but it is no fault to uſe them, 128. 
. 73 

116. If the king be to have part of the 
penalty, it is fatal, and not amend- 
able, aſter verdict, not to mention 
that the plaintiff ſues am pro domino, 
Sc. ia the joining of the iſſue, /ed 
guæ re, | 13. 


117. By 
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117. By 18. Eliz. c. 5. ne jury ſhall be 
compelled to appear at Wefminſfter to 
try any iſſue by a common informer on 
a penal ſtatute committed thirty miles 
from Y:fiminfter, except the attorneys 
general require it to be tried at bar, 
which requeſt ſhall be on the back of 
the difiringas, Page 129 

118. By 24. Geo, 2. c. 18. every wenire 
Facias upon a penal ſtatate, in K- 
minſter, Lancaſter, Chefter, Durham, 
and Hales, ſhall be awarded of the 
body of the proper county where ſuch 


iſſue is triable, 16. 
119. OF THE VERDICT IN QUI TAM, 
ib. 


120. If an offence againſt a penal ſtatute 
be in its nature ſingle, and ſeveral 


126. But if the judgment on ſuch a ſta- 
ture give the whole to the king, it is 
erroneous, Page 131 


127. If the judgment be one moiety to 
the king, and the other to the inform- 
er, upon a ſtatute which gives the king 
the whole, it is erroneous only as to 
the latter part, ib, 


128. If there be no clauſe at all con- 
cerning the forfeiture in @ conviction 
on a penal ftatute, but only a judg- 
ment quod convitus eff, it is ſuſſicient, 
for the forfeiture is implied, ib, 


129. Wherever the act expreſſes the 
amount of the penalty, or leaves it to 
the diſcretion of the magiſtrate, there 
muſt be a judgment of forfeiture as 
well as a conviction, ib, 


perſons be jointly charged, yet one of 1 30. But where the act inflicts a penalty 


them only may be found guilty, and 
the reſt acquitted, 129. f. 75 


121. So alſo, if a perſon be charged on 
a penal ſtatute fe offending oftener, 
or in a higher degree than can be 
proved, yet he may be found guilty 
as far as the evidence goes, 130 


122. But if the cfence conſiſt in making 
a contract contrary to the ſtatute, as 
uſury, and it be alleged to be made 
by two, it muſt be proved as laid; 
for if contradts be not proved as laid, 
they ſhall be taken not to be the ſame, 


130. 1. 75 

123. Where an offence made penal by 
—— is in its nature ſingle, one ſin- 
gle penalty only can be recovered, 
thouah ſeveral join in committing it ; 
but if it be ſeveral. each defendant is 
liable for the penalty, 139. (N) 24 


124. Or juDcMENT IN QUI Tam, 
130 

22c. Where the ſtatute ordains that the 
pepalty ſhall be forfeited, one third to 
the king, one third to the informer, 
and one third to the poor, &c. and 
that if the offender do not pay, he 
ſhall be committed, &c. the judgment 
may be general, that the king ard the 
iaformer ſhall recover the à hole, &c. 
130. 1. 76 


in a multiplied value, all the judgment 
the Court can give is quod convitus eft, 
and a new action muſt be brought on 
that judgment for the forfeiture, ib. 


131, One who is convicted of a penalty 
on a penal ſtatute, cannot be appre- 
hended on a Sunday for the forfeiture, 

| ib. 
132. Or COMPOUNDING PENALTIES, 
132 

133. By 18. Eliz. c. 5. no informer or 
plaintiff on a penal ſtatute ſhall com- 
pound with the defendant till after 


anſwer made in and with the leave of 
the Court, 132. 1. 77 


134. This ſtatute extends only to ſuits 
by common informers, and not to 
thoſe by a party grieved, 132. f. 78 


135. But it extends to gui tam inform- 
ers, as well as to thoſe who ſue for 
the whole penalty, id. 


136. It extends as well to ſubſequent 
ſtatutes as to thoſe in being at the time 
it was made, 132. ſ. 79 


137. It extends to the compounding of 
ſuits in court which have no jurifdice 
tion, as much as to thoſe which have, 


ib, 


138. By 21. Jac. t. c. 2. all grants and 
d.ſpenſations from the Pow of 
ſtatutes, c. &c. re void, ib, 


139. But 


\ 
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139. But this ſhall not prevent the Courts 
from granting leave to compound for 
the forteitures on penal ſtatutes, after 
plea pleaded, Puge 132, 133 
140. The above act ſhall not extend to 
compoſnions for licences to keep ta- 
verns, &c. &c. 133 
141. An indictment on a popufar ſtatute 
cannot be compounded after convic- 
tion, 76. 
142. What is the proper proceſs on an 
information (See Pkoctss), ch. 27. 
ſ. 12 to 14 

143. It is queſtioned whether there can 


be any proceſs againſt jurors by pro- 


h in gui tam informations, 7 41. 
10 


IR ON S. 


A priſoner ought not to be prongs to 
the bar in irons, unleſs there is danger 


ot an cicape, 193, 194 


JUDGMEN Y. 
AzjukraTIOx, No. 5. 


1. In what caſes judgment may be ſaved 
by an award of tranſportation (5-2 
TRANSPORTATION), 292 40 295 


2. What judgment is good on an action 
or information 9 1am, 130 


3. Judgment in high treaſon, not being 
for counterfeitiag the coin and ſeal, 
&c. ſhall not be arreſted for mit- 
writing, miſ-ſpelling, or falie or im- 
proper Latin, '467 

4. In the king's bench, upon every con- 
viction, whether by verdict or confeſ- 
fion, the party is to have four days to 
move in arreit of judgment, if there 


be ſo many days remaining of the, 


Term, if not, then the loogeit ume that 
can be had in the Term, ib. 


$. On a conviction or homicide /e defer- 
dendo or per inſoriunium, no judgment 
at all is given, ; ib. 
6. Hale refuſed to hear a motion in ar- 
reſt of judgment, of a ſcandalous con- 
ſpiracy, 


407. uc. 


7. The Court has refuſed to give judg- 
ment on a miſdemeanor, becauſe there 
were not four days left of the Term, 
Page 407. notes in marg. 


8. Or srarED⁰ juDcMENTS, 468. f. 2 


9. The law makes no diſtinction between 
a peer and a commoner ;-or between 
an ordinary caſe and one attended 
with extraordinary circumſtances, ib: 


10. Judgment for i Tre ason not 
relating to the coin, is, that the pri- 
foner ſhall be carried back to the place 

from whence ho came, and from thence 
be drawn to the place of execution, 
and be there hanged by the neck, eut 
down alive, his entrails burnt before 
his face, his head cut off, and his body 
divided into four quarters, to be diſ- 
poſed of at the king's pleaſure, 468, 

| f. 3 

11. In the time of Will. Rufus, judg- 
ment was given againſt two convicted 

of high treaſon, that one ſhould-have 
his eyes put out, and the other i cru- 
cem tollatur, 408. note in marg. 


12. The different manner in which the 
judgment for high treaſon is different 
ly expreſſed by different authors, note 

| | in mar 

13. The proper judgment at common 
law for high treaſon in counterfeiting, 
&c. is to be drawn to the place of exe- 
cution, and there hanged by the neck 
till he be dead, 469.1. 4 


14. Sed quzre, if the judgment for clip. 
ping and othef offences againſt the 
coin, &c. is not to be drawn, hanged, 
and quartered, as for other hight trea- 
ſons, a 16. 

415. It ſeems ſettled, that the judgment 
for treaſon againtt the coin ſhall only 
be drawing and hanging without the 

quartering: the reaſon of it, 469 


16. The judgment for yET1T TREASON 


is, that the priſoner ſhall be drawn to 
the place of execution, and there 
hanged by the neck till he be dead, 
469. f. 5 

17. The judgment act, xAwortan 
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The ſhall be drawn to the place of ex- zo. The diſtinction between fine and 


ecution and there burnt, Page 470. ſ. 6 ranſom, Page 473 
18. The judgment againſt a Man or . 31. A fine is under the power of the 
wonax for a CAPITAL FELONY, Court during the term in which it is 
is to be hanged by the neck till dead; ſet, not afterwards, 473. 1.20 
which is entered on the roll, u. per 32. Judgment of outlawry. (See Ovr- 
Coll. 5 470. l. 7 Lawnry), 473-1. 21, &c. 
19. For judgment in the caſe of Mu- 33- There never ſhall be two judgments 
DER, ſee EXECUTION. for the ſame offence, 473» 474 


20. The judgment of pain fort et dure, EEE 
upon ſtanding mute, 234, 235 34. Whether judgment at common law 
can be given on an indictment con- 


21. Judgment in premunire, 470, 471 cluding contra formam flatuti, ch. 25. 


22. Judgment for MisyaISION OF ſ. 115, 116 
1K RASOπ, is impriſonment during | 
life, forteiture of all goods, and the JURISDICTION. 


profit of lands during life, 471. 1, 10 


23. The judgment againſt a man for 1- Whether a ſuit gui tam in a court 


drawing a {word on a judge, or ſtrik- which has ng juriſdition, makes the 


iog in the ſuperior courts, is the ſame informer liable to colts, 121. f. 60 
as miſpriſion, and that his right hand 2. The 18. Eliz. c. 5. for compounding 
ſhall be cut off, 471. f. 11 2 ſuits, extends to courts which 
24. The judgment for ſtriking in the ave no juriſdiftion, as much as if 


| king's palace, reſcuing a priſoner from they had juriſdiction, 152. ſ. 79 
the {uperior courts for perjury, or for- 3. If death at ſea, within the admiral's 
ery of the ſtatute, and the villainous juriſdiction, be effeted by a cauſe 
judgment in conſpiracy; 471. f. 12 oy the joriſdiction of the common 
. In what manner judgment for the aw, yet the offence ſhall be cried by 
* upon an ty, by ver- the 3 Coomb's Cafe. 
dict. cr upon a plea of pardon, is en- 


tered, 472. ſ. 13 1 UR ORS. 


26. The judgments for crimes of an in- 
famous nature, againſt the firſt prinei- I. FROM WHAT COUNTY THE JURY 


ples of natural jultice and common n 70 BY BETURNED, as 49 
honeſty, are diſcretionary, and left in 2. By the common law, they muſt in all 
a great meaſure to the prudence cf the caſes be returned from the lame county 
Court to inflict ſuch corporal puniſh= wherein the fact was committed, 37. 


ment, and alſo {ech fine and lien to the 1. 4 
good behaviour as ſha!l appear pro- z. In murder, where the wound is given 
portionate to the enormity of the of. jn one county, and the death ſhall hap- 
tence, 14172 pet in another, the jurors ſhall come 
27. The judges, upon a convictidn of lar- from the county where the death ſhall 
ceny, may in difcretion award the of- happen, 372 


fender to the houſe of correction, or 4. By 33. Hen. 8. e. 24. if treaſon, miſ- 
inflict ne and whipping, 293. 472 yon, or murder, be examined by 
28. The Court may aſſeſs 4 fine, but three of the privy council, and the 
cannot award any corporal puniſoment party wehemently ſuſpected. the king 
unleſs the defendant be actually pre- may grant a ſpecial commiſſion to 
ſent in court, 473+ 1.17 try the offenders by jurors from the 
29. Where there are ſeveral defendants, county named in the commiſſion, not- 
a joint award of one fine againſt them withſtanding the fat was committed 
all is erroneous, 473. . 8 in a different county, 372. . 2 


Vor. IV. P P 3 This 


- 
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5. This ſtatute, as far as it relates to 


treaſon done within the realm, is re- 


pealed by 1. and 2. Phil. and Mary, 
c. 10. but as to murder and miſpriſion 
of treaſon, it ſeems ſtill. in force, 
Page 372. ſ. 3 

6, For the trial of treaſons done out of 
the realm (See INDicTmENT, No. 
58), 22 


7. The ſtatute 33. Hen. 8. c. 23. docs 
not extend to an acce//ary in murder, 
examined before the council; for .- 
der is one offence, and being accgſary 
to it is another, and the ſtatute ſhall 
be ſtrictly taken, 372. ſ. 4 


8. If goods are ſtolen in one county and 
carried into another, or if a nuſance 
be done in one county which proves 
a nuſance in another, the jurors may 
come from either of the counties in 
which it is tried, 373. f. 5 


9. From what county the jurors ſhall 
come in bigamy (InDicTMENT, 
No. 48, 49), 373 

10. For felonies in ales the jurors may 
come from the next Zng/:/h county, 
where it may be tried by 26. Hen. 8. 
c. 6, (INDICTMENT, No. 51), 13. 

11. For treaſon upon the ſea, or in a fo- 
reign county, or for felonies or pira- 
cies upon the lea {Inpicrnext, 
No. 52 to 61), 46. 


12. From what county the jurors ſhall 


13. From what county the jury ſhall be 


14. A foreign plea is a plea cf iſſuable. 


come for the trial of an acceſſary in 
one county, to a felony committed in 
another (!xnpicTMENT, No. 62), 
46. 


returned for the trial of a FOREIGN 


PLEA, 373. ſ. 6 


matter alleged in a difterent county 
trom that wherein the party is indiét- 
cd or appealed, its 
15. By the common law, ſuch pleas can 
only be tried by juries returned from 
the counties waercin they are alleged, 
373. 1. 6 


15. If iſſue be joined on ſuch matters 
before a Court that has no ju;iſdiftion 
9 Out 


out of the county where it fits, the 
proceedings muſt be removed by cer- 
liorari imo the king's bench, &c. 

Page 373.1. 6 


17. By 23. Hen. 8. c. 14. all foreign 
pleas triable by the county upon in- 
dictments for petit treaſon, murder, 
or felony, ſhall be tried by jurors from 
the county where the offender is ar- 
raig ned, in whatever county the mat- 
ter of the plea may be ſuppoſed, 373. 
* 


18. This ſtatute extends neither to in- 
dictments of high treaſon, nor to ap- 
peals, 374. f. 8 


19. PROCESS AGAINST JURORS, ch. 41 


20. Juſtices of gaol- delivery may have 
a panel returned by the ſheriff, with- 
out any precept, by a bare award: 
the reaſon of it, 376. 1. 1 


21. A jury may be ſo returned before 
juſtices of the peace at their ſeſſions ; 
guerre, whether this does not rather 
depend oa practice than on principle, 

406. 

22. Juſtices of gaol-delivery cannot 
have a jury by force of a bare award, 
but they ought to make a particular 
precept to the ſheriff tor that purpoſe 
under their ſeals, 376 


23. No jury can be returned into the 
king's bench from a foreign county 
without proper procels under the ſeal 
of the Chief Juttice, 370.1. 2 


24: But guere, it the return for the trial 
of an indictment, &c. in the fame 
county where the Court ſits, may not 
be made by a bare præceptum eff, Cc. 

376 

25. Proceſs againſt jurors may be re- 
tornable immediately into the king's 
bench for trial, in the county where 

it tits, &c. but for an indictment, &c. 

removed by cerbiorari, there mult be 
fifteen days between the % and the 
zeturn, 370. 1. 3 


26. Juſtices in eyre or gaol-delivery 


may order a juty to be returned im- 


mediately for the trial of a priſoner 
arraigned before them, 376. f. 4 
to, 27. Juſ- 
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27, Jaſtices of oper and terminer may 
award a wenire returnable the ſame 
day on which the party is arraigned, 
Page 377 

28. Quert, if juſtices of the peace can 
do the like unleſs for felony, or the 
priſoner conſent to be tried immedi- 
ately, ib, 


29. It is ſaid the ſeſſion of the peace 
may award proceſs on felony the next 
day after the indictment is traverſed. 
Sed guære, if the party being in gaol 
make no difference, ib, (N 


30. But it ſeems neceſſary by force of 
4. and 5, Will, and Mary, c. 24. and 
7. and 8. Will. 3. c. 32. that every ve- 
nire, &c. ſhould have ſix days be- 
tween its feffe and return, 377. 1.5 


31. A wenire before juſtices of yer and 
terminer, returnable at a day certain, 
is crroneous, unleſs the ſeſſion be ad- 
journed the ſame day, 377 


32. A venire before juſtices of oyer and 
terminer may be made returnable at 
tue next aſſizes, 10. 

33. Quære, if a venire awarded by juſ- 
tices of oyer, &c. returnable at a cer- 
tain day, need thew before what 
Juſtices 1t is returnable, 377. 1.7 


34. Where ſeveral are arraigned on one 


indictment, and ſeverally plead not 


guilty, it is in the election of the pro- 
ſecutor, &c. either to take out joint or 
ſeveral wenires, 377. f. 8 


35. In an appeal, if one plead not guil- 
ty, and the other plead a releaſe, there 
maſt be ſeveral wenires, 378 


36. Where there are three defendants, 
the plaintiff may join two in one we- 
zire, and take out another againſt the 


third, ib. (N) 


37. Where the ſame jury is returned on 
a joint proceſs againſt ſeveral, if a 
Juror be challenged by any one defen- 
dant, he is by neceſlary conſequence 
drawn as to all the others, 378.1. 9 


33. But where one jury is jointly return- 
ed before juſtices of gaol-delivery, for 
the trial of ſeveral defendants, they 
may lever the panel, 378 


39. If an appellant take out a joint venue 
againſt all the appellees, be cannot 
afterwards take out ſeveral ones, 

Page 378 

40. If no judgment be given that the 
juror who is challenged ſtall be 
drawn, but only that he ſhall ſtand 
alice for a time, he may try thoſe 
who do not aQually challenge him, 

378. 1.9 (N) 

41. Where proceſs may be taken out 
by the defendant in criminal eaſes by 
proviſo; that is, with a clauſe, that if 
two writs come to the ſheriff, he ſhall 
execute one of them only, 379 


42. IN WHAT MANNER A TALES 18 
GRANTABLE, 380. ſ. 11 


43. In an appeal, if a full jury do not 
appear, or ſo many be challenged and 
drawn that ſufficient jurors do not re- 
main, the appellant may pray a tales, 

380 


44. If a foll jury do not appear, and 
the plaintiff pray a diſtringas without 
praying a tales, the Court ought to 
grant it at the prayer of the defendant, 

1b. [N) 


45. In capital caſes a tales may be 
granted for a larger even and certain 
number than the firſt proceſs ; but in 
all other caſes the tales muſt be leſs, 

380, ſ. 13 


46. A tales de circumſantibus may be of 
any uncertain number, 16. (N) 
47. But every ſubſequent ales, in capi- 
tal as well as other caſes, muſt be for 

a leſs number than the former, except 
the former tales were quaſhed, 380. 
.13 

48. The quaſhing the array of the prig- 
cipal panel doth not quaſh * talel, 
but the inqueſt ſhall be taken of thoſe 
returned on the tales if there be enow, 
and if not, others ſhall be added by a 
new tales, 380. 1. Is 
49. If all the perſons returned on a 
habeas corpora be challenged and 
drawn, there ſhall not be a tales, but 

a nie vere facias Mall be awarded, 
381 
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go. If the firſt habeas corpora be quaſhed, 
the tales is quaſhed with it, and the 
party muſt proceed as if the werrre 
only had been returned, Page 381 


51. A tales is not grantable upon the re- 
turn of a wenire, but only upon the 
return of a havecs corpora or diftringas, 


381, . 15 


52. The diffringas or habeas corpora, 
with a Clauſe to add thoſe on the we- 
nire, is the firſt proceſs againſt a zales, 

but it cannot be granted with a 2 
grius, unlels previoully returned, 381. 
1. 16 


53. Whether aſubſequent ales ſhall rake 
notice of the jurors returned on a for- 


mer 7ates de circumſtantibus, 381.1. 17 


54. The ſtatutes which authorize a zales 
extend to all capital caſes ; but ſuch a 
rales cannot be prayed for the king 
without a warrant from the atcorney- 
general, or order oi the Court, Jon. 

or 

55. Talis is not grantable by juſtices of 
gaol. delivery, and quære if by oper 
and terminer; therefore ſuch Courts 
order a larger panel, and not a tales. 
Sed quart, 319 

56. If but one juror appears, and he is 

challenged, there may be twelve taleſ- 

men {worn to try the cauſe, Note in 
marg. 


57. By 42. Edw. 3. c. 11. no inqueſt 
ſhall be by writ of 2 prins, belore 
the names of jurors impanelled be re- 
turned into court, 382. 1. 20 


88. This ſtatute extends as well to cri- 
minal as to civil caſes, and to jurors 
on a tales as well as to thoſe on the 
principal panel, 382. f. 21 


59. But it is che practice of juſtices of 
oyer and terminer tor treaſon, to pro- 
ceed on the wenzre, and not to award 
any habeas corpora, 383. 1. 22 


60. By 7. and 8. Will, 3. c. 3. perſons 
indicted for high treaſon, &c, ſhall 


have a copy of the panel of the jurors 


two days before the trial, 383. i. 23 


61. By 7. Ann. c. 21a lift of the jury, 
mentioning the name and place of 


abode, ſhall be delivered ten days be. 
fore the trial, in the preſence of two 
witneſſes, Page 370 
62. The mode of complying with the 
directions of this act, is by motion to 
the king's bench for a rule upon the 
ſheriff to deliver to the proſecutor a 
liſt of the jurors he intends to return 
upon the panel, 370, notis 
63. A tales de circum ſtantibas may be 
awarded upon a trial 4% medietatem 
linguæ, 403 
64. BeFOoRE WHAT COURT THE JURY 
15 TO BE RETURNED, Ch. 42 


65. By the common law it is returnable 
only into the court where the proſe- 
cution is depending, 385 

66. But the Hat. WP. 2. c. 30. having 
ordained that ** all pleas of eaſy ex- 
amination ſhall be determined in the 
country by %% prius,“ an flue joined 
in the king's bench for an offence com» 
mitted in a different county may be 
tried in the proper county by writ of 
niſi prius, 385. f. 2 

67. This ſtatute does not extend to the 
king, and in caſes where he is a party 
the writ ought to be granted by his 
ſpecial warcant, or by the aſſent of the 
atto:ney-peneral, 385. 1. 3 


68. And the Court has refuſed a n/ 
fprius to the atiorney-general, till the 
king's warrant was precurcd z becauſe 
the caſe ſeemed to require great ex- 
amination, | 385 (N) 

69. How jurors may be challenzed on 
the part of the king, and how on the 
part of the priiquer (See CHAL- 
LENGE), 397 10 405 

70. OF THE QUALIFICATION OF Ju- 
RORS, 393 to 395 

71, At common law there was no ne- 
ceſlity that jurors ſhould have any 
frechold, betore julilices in eyre, or in 
cities or burghs, 392. 1. 12 

72. Neither was a freehold to à certan 
value in any caſe neceſſary, 393 

3. The want of 2 freenold is a good 
challenge to a juror in all cajes nut 
otherwiſe provided for by ature, 75, 

| 74. Far 
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74. For iſſues are to be returned upon 
jurors, which implies that they ought 
to have land; fed guere, it by the 
common law the want of it was not a 
challenge to the favour only, Page 
393 (N) 


75. The uſe of a freehold in his own or 
his wite's right, whether abſolute up- 
on condition of inheritance, or for lite, 
is ſufficient if it be in the county, and 
in poſſeſſion at the time the juror is 
ſworn, 393 


76. By 21. Edw. 1. c. 38. jurors, except 
in cities, burghs, or trading towns, 
ſhall have tenements of 408. yearly, 

394. f. 14 


77. Whether the want of this qualifi- 
cation be a cauſe of challenge, 10. 


78. By 2. Hen, 5. c. 3. none ſhall be 
upon the inqueſt for the death of a 
man, &c. unleſs he have land of 408. 
a-year clear of all charges: the want 
of this ſhall be good cauſe of chal- 
lenge, 394. f. 15 


79. In capital crimes this ſtatute extends 
as well to the collateral iſſue as to the 
general iſſue, 394. i. 16 


80. A ceſtuy que truſt of a freehold of 
40s. yearly in the ſame county, is a 
competent juror within the ſtatute, 


394. f. 17 


8 t. But a feoffee in truſt, or a remainder 
man, &c. is not within the act, 394 


82. This ſtatute is repealed as to trea- 
ſons, 395. f. 18 


83. By 23. Hen. 8. c. 13. jurors in cities, 
boroughs, and towns corporate, who 
are worth 4ol. in goods, ſhall not be 
chaKenged for defect of frechold on 
the trial of murders and felonies at 
their ſeſſions of gaol-delivery, 395. 

1. 19 


84. This act ſhall not extend to any 
knight or eſquire dwelling in ſuch city, 
Ke me. 395« f. 20 

85. By11. Hen. 7. c. 21. and 4. Hen. 8. 
c. 3. proviſion is made for the qualifi- 
cation of jurors in London, 395. f. 21 


86. By 4. and 5. Will. & Mary, c. 25. 
all jurors, other than in trials per med;- 
etatem linguæ, ſhall have 10l. a- year, 
above reprizes, of freehold, copy hold, 
or ancient demeſne lands, or in rents, 
&c. Kc. in England, In Wales every 
ſuch juror ſh.ll have 61. a-year, 395, 

399 

87. And any perſon 125 has 51. in Exg- 
land, and zl. in Yates, may be return- 

396. f. 23 


88. By 3. Geo. 2. c. 24. perſons having 
20l. a-year in land in poſſeſſion, &c. 
may be put in the freeholders? book, 
and ſcrve on juries as freeholders, 16. 


89. By 3. Geo. 2. c. 25. jurors in Lon 
don (hall be houſeholders, and have a 
perſonal eſtate of 100]. or they may 
be challeaged, ib. 


99. In other counties, cities, or places, 
none ſhall be ſummoned to ſerie any 
Jury for the trial of any capital offence 
who are not therein qualified to ſerve 
as jurors in civil cauſes, and they may 
be chailenged for that cauſe in voir 
dire, 397 


91. By 4. Geo. 2. c. 7. in Middleſex, 
leaſehuiders of gol. a-year may be 
ſummoned, and may ſerve on juries, 

397, 398 


92. For trials in London for high trea- 
ſon, every juror ought to have ſuch 
freehold or copyhold as required by 
4. & 5. Will. & Mary, 397. 1. 24 


93. In what manner the proceſs againſt 
the jury muſt be continued, 171. 
ſ. 95 


94. It is no objection againſt a perſon's 
giving evidence that he 1s one of the 
jurors; but guere, if he ought to go 
to his compauions afterwards, 435. 

3 


95. A jory ſworn and charged in a ca- 
pital caſe cannot be diicharged till 
they have given their verdict; but in 
certain caſes there may be an ex- 


ception to this general rule, 459. f. 1. 
et nos 


ed on a tales, 


F3 KING. 
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1. How far the king's pardon will bar 
a qui lam, Page 124. 1. 64 
2. Sanctuary could only be claimed by 
grant from the king, made or allow- 
ed in eyre ſince the time of memory, 

| - 244 ſ. 3 

3- The king may ſue in what court he 
pleaſes, x ch. 27. ſ. 27 


4. Wherever the king appears to have 
been deceived in his grant, it is void, 


| 354+ 1. 46 
5. Where the king 1s a party, there can 
be no proceſs by proviſo, 379 


6. The king may infiſt upon a f 
prius ; but neither ni privs nor tales 
are grantable without his conſent, 

| 380. 38;. 4017. 

7. The Eing ſhall not be bound by a 
ſtatute which does not expreſsly name 
him, 2 385. f. 3 

8. The king is a party in every indict- 

ment, and alſo, in ſome ſort, in ap- 
peals, | 391. f. 10 


KINO, BENCH. 


1. A ſtatute which appoints that crimes 
of a certain denomination ſhall be 
tried betore certain judges, does not 
exclude rhe juriſdiction of the king's 
bench without expreſs negative words, 

111. ſ. 30 


2. Where a ſtatute creates a new offince, 
and creates a ne juriſdiction, pre- 
ſcribing a certain mode of proceeding 
for the puniſhment of it, it is queſ- 
tionable whether the king's bench has 
epncurrent juriſdiction, ib, 

3- The king's bench may grant a =; 

prius, as well in caſes of treaſon and 
felony as in other caſes; and in ſuch 
caſe the tranſcript of the record only 
4s ſent down to trial, 385. 1.2 


The king's bench is the higheſt court 
of tommon law, and hath power to 
geverſc erraneuus Judgments of all 


inferior courts, and to puniſh all in- 
ferior magiſtrates, and all officers of 
juſtice for corrupt abuſes of their au- 
thority, but not for mere miſtakes, 
&c. Page 144. ſ. 22 


5. Preceſs on an offence removed into 
the king's bench by certiorari from a 
different county muſt have fifteen days 
between the 7%e and the return, 370. 
3 

6. An appeal in the king's bench ought 
to be arraigned on the crown fide, 
unleſs it comes in by certiorari, 195. 
1.4 

7. The king's bench is within 2. and 3. 
Edw 6. c. 24. which authoriſes juſ- 
tices to proceed againſt acceſlaries, in 
the county wherein they are acceſſary, 
223. 1.52 

8. After an amerciament hath been / 
treated into the exchequer, and a par- 
don been there produced and denied, 
the party, by Habeas corpus cum cauſa, 
may have it allowed in the king's 
bench, 360. 1. 6g 


9. No jury can be returned into the 
king's bench from a foreign county, 
wichout proper proceſs under the 

hand of the chief juſtice ; if for an 
indictment in ſame county, guere, if a 
jury may not be returned by a bare 
preceptum ef, Sc. returnable imme- 
diately, 376. ſ. 2, 3 

10. A writ of error lies in the king's 
bench of an attainder before the lord 
high ſteward, 503. 1. 16 

11. The king's bench may not only 
award execution againſt perſons at- 
tainted there, but alſo againſt perſons 
attainted in parliament, or any other 
court of record, 505 


12. In what manner the body, &c. muſt 
be removed, | 1b. 
13. If a peer be convicted in parliament, 
and the day of execution elapſe before 
execution done, the king's hench may 
appoint a new time of execution, e 
parliament not ſitting, 505 (N) 


14. How far the king's bench may pro- 
| Feed in the trial of a peer, 419 
n 
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15. The king's bench may award pro- 
cels into any county in England, 
5 Page 136 


. 


1. It is a good plea in abatement of an 
indictment, that a Laronet is named 
knight, | 36 


2. By 24. Geo. 2. c. 18. no peer ſhall 
challenge for want of a knight being 
returned, 388, 389 


. 


. 
No laches is imputable to the king, 379 


N 
See Coux T. 


1. In what caſes larceny is excluded from 
clergy (See CLERGY, No. 59 to 87). 
266 io 271 

2. If a man appear abſtinately mute on 
an arraignment for petit larceny, he 


ſhall have the like judgment as if he 


had confeſſed the indictment, 232. 


; {. 10 

3. Perſons convicted of larceny may be 
ſent to the houſe of correction, or 
tranſported (Se CLERGY, No. 164. 
TRANSPORTATION), 294. 296 


4. Where an acquittal or conviction of 
larceny is ple adable to a ſecond pro- 


ſecution (See AuTREF0is AcquiT, 


No, 8. 11.), 314 


5. Where accomplices diſcovering and 


giving evidence againſt perſons guilty 
of larceny are intitled to a pardon 
(Gee Pak box), | 333 


6. On an indictment for grand larceny, 
the jury may find the priſoner guilty 
of petty larceny only, 460. ſ. 6 


7, So alſo where the larceny is. ouſted | 


of clergy, and laid capitally, the jury 


may find him guilty, but not of the 
capital part (Sze VervaicT), Page 

| 461 

8. The goods of a perſon guilty of 
petit larc-ny became forfeited on a 
Fug am fecit, or default to the exigent 
(See FORFELTURE), 481 


LL ͤ 


In what inſtances an inditment was vi- 
tiated by falſe or improper Latin, and 
where ſuch a defect was helped by an 
Anglice, while the proceedings of law 
were in that language {See ENG: 


LISH), 49 to 53. 194 
L O D N 


See OurlA WRT. 


1. Whether a certiorari will Le to the 
courts of Lendlon, 146 


2. A return of the tenor of an indictment 
from London is good on a certiorars to 
return the indictment itſelf, 163. f. 71 


3. London cannot join with other coun- 
ties in taking an inqueſl, 221 


4. The want of freehold is a good chal- 


lenge to a juror in London, &c. 393 


5. For high treaſon every juror in Len- 
don ougnt to have ſuch freeh.1d or 
copyhold as is required by 4. and 5. 
Will. and Mary, 296 


6. By 3. Geo. 2. c. 25. jurors for the 
trial of any iſſue in London ſhall be 
houſeholders, and be worth 100). 
perſonal property, 397 

7. By 4. Geo, 2. c. 7. leaſeholders of 
gol. a-ycar over and above the 
ground-rents, may be jurors in Mid- 
diefex, 397. 398 

8. By 11. Hen. 7. c. 21. and 1 Hen. 8. 

a 


c. 3+ jurors in London in real and per- 


ſonal actions, ſhall have the value of 
395. 121 
g. The citizen; e London have a ſpecial 
privilege by charter, that in appeals 
brought by any of them there mall 
be no wager ot battle, 


F 


forty marks, 


415. f. 6 
MAIN. 
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M, 
M AI M. 


See ApPPERAL. 


1. There are no acceſſaries after the 
fact in maim, Page 200 


2. No appeal of maim can be good with- 
out the word maybemiauit, 26 


„ U M 


1. Whether a pardon of . all offences, 
&c.” will pardon offences mala in /c, 

| 344» 345 

2. The king cannot, by any previous 
licence, pardon, or diſpenſation what- 
ſoe ver, make an offence diſpuniſhable 
which is malurr in /c, 545 


MAN DAM Os. 


The Court will refuſe an application for 
an information 9 avgrranto, if the 
defendant can ſhew the right in queſ- 
tion had been determined on a man- 
damus, ; [Il 99 


MAINOUR, 


1. Anciently perſons taken with the mai- 


nour might be tried without the for- 
mality of an indictment, 5. ſ. 5. 18. 
| . 34 

2. By 28. Edw. 3. c. 3. 42. Edw. z. 
c. 3. ard 25. Eliz. c. 4. preceedings 
upon the naincur are ſaid to be taken 
away, 6565. note in marg. 


MAR GEN x. 


1. If the county in which the fact to be 
tried was committed, be alleged in 
the margsn? of the indictment, the par. 
ticular Vll in which the offence is laid 
ſhall be intended within the county, 

18 

2. Sed guere, except ſuch vill be ex- 
pre(sly-alleged: to be in the county 
named in the margent, or in the 
county aſorcſaid, Ho 16. 


MANSLAUGHTER, 


Sce AurRTTOISs ACQuiIT. PARDON. 


1. Where the principal in murder is 
found guilty of manſlaughter, thoſe 
who are charged as acceſſaries before 
ſhall be diſcharged, Page 208, 209 


2. By the 1. Jac, 1. c. 8. manſlaughter 
by Hab bing, &c. (hall be deemed mur- 
der, 5 . 2866 

3. A clergyman convicted of manſlaugh- 
ter, aud admitted to his clergy, ſhall 
not afterwards be deprived for the of- 
fence, 293 


4. Whether by 3: Hen. 7. c. 1. a clerk 
convicted of manſlaughter ſhail be 
committed, or bailed at diſcretion till 
the ycar be paſled, 289. . 121 

5. A perſon convicted of manſlaughter 
may be impriſoped {yr any time with- 
in dne year, in the diſcretion of the 
Court, 289 


MIDDLESEX. 


Sie Loxoon, 


1. A certicrari may be granted tp re- 
move an indiament from Midale/ex, 
on giving three days notice, 146. 

ſ. 26 

2. By 4. Geo. 2. c. 7. all leaſeholders of 

| gol. a-year improved rents in the 
county of Middle/ex, ſhall be liable to 
ſerve on juries, '* $97» 398 


MISNOMER, 


1. No indictee can take any advantage 
of a miſtaken ſurname in an indictment, 
as an appellce may do in an appeal, 
. 36. 1. 69 

2. But every other miſzomer of the de- 
fendant, except that of the ſurname, 
is equally fatal in an indictment as in 
an appeal, | . . 

3. A miſnomer of the defendant's name 

of baptiſm may be pleaded in abate- 
ment; : e : ib, 

: 4» Out- 


/ 8 
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4. Outlawry may be avoided, upon the 


defendant's coming in upon the capias 
utlagatum and pleading a miſuomer, 
either of the name or addition, in the 
Writ, Page 500. 1. 10 


MISRECITAL. 


What miſrecitals of a ſtatute upon which 


an indictment is founded are fatal 
(See In vieTMENT, No. n 


MISPRISION. 


1. In a trial for miſpriſion of high trea- 
ſon within 7. Will. 3. there muſt be 
two witneſſes to prove the indictment, 

81. 1. 143 


2. An information will not lie for miſ- 
priſion of high treaſon, 86. f. 3 


3. By 33. Hen. 8. c. 23. miſpriſion of 
treaſon being confeſſed or examined 
by the privy council, may be tried in 
any county, 372 


Whether a peremptory challenge is 
allowed in miipriſion of treaſon, 389, 
399 

5. The judgment in miſprifion of high 
treaſon, 1s impriſonment during lite, 
forfeiture of all goods, and the profits 
ct lands, 471. 1. 10 


MONOPOLY. 


Where a diſpenſation was introduQtive 
of a monopoly, it was unlawfyl, 346 


MORTMAI N: 


1. The ſtatutes of mortmain give a duty 
to the next immediate lord for an ali- 
enation to a corporation; which being 
a giſt of a particular intereſt to the 

party, can never be prejudiced by any 
prerogative of the king, 348 


2. But it is ſaid that the king might, 
before 1. Will. and Mary, c. 2. have 
diſpenſed with the ſtatutes of mort- 
main; ſed guerre, 348, 349 


M UR D E R. 


1. If a murder be not expreſsly laid and 
proved to have been done of malice 
prepenſe, &c. the offender ſhall have 
his clergy, Page 256 


2. In what caſes murder is excluded 
from clergy, | 265 


3. An acquittal of murder will be a 


good bar to a ſubſequent indictment 
of petty treaſon, 316 


4. An appeal of death cannot amount to 
murder without the word murdrawvit, 


26 


5. What is particularly required in a 
pardon of murder (See PAR DO), 
341 

6. Murder is one offence, and being ac- 
ceſſary to it is another ; therefore the 
word murder in 33. Hen. 8. c. 23. 
which authorizes murder, when con- 
feſſed or examined before the privy 
council, to be tried in a foreign coun» 
ty, ſhall not extend to acceſſaries, 
372. . 4 

7. On an indictment of murder ex ma- 
litis precogitata, evidence of malice 
implied is ſufficient, 455 


8. The declarations of the deceaſed after 
the mortal wound given, and while he 
is in extremis, are, on a trial for the 
murder, admiſſible evidence, 427. 


. 49 

If a jury on an indictment of murder 
find the priſoner guilty of man/laugbter, 
they muſt add. and not of the mur- 
der, 460 


M UT FE. 


1. To anſwer impertinently, ineffectu- 
ally, or not to comply with the rules 
of law when put upon trial, are as 
much a ſtanding mute in conſt;uction 
of law, as if no anſwer be made at 
all, 228. f. 


2. Inſiſting upon ſome frivolous deſence, 
refuſing to plead in chief, or the ge- 
neral iſſue, or even to plead a good 
dilatory plea, and refute to plead over 

to 
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to the felony, arc inſtances of ſtand- 
ing mate, Page 228. f. 1 


3. If a priſoner refuſes to put himſelf 
gpon God and his country, or by God 
and his pcers, or to wage battle where 
ſuch trial is allowed, after having 
pleaded, it is a ſtandiag mute, 16. 


4. The opinions of crown lawyers whe- 
ther a priſoner who peremptorily chal- 
lenged above the number allowed by 
law, was to be dealt with as with one 
that ſtands mute, or to be hanged, 

228. 1. 2 


5. A priſoner who thus perverſely and 
obſtinately offends in high treaſon 1s 
19% facto attained; and in telony the 

challenge ſhall be overruled, 228 (N) 


6. He who demurs in law to an indict- 
ment or appeal ſhall not be eſteemed 
to ſtand mute, 229 


7. After a priſoner hath confeſſed, or 
pleaded, and put himſelf on his coun- 
try, he ſhall not be conſidered to ſtand 
mute in reſpect to his ſubſequent 
ſilence, 229. f. 4 


8. Sed quere, where a man does not con- 
feſs, but pleads not guilty, and after- 
wards ſtands mute, whether he ſhall 
not be put to his penance, 229. f. 4. 

note in marg. 


9. Where a priſoner makes no anſwer at 
all, the Court ſhall take an inqueſt of 
oface, by the oath of any twelve per- 

| ſons that happen to be preſent, whe- 


ther he do ſo of malice or by the act 


of God, 229. 1.5 


10. If after iſſue joined, and the jury 
are charged, the ſtanding mute ſhall 
be tried by the jury, and not by an 
inqueſt of office, ib, 

11. If a man anſwer, but not effectu- 
ally, no inquelt is neceflary, for his 
malice is apparent, 229. 1.6 


12. Where the priſoner is found to ſtand 
mute by the act of God, the Court 
ſhall cauſe the felony to be inquired 
of, and whether the priſoner be the 
ſame perſon, and ſhall ſee into what- 
ever may be neceſſary for his defence, 

229. f. 7 


13. Such inquiry ſhall not be made by 
au n fer of office, hut by a jury re- 
turned by the ſheriff, in the ſame man- 
ner as it the deſendant had pleaded, 

Page 229. 1. 7 

14. Wherever a perſon attainted ſtands 
mute to the demand of execution, he 
ſnall not be ſentenced to penance, but 
to execution, 230. ſ. 8 


15. If ſuch an offender hath always con- 
tinued in priſan after his attainder, no 
inqueſt is neceſſary to prove his iden- 
tity ; but where a perſon attainted be 
retaken after an eſcape, and ſtand mute 
to the demand of exccution, it ſhall be 
inquired whether it is of malice or by 
the act of God; and in the latter find- 
ing, then whether he be the ſame per- 
{on or not, 231 


16. Standing mute upon high treaſon is 
equivalent to a conviction, 232. 1.9 


17. If a man appear to ſtand obſtinately 
mute on an arraignment for petit lar- 
ceny, he ſhall have the like judgment, 
& c. as if he had confeſſed the indict- 
ment, 232. ſ. 10 


18. By 33. Hen. 8. c. 12. any perſan 
ſtanding obſtinately mute upon an ar- 
raignment for any of the offences men- 
tioned in the act, ſhall have the like 
judgment, &c. as if he were found 
guilty, 232. f. 11 


19. What is to be done to an appellee 
who ſtands mute on his arraignment, 
232, 233 

20. By flat. Ye. notorious felons, &c. 
who will not put themſelves on in- 
queſts, ſhall have ſtrong and hard im- 
priſonment, 233. ſ. 13 


21. The opinion of the writers upon 
crown law upon this ſtatute, 233. 1. 14 


22. What is the nature of theygnance 
to which a priſoner aua: to be adjudged 
upon his ſtanding mite, 234. f. 16 
23- Women upon ſtanding mute are lia- 
ble to ſuch penance as well as men, 

| 234 

24. At Newgate, where a priſoner re- 
fuſed to plrad, che practice vas to tie 


10 


dS 0. ©. & - 8 0 0 
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his thumbs together with whipcord, 
&c. | Page 235. 1.18 


25. On ſtanding mute in high treaſon, 
petit treaſon, or felony, a priſoner for- 
leits both lands and goods, in the ſame 
manner as if he had been attainted any 
other way, 235. 1.19 


26. But where a perſon was adjudged to 
his penance for ſtanding mute, and 
thereby prevented attainder, he for- 
feits his chattels only, and not his 
lands, 26. 


27. How ſuch forfcited goods may be 
granted, 236. 1. 20, 21 


28, Whether the proſecutor of an indict- 
ment or appeal of larceny be entitled 
to a reſtitution of the goods ſtolen, 
upon the defendant's ſtanding mute, 

230 

29. Wherever a priſoner ſhall be allowed 
clergy upon a conviction by verdict 
or confeſſion, he ſhall be allowed it on 
landing mute, 237. 1. 24. p. 256. 

. 27 

30. A ſtatute taking away clergy from 

* thoſe whbo ſhall be convicted of a 
crime, doth thereby take it away from 
thoſe who ſhall ſtand mute, 237 


31. By 3. & 4. Will. & Mary, c. 9. if 
any perſon is excluded from clergy by 
any tormer ſtatute, on conviftion, by 
verd:& or conteſlion, he {hall not be 
admitted to it on ſtanding mute, 26. 


32. By 12. Geo. 3. c. 20. priſoners who 
' ſhall ſtand mute in felony or piracy, 
ſnail, on conviction, be liable to the 
lame conlequences as if convicted by 


verdict or conte hon, 16. 
N. 
N A M E. 


i. No igdidlee can take advantage of a 
miſtaken ſurname (See Mis NN EN), 

* 
3. The omiſſion of any name of dignity 
may be pleaded in abatement, 16. 


3. It is a fatal fault to place the addi» 
tion after the alias didus inſtead of the 
firſt name, Page 36 


4. Whether it be ſufficient to deſcribe 


a man by his name of baptiſm only, 


5. Indictments have been quaſhed for 


' omiſſion of the names of the jurors in 
the caption of it, 75, 76 


6. It is diſcontinuance to deſcribe a man 
in the roll or proceſs, by a name vas 
riant from that in the original, 170. 

1. 94 

7. A variance between a record of ac- 
quittal and that to which it is pleaded 
as to the name of the party, may be 
helped by an averment, that the ſame 
perſon was intended in both, 313 


NAVAL STORES. 
1. By 22. Car. 2. c. g. thoſe who ſteal 


or embezzle naval ſtores to the value 
of 209%. are ouſted of clergy, in like 
manner as thoſe who ſtcal woollens 
from the tenters, 270 


2. But the judges are empowered to 
tranſport the offender for ſeven years, 


z 5. 


NISI PRIUS. 


1. The colts allowed to a defendant ae- 
quitted upon an information, only ex- 
tend to trials by a, privs, and not 
where the caulie is tried at bar, 91. 

92 

2. In what caſe a diftringas, &c. with a 

tales is grantable with a nif prius, 
| 381.1. 16 

3. The Court above will take judicial 

notice of what is done at rift prius. 

| 38r. 1. 17 

4+ In what caſes juſtices of aſſize may 
grant a ales de circumlantibus, 380 

5. By fat. e/?. c. 30. all pleas in either 
bench which require an caſy exami- 
nation may be tried by writ of »//# 
Prius 385. ſ. 2 

6. An 


| 
| 
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8 An iſſoe joined in the king's bench, 
whether for trealon, felony, or other 
crime, committed ina different county, 
may, by virtue of the above ſtatute, 
be tried in the proper county by writ 
of ud, privs, Page 38;. 1.2 


7+ Wherever the king is a party, it is ir- 
regular to grant a A privs without 
his ſpecial warrant, or the àſſent of the 


attorney-general, 385. f. 3 
8. In an appeal the Court may g rant it 
as in common caſes, ib, 


9. The court of king's bench may refuſe 


a % prius, even on the motion of the 
attorney-general, if the cauſe require 


great examination, except the king by 


letters ſignify his pleaſure to have 2 
A prev, 385. notes 


NOBILITY. 


An nobility is loſt by an attainder of 


treaſan or felony, 491, 495 


NOCTANTER. 


The word woanter is neceſſary in every 
udiAment of-burglary, ch. 25. f. 57 


NONCLAINM. 


Where a woman who has title to dower 


may, by reaſon of her huſtand's at- 
taiader, avoid the bar of nonclaim, 


491. . 44 


NON OBSTANT E. 


1. Quæœre, whether the King's pardon 

| of manſlaughter was gobd without a 
u oblante of the ſbatute of 2. Ldw. 3. 
c. 2. 5 339. . 14 


2. The king's pardon of murder, rape, 
or treaſon, cannot be good without a 
non 0b/tante of 13. Rich. 2. unleſs the 
crime be ſpecified in the pardon, 342 


3- By 1. Will. & Mary, c. 2. no dif. 
penſation of any ſtatute by nor 0b /7ante 
mall be allowed, 241 


4. Where a nor chſfante is neceſſary in a 
diſpenſation, and how far it may be 
eifectual, Page 346, 347 

NON OMITTAS. 


Io hat caſes criminal proceſs requires 
the clauſe of non omertas, 137. f. 5 


N OT I CE. 


1. On removing an indictment from 


- Condon and Middleſex, the other party 


ſhould have notice of the application, 
146, 147 

2. What notice 1s neceſſary in London 
and 37:4/:/ex of the trial in gui tam, 
128. note (22) 


NUL TIEL RECORD. 


1. What variances are immaterial upon 
ſuch an iſſue, in pleading a prior ſuit 
depending to a gui tam action or in- 
formation, 124 


2. Where the object of a certiorari is 
only ta try the iſſue of nul tie! record, 
it is ſathcicnt to o certify the tenor only, 

164. f. 76 


NUS ANC R. 


1. If a fact done in one county prove a 
puſance in another, it may be indicted 
in either, 20. 1.37 


2. An indictment for barratry, &c. need 
not conclude to the nuſance of all the 
king's ſubjects, to the nuſance of di- 
ve is enough, 30 


3. The king cannot pardon a nuſance 
which continues unreformed, 349. 


1. 33 


O. 


O A T H. 


1. The caption of an indiftment is bad, 
unleſs it ew, that the jurors found 
the indictment upen their oaths, 75. 

| 126 


2. Whe. 


wi ia 0 Ui of. MN fo 
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2. Whether it be neceſſary in gui tam 
to have an oath, that the offence aroſe 
in the ſame county in which it is laid, 
and within a year before the ſuit, 

Page 112, 113 

3- An oath may be adminiſtered to any 
ſect of religion, but it muſt be accor- 
ding to the reſpective forms of each, 

| 44+ 

4. All evidence as well for the king as 
againſt him muſt be upon oath, 440 


V 


1. In what manner the queſiion whether 
a priſoner ſhall be tried if he ſtands 
mute of malice, &c. ſhall be tried by 


an inqueſt of otlice, 229, 230 


2. By the common law, lands forfeited 
by an attainder were not veſted 1a the 
king during the life of the cftender, 
till office found, 478. 1,2 

3. By 33. Hen 8. c. 20. forfeitures by 
attaiuders for high treaion ſhall be 
velted in ine king without office 


A right of action or entry into lands 
forteite d by an attainder ſhall not be 
adjudged in the poſſeſſion oi the king 
without an office, and /cire facias, and 
ſcizure of ſuch office, 484. f. 23 


OLD AGE. 


1. By Pat. Nef. old men above the age 
of icventy years ſhall not be put on 
juries, 12.1. 20. 398. f. 26 


2. Perſons above ſixty years of age may 
counterplead wager ot battle, 414, 


415 


ORDINARY, 
1. By Hat. Wet. ordinaries were pre- 


vented trom delivering their clerks 
who had been tried, without due pur- 
gation, 283. f. 110 


2. In what manner the judges uſed to 
deliver clerks to the ordinaries in or- 


der to make purgation, 284 


3. It was anciently the uſual method for 
the ordinary to demand the criminal as 
his clerk before the allowance of cler- 
gy. Page 284. f. 112 


4. But the Court might allow the clergy 
without ſuch demand, 255 


5. If the critvinal had broke the priſon 
of the ordinary, the allowance of cler- 
gy was in the ordinary's diſcretion, 

id, 


6. The temporal judge and not the or- 
dinary was to decide who had the 
right to clergy, 285. 1.113 


7. In what manner a clerk was to be 
delivered to the ordinary, and after- 
wards demc/ned at the common law, 


286, 287 


OUT-HOUSE. 


1. By 39. Eliz. c. 15. larceny to the 
value of 88. in the day- time from any 
dwelling or out - boſe thereto belonging, 
by breaking the ſame, is excluded 
from clergy; but acceſaries are not 
within this ſtatute, 279. f. 95 


2. An aſſiſtant who does not enter the 
place where the larceny is committed, 
is not within the act, 280 
3. By 3. & 4. Will. and Mary, wo} 
alders and abettors to any larceny tothe 
value of 55. by breaking any dwellings 
ſhip, or warebouje thereto belenging, are 
excluded from clergy, #280. f. 99 


4. An aſſiſtant to ſuch a felony in an 
out-houje, not being a ſhop, or wware- 
houſe belonging to a awwelling, without 
entering it, is ciearly entitled to clergy, 

281. f. 100 


g. Acceſſaries before to ſuch a felony in 
any out-houſe, not being a fp or 
warehouſe, are alſo ſtill entitled to 
their clergy, 281. . 101 


OUTLAWRY. 


1. It is ſaid a perſon outlawed in a per- 
ſonal action cannot be a grand juror, 


11. ſ. 16 


2. Whether one outlawed on an indict. 
ment of felony may plead in avoid- 
ance 


= + . Tore 


CT Vs. 
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ance of it, that one of the indifers 


was outlawed for felony, Page 12. 
ſ. 18 


J. An outlaw may, in avoidance of the 
outlawry, ſhew that the indictment was 
found contrary to the 11, Hen. 4. cg. 
reſpeQung the return oi grand jurors, 

16. ſ. 27 


4. Quære, Whether outlawry in a per- 
ſonal action be within the except ions 
of 11. Hen. 4. c. 9. 17. ſ. 31 


g. Or PROCESS OF OUTLAWRY, 179 


6. Proceſs of outlawry lies in all crimes 
of a higher nature than treſpaſs with 
force and arms, but not on ay i,]. 
ment for a crime of an inferior nature, 


h | 179. ſ. 109 
7. Outlawry does not lie upon a ſtatute, 
unleſs it be either expreſsly or im- 
pliedly given by it, 180. ſ. 10 


8. Several ſtatutes enumerated on which 


it has been adjudged not to lie, 26. 


9. In proceſs of outlawry for any crime 
not capital, there muſt be three ca- 
gias's to the ſheriff of the county 
where the proſecution is commenced, 
before the exigent hall be awarded, 
unleſs after judgment, and then one 
capias is ſuſitcient, 180. f. 111 


10. Quere, If the three c2p725's be not 
Riil neceſſary in rape ? ib, 


11. In high treaſon and murder, one 
capias before the exigent is ſuflicient, 

| 180. 1.112 

12. By 25. Edw. 3. c. 14. after indict- 
ment found, ihe Court fhall award a 
capias, and upon ron & inventus re- 
turned another capias {hall iſſue, re- 
turvable in three weeks, commanding 
the ſheriff to {eize the chaiteis of the 


offender ; and if lie then return that 


the body is not to be found, the er- 
ien Lai be awarded, and the chat- 
tels forfeited > but if he appear before 
the retorn of the ſecond capins, the 
goods fhall be ſaved, 181. f.113 


13. This ſtatute does not extend to mur- 
der, | ib, 
14. After cepi returned, the Court will 
not award the cuigent upon the ſug- 


geſtion of an eſcape ; the ſheriff muſt 
return one, Page 181, ſ. 117 


15. Of ſeveral defendants, if ſome 
plead .in abatement, the ſuit ſhall be 
continued againſt thoſe who make de- 
fault by capias only, and no exigent 
ſhall iſſue till ſuck plea be determined, 

181. f. 118 


16. An exigent ſhall never be awarded 
but into the county where the offence 
is laid, | 182. 1, 119 


17. By 6. Hen. 6. c. 1. before exigent 
ſhall be awarded fot treaſon or felony 
in the king's bench, writs of capia; 
ſhall be directed to the ſheriffs of the 
county where the party is indiQed, 
and, where he is named in the indiQ- 
ment, returnable in ſix weeks or more, 
and any exigent awarded or outlawry 
pronounced before the return of ſuch 
capias, ſhall be void, 182. ſ. 120 


18. By 8. Hen. 6. c. 10. where the 
oftender dwells in a different county 
from that in which the indi&tment is 
found, after the firtt cup:as is returned, 
another capias ſhall iſſue to the coun- 
ty where the offender dwells, return- 
able in three months where the coun- 
ties are holden from month to month, 
or in four months where they are 
holden by ſix weeks, commanding 
the ſheriff to take his body, or to 
make two proclamations, and if the 
offender do not appear at the return, 
the exigent ſhall be awarded, 183, 

. 121 


19. This ſtatute does not alter the 
6. Hen. 6. c. 1. (Vide ſutra, No. 21.) 
concerning the proceis of king's 
bench, &c, 183 


20. By 10. Hen. 6. c. 6. the ſecond 
capias requited by 8. Hen. 6. c. 10. 
ſhall be awarded upon indictment re- 
moved by certiorari, 184. 1.123 


21. Obſervations upon theſe ſtatutes, 
| 185. f. 124 

22. A capias, directed to and returned 
by the chancellor of . ſuch county, 
ſhall be awarded into a county pala- 
tine, when the defendant is named cf 


any place in ſuch county, 186. f. 125 
15 TE 23. What 
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23. What ſhall be Cone if the chancellor 
does not return ſuch writ, Page 186. 
. 125 


24. If a defendant be named both of 


the county in which the indictment is 
found and in which he dwells, there 
is no need of à capiat with proclama- 
tion according to 8. Hen. 6. 186. 


ſ. 126 


25. No capias need be awarded to the 
county of which it is ſtated the de- 
fendant /ately was, ib. 


26. But if a defendant be named late 
of B. late of C. Sc. a capias ſhall 
o to each county, different from that 

in which the proſecution is com- 
menced, 16. 
27. An outlawry contrary to the ſta- 
tutes above mentioned is not word, 
but voidable by writ of error, 187. 


ſ. 127. 
28. By 31. Eliz. c. 3. three proclama- 
tions al be made, 187 


29. By 4. & 5. Will. & Mary, c. 22. 
a proclamation ſnall be made when 
the exigent iſſues, 188 


zo. Deciſions on theſe ſtatutes, 188 to 


191 
31. By flat, Weſt. which extends to in- 


dictments as well as appeals, none 


ſhall be oatlawed as acceſſary unleſs 
the principal be atrainted, but the 
exigent ſhall continue till the principal 
be atcainted, 190. ſ. 128 


32. Where ſome of the defendants are 
charged as principals, and others as 
acceſſaries, before the award of this 
exigent, the outlawry of the acceſſa- 
ries is reverſable, 191. 1. 130 


33. Juære, Whether if an appellant 
take out the exigen at the ſame time 
againſt all the defendants, he muſt 
not, when they appear, count again 
them as principals ? 191 


34. If when he comes to the exigent he . 


counts againſt ſome as principals and 
others as acceſſaries (which is the 
ſafeſt way), he muſt take out the 
exigent only againſt the principals, and 
a capias againit the acceſſaries, 191 


35. Where there is more than one prin- 
cipal, the exigent ought not to ifſue 
till all of them are attainted, Page 192. 

. 132 

36. A perſon outlawed ſhall have his 
clergy in the ſame manner as if he 
had been otherwile convicted, 256, 

N. 

37. A ſtatute taking clergy from thoſe 
who ſhall be feznd guilty, does not 
take it from thoſe who are oxtlarwed, 

257. ſ. 28 

38. Whether perſons outlawed for horſe- 

ſealing be ouſted of their clergy, 
267. 1. 61, 62 

39. It is a good cauſe of challenge to a 

Juror that he is outlawed, 398, 399 


40. If a peer abſent himſelf, and can- 
not be found, he may be outlawed 
fer juaicium coronatorum, Ge. 410. 

| 1.16 

41. Outlawry in a perſonal action is 
not a good exception againſt a witneſs 
as it is againſt a juror, 437. f. 107 


42. Judgment of outlawry is given by 
the coroner at the fifth county court, 
upon the parties not appearing to the 
exigent, 473. 1.21 
The exigent is a writ commanding 
the ſheriff to caule the defendant to 
be demanded from county court to 
county court, till he be outlawed, 76, 


44. How ſuch judgment ſhall be entered 
on the record, is, 


45. If the. judgment appear not to have 
been given by the coroner, it is er- 
. TOneous, Notes in mar g. 


46. In London, judgment of outlawry is 
given by the recorder, is, 


47. When a judgment of ontlawry for 
treaſon or felony appears of record by 
the ſheriff*s return of the exigent, rhe 

party is as much atta1nted, and ſhall 
forfeit and loſe as if he had received 
ſentence upon verdict or conteflion, 

474. f. 22 

43. And guere, If the party is not 
equally attainted by the coroner? re- 
turn of a certiorart directed to the ſh-- 

1413 
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riffs to certify whether he were out- 
lawed or not, Page 474. 1. 22 


49. Any one as amicus curiæ may inform 
the Court of error in proceſs of out- 
lawry, 474+ 1. 23 

50. The party ſhall have counſel aſ- 
ſigned to take advantage of error in 
outlawry, ib. 


51. But if the outlawry be only void- 
able, and the party will take no ad- 
vantage of error, execution ſhall be 
awarded, but no judgment pronoun- 


ced, ib. 


| 52. Whether an outlawry may be re- 


verſed, upon a defendant coming in 
upon the capias uilagatum the ſame 
Term the exigent is returnable, with- 
Out a writ of error for faults apparent 
on the record, 497 


33. The purchaſer of land of a perſon 


afterwards outlawed for felony may 


falfify the record both as to the time 


and nature of the offence, 498 


54. At common law, in ſavorem vitæ, 
an outlawry of treaſon or felony might 


be avoided by plea of ſome fact which 
rendered his appearance impoſſible; 


but no outlawry for any other crime, 
againſt a party rightly defcribed, can 
be avoided by any plea of fact, 499. 

ſ. 6. 


55. By 26. Hen. 8. e. 13. and 5. & 6. 
Edw. 6. c. 11. judgment of outlawry 
for treaſon againſt perſons abroad at 
the time it is pronounced ſhall be 
good, but the party within a year 


may appear in the king's bench, and 


traverie the indictment, &c. 50Q 


56. Theſe ſtatutes extend to treaſon, 


ſubſequent to the 25. Edw. 3. 5900. 
ſ. 8 


57. Any outlawry may be avoided by 
the defendant coming in upon the 
capias utlagatum, and pleading a miſ- 
numer, &c. &c. &c. 500, 501 


OYER AND TERMINER. 
I. Quere, It juſtices of yer and ter- 
meiner may award a x eaire for the irial 
of an itlue joived before them, re- 


turnable the day on which the party is 


arraigned, unleſs the crime amount 
to felony, or the party conſent to be 
tried immediately? Page 376. 1. 4 


2. A wenire before juſtices of oyer ard 
terminer, returnable at a day certain, 
is erroneous, unleſs the ſeſſion appear 
to have been adjourned to the ſame 
day, 377 

3. The award of a venire returnable 
before juſtices of oper and terminer, 
Sc. need not expreſsly mention be- 
fore what juſlices it ſhall be return- 
8 377. . 7 


4. Juſtices of oper and terminer cannot 
have a jury returned for the trial of 
any iſſuæ joined before them by force 
of a bare award: they ought to make 
a particular precept to the ſheriff for 
that purpoſe under their ſeals, 378 


5. In what caſes they may award a ales 
(Vide JuRoORrs, No. 45) 395 


6, By 5. Edw. 3. c. 11. juſtices of oyer 
and terminer may award proceſs into 
any county of England in relation to 
perſons indicted or appealed before 
them of felony, 136. f. 1 


of 


PAIN FORT ET DURE. 
1. The nature of the judgment, 234. 
ſ. 16 


2. Judgment of pain fort et dure in cne 
felony, is no bar to a proſccution for 
anocher, | FE. 325 


PALATINE. 


1. By 22. Hen. 8. c. 24. proceſs for 
treaſon, felony, or treſpaſs, in every 
county palatine, ſhall be in the name 
of the king only, &c. zefted in the 
name of him who hath the franchiſe, 

138. f. 7 

2. A certiorari lies to a county palatine, 

. | 145 
3. A certiorari to remove an indid ment 


ai an aſſize in a county palatine ſhall 
be 


n 
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be directed to the chancellor of ſuch 
county, who ſhall ſend for it to the 
juſtices of aſlize, Page 151. f. 41 


4. The provifions of 5. & 6. Will. & 
Mary, c. 11. concerning the removal 
of indictments by certiorari, are ex- 
tended to the counties palatine of 


Cheſter, Lancaſter, and Durbam, 153 


5. A capias ſhall be awarded into a 
county palatine, where the defendant 
in an indictment or appeal is named 
of any place in ſuch county, 186. 

| . 125 

6. The 34. & 35. Hen. 8. c. 14. re- 
ſpecting the clerks of aſſixe, &c. cer- 
tifying tranſeripts of records of attain- 


der, does not extend to the counties 


palatine, 
PARDON. 


1. Anciently the right of pardoning was 
claimed by certain lords; but by 27, 
Hen. 8. c. 24. no perſon whatſoever 
Mall have power to 2 treaſon 
and felony except the king, 331. ſ. 1 


2. WHERE A PARDON IS MATTER OF 
RIGHT, 332. 1. 2 


3. By fat. Gloucefter, c. g. where per- 
ſons are indicted for murder, and the 
jury find it per infortunium or /e defen- 
dendo, upon the report of the juſtices 
the king ſhall pardon him it pleaſe 
him, b. 

4. The words if it pleaſe the ling, are 
only ſpoken out of reverence to him, 
and do not render the right of the ſub- 


252, 253 


je& to a pardon precarious, 332 
5. The forfeiture of goods by ſuch ho- 
micide is ſaved by pardon, ib, 


6. A pardon is as neceſſary for one who 
is indicted of homicide / deſendendo, 
and confeſſes it, as for one who is 
found guilty / defenudendo on an in- 
dictment for murder, ib. 


7. Quære, if the 2 convicted be 
found to have fled, whether a pardon 
will ſave the forfeiture, 333 


8. By 4. & g. Will, & Mary, c 8. rob- 
bers out of priſon who ſhall diſcaver 
Vor. IV. | 


two offenders fo as they be convicted. 
mall be entitled to a pardon, Page 3 5 3. 
| + 


9. By 6. & 7. Will. 3. c. 17. clippers, 
coi ners, &c. diſcovering and convict- 
ing two offenders, are entitled to a 
prey for all ſuch crimes committed 

fore the diſcovery, 333-1. 4 

10. By 10. and 11. Will. 3. c. 23. bur- 

2 houſebreakers, horſeſtealers, 

oplifters, who ſhall diſcover two or 
more offenders, ſhall be entitled to a 
pardon, 1 333. ſ. 5 

Il. By 5. Ann. c. 31. burglars or houſe- 

| breakers who ſhall convict two or more 
offenders, ſhall have gol. and a pardon 
of all felonies except treaſon and mur- 
der, 334. f. 6 

12. By 8. Geo. 1. c. 18. any ſmuggler 
diſcovering and convict eng two or 
more of his accomplicecs, ſo as the value 
of the goods recovered by ſuch dif. 
covery exceed gol. ſhall receive gal. 
and be entitled to a pardon, 354 


13- By 25. Geo. 3. c. 57. accomplices 
diſcovering an offender in counter- 
feiting lottery orders, are entitled to a 
pardon, 334+ noles in marge 


14. Perſons to whom the king has by 
ſpecial prociamation in the Gazette or 
otherwiſe promiſed his pardon are en- 
titled to it of legal right, 335. (N) 


15. In what manner an app:over who 


convicts the appellee is entitled to a 


don, 335 

16. An accomplice who makes a full 
and fair diſcovery, and gives evidence 
of all he knows, may, by analogy 0 
the law of approvement, entitle him- 
ſelf to a recommendation to tbe king's 
mercy, but not to a pardon of {gal 
right, * -— 335. (N) 
17. A juſtice of the peace cannot par- 
don an offender, and t#ll him he ſhall 
be admitted a witneſs for the king, 
355. (0 2 

18. The king's beneh will bail an ac- 
complice who has entitled himſelf to 
the hope of mercy by the fairneſs of 
his diſcovery, in order that he may 


apply for the king's pardon, 86. 


Qq 19. Tus 


— 
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19. Tur NATURE OF A PARDON OF 


GRACE), Page 335 


20. Wherever it may be reaſonably in- 
tended that the king, when he granted 
the pardon, was not fully apprized of 
the heinouſneſs of the crime, or the 
nature of the conviction for it, the 
pardon is void, as being gained by 
impoſition on the king, 336. 1.8 


21. The law has intruſted the king with 
the high prerogative of pardoning, 
upon a ſpecial confidence that he will 
ſpare thoſe only who ought, by the 
peculiar circumſtancęs of their caſe, 
to be exempted from'the general rules 
of the law, 336 


22, Inſtances of pardons being void on 
the ground of the king being unzc- 
quainted with the true ſtate of the 
caſe, | 337 

22. Anciently a pardon of all felonies in- 
"cluded a pardon of all treaſons, 338. 

1. 9 

24. But a pardon of all felonies will not 
now pardon any felony coming within 
the general limitations of the pardon 
and murder and rape are expreſsly 
excluded by 13. Rich. 2. ;---the rea- 
fon of it, : kj 16. 

25. It muſt appear by the pardon of a 
perſon attainted, that the king was 
acquainted with the attainder, 


26. General pardons are uſually made 
by act of parliament, and have of late 


very raceiy been granted by the crown - 


without a particular defcription of the 
offence intended to be pardoned, 76. 
27. In what manner the preced; nts of 
pardons which do not particularize 
the olfence are to be underſtood, 16. 


28. By 27. dw. 3. c. 2. in every par- 


93 


don of telony, the ſuggeſtion on which 
it is made, and the name of the perſon 
making the ſuggeſtion, ſhall be com- 


priſcd ; and if the ſuggeſtion be after 


found untrue, the pardon ſhall not be 
allog ed, 


become a felon again aſter a pardon, 
he who prozured the parden ſhall for- 
feit 100l. | 338 


338 


339. ſ. 10 
29. By 5. Her. 4. c. 2. if an approver 


30. A general pardon of felonies ex- 
tends not to piracy, Page 338. ſ. 11 


31. No pardon of felony ſhall be carried 
further than the expreſs purport of it, 


32. Where a general act of pardon ex- 
cepts ſome particular kinds of felony, 
ſuch exception extends to perſons at- 
tainted of them, 339. 1. 13 


33. By 2. Ed. 3. c. 2. a pardon of man- 
ſlaughter ſhallonly he granted whed a 
man ſlayeth another in his own defence, 
or by mis fortune, 339. 1. 14 


34. But it ſeems the king's pardon of 
any other homicide is good without 
a nor o&fante of this ſtatute, 339 


35. An outlawry in an appeal of death 
may be pardoned {o far as the public 
Juſtice is concerned in it, 340. note in 

r 


36. By 13. Rich. 2. c. 1. no pardon 
ſhall de allowed for treaſon, murder, 
or rape, unleſs the ſame treaſon, mur- 
der, or rape, be ſpeciſied in the ſame 
charter, 340 


37. This ſtatute was meant to prevent 
the abuſe of the prerogative; and no 
pardon of murder, rape, or treaſon, 
without a nn ob/tante, could be good; 
but by 1. Will. & Mary, c. 2. no dil- 

enſa: ĩon of any ſtatute, by nen oH ante, 
thall be allowed, 341. ſ. 17 


38. Pardons of manſlaughter, or any other 
felony, remain as they were at common 
law, 341 


39. The pardon of a felorions killing may 
be well plead-d to an indictment of 
manſlaughter for the ſame homicide, ' 

| | "-. ls 

40. If ſuch a pardon be pleaded to the 
finding of manſlaughter vpon the co- 
roner's inquett, the Court will not al- 
low it, until manſlaughter only has 
been found oa the indictment, ib, 


41. Where a general pardon of all petit 
treaſons excepts murder, it cannot be 
avoided by indiQting one for murder 
wha 1s guilty of petit treaſon, 442, 

: - 1-19 
42. A 
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42. A general pardon of all felonies, Qc. 
except murder, ſhall extend to a ele 
de je, and not be conſidered within the 
exception, Page 342. 1. 20 


43. If a general act of pardon extend to 


all felontes, offences, injuries, miſde- 
meanors, and other things done be- 
fore ſuch a day, it pardons a homicide 
from a wound given before the day of 
which the party died not till after, 

342. ſ. 21 


44. But it ſeems that this rule of law 
muſt be underſtood to pardon ſuch of- 
fences only as are not within any of 
the excepticns of the pardon, al- 
though they may not be completed 
till after the day mentioned, Feller 

66 


45. The pardon of a principal allowed 


before his conviction, is thereby in 
effect a pardon of the acceſſary, 343 


46. If a man be bound as ſurety for 
another to the king for the payment »f 
a debt, the pardon of the principal 1s 
alſo a pardon of the ſurety, even if 
the time of performance be not ar- 
rived at the time of the pardon, 343. 
| ſ. 23 


47. A pardon to ſeveral, of all felonies 
done by them, without adding or any 
of them, is void 7 the reaſon of it, 

| | 343. ſ. 24 

4% The king's grant of a prote&ion, 

Kc. to a felon, ſhall not operate as a 


pardon, 343 


49. The law will not ſuffer a pardon to 


be carried beyond the expreſs pur- 
port of it, 344 
5d. A pardon of all miſpriffons, tref- 
paſſes, offences, and contempts, will par- 
don a contempt, a fal/e return, ſtrik- 
ing in Hieſtminſer Hall, barratry, pr e- 
munire, and perhaps all oftences a 
capital, - 344. ſ. 26 


5 1. It is queſtionable, whether a gene- 
ral pardon of all treſpaſles extends to 
champerty or confederacy, 345.1. 27 


52. The king cannot pardon any of- 
fence, ſo far againſt the public good 
as to be indictable at common law, 


i 


before it happens; and guerre, if he 
can ſo pardon an offence made pu- 
niſhable by ſtatute, Page 345. 1. 28 


53. The king's grant to the keeper of a 
priſon that he ſhall go free from all 
eſcapes, has been adjudged to diſ- 
charge a fine for a ſubſ: quent zegligent 
eſcape ; fed quere, but it will not par- 
don a voluntary cſcape, 346.1. 29 

54. The king may diſcharge the poſſibi- 
lity of an intereft before it happens, ib. 


55: It is a"general rule, that the king 
cannot pardon an offence that is malum 


in /e before it happens, 346 


56. Formerly it was held, that the king 
might diſpenſe with a thing which, 
being lawful in its own nature, was 
only prohibited by act of parliament, 
ſo far as the public is concerned, ex- 
cepting ſuch diſpenſation introduced 
a great inconvenience, 347 


57: The king cannot diſpenſe with an 
aQ of parliament which gives a par- 
ticular intereſt or right of action to a 
party grieved, ib. 


58. The king's power of diſpenſing 
with ſtatutes which intrench upon the 
prerogative examined, 1b. 


59. The king may diſpenſe with a right 
of entry for a forfeiture, which fla- 
lutes, as thoſe of mortmain, give him, 
ä 348. 1. 30 

60. But by t. Will. & Mary, c. 2. every 
diſpenſation, by non ob/tante, of or to 
any ſtatute, ſhall be void, except a 
diſpenſation be allowed in ſuch ſta- 
tute, 348. f. 31 


61. The king could never diſpenſe with 
a ſtatute before it was made, 349. 
1. 32 

62. The king may pardon any offence 
after it is committed, ſo tar as the 
public are concerned, 349. f. 33 
6. The king may pardon the penalty 
for an offence againſt a popular ſta- 
tute, before any ſuit commenced by 
an informer, ' 16. 
64. The king cannot pardon a public 
nuiſance which continues ucreformed, 
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except as to the fine incurred pre- 
vious to the pardon, Page 349. 1. 33 


65. The king cannot bar any action on 
a ſtatute by a party grieved, nor even 

a popular action by a common in- 
former, if commenced previous to the 
pardon, 349 
65. The king cannot diſcharge a recog- 
nizance of the peace belore it is for- 

. - fented, ib. 
67. A pardon will not bar an appeal, 
except it be at the ſuit of the king, 
after the ronſuit of the party, 349. 
| le 35 

68. If a pardon be granted of an appeal 
at the ſuit of the party, it ſhall not be 
allowed, except on a /cire facias 
againſt the appellant, &c. 350. 1. 30, 
| 37 

69. In what manner an @ppelice muſt pro- 
ceed to make a pardon of the appeal 
good, | 80 
70. Quæ re, whether the king, upon an 
appeal of death, can pardon the burn- 
ing in the hand, if the appellee be 
convicted of manſlaughter, 351.1. 39 


71. Where a ſtatute gives a public pu- 
niſhment for a private injury, the king 
may pardon ity 16. 

72. The king's pardon will diſcharge 

any ſuit in the ipiritual court ex officio, 
or pro reformaticne morum, or jalue 
anime, 352. 1. 41 


73. If the time of ſuch a pardon be prior 
to the award or taxation of colts, it 
will diſchzrge them alſo; but not if 
the coſts be taxed, 353. f. 42 

74. A pardon of all contempts will par- 
don a perſon impriſoned by extommu- 
nicato capiendo for non- payment of 
colts, ib, 

75. Qucerc, whether an excommurica- 
tion can be diſcharged by the king's 
pardon, ' 353+1. 42 (N) 

76. A pardon will not diſcharge a ſuit, 
either temporal or ſpiritual, in which 
the plaintiff hath a ſpecial intereſt, 


353. f. 42 
57 Whether a pardon will diſcharge 
ſubſequent coſts upon a removal of a 


cauſe into the ſuperior courts; Pa? 
355 

78. Colts taxed to the party grieved for 
a contempt in equity are not diſ- 
charged by a pardoa of all contempts; 
Jea quere, if the coſts are taxed upon 
attachment by the prothonotary, 16. 


79. By 12. & 13. Will. 3. c. 2. no par- 
don under the great ſeal ſhall be plead- 
ed to an impeachment by the com- 
mons in parliament, 354. ſ. 44 

80. After the impeachment is determin- 
ed, the kiug may pardon the offender, 

384, (N) 

81. The king may extend his mercy on 
what terms he pleaſes, and may annex 
a condition, either precedent or ſub- 
ſequent, on the performance of which 
the validity of the pardon depends, 


354.45 
82. If the king pardons a man for fe- 
lony whereof be flands indifled, &c. 
Sc. and the man in fact never was 
indicted, the pardon is void; for the 
king appears to have been deceived, 
354- . 46 

83. A pardon gives the ſubje& of it a 
new capacity and credit; clears him 
from the infamy of his convidion; 
makes him a good witneſs; and en- 
ables him to maintain an action for 
calling him telon, &c. 354 


84+ A pardon of burning in the hand in 
manſlaughter hath the ſame effect as 
burning in the hand would have had, 


\ 355+ 1. 49 

85. A pardon is of no manner of force, 
as to the legal effect of it, till it has 
paſſed the great ſeal, 355+ ſ. 50 


86. The arreſt of a perſon pardoned 
without notice is exculeable, becauſe 
arrelts are for the public good, 355. 

1. 51 

87. By 4. Geo. 1. c. 11. a 
ſerving the term for which a convict 
may be tranſported ſhall have the ef- 
fect of a pardon, ib, 

88. QAuære, whether a pardon of a con- 
vicuon of perjury wilt enable the per- 
ſon pardoned to be a competent wit» 
nets, 355+ ft. 
| 89. 
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89. A conviction, &c. during a ſeſſion 
of parliament is diſcharged by an act 
paſſed during the ſame ſeſſion which 
pardons the offence, Page 355. ſ. 53 


90. No pardon, without expreſs words, 
ſhall diveſt an intereſt vetted by a pre- 
cedent conviction or attainder, 3 56. 

+ 34 


gr. A pardon prior to a conviction ſhall 
prevent any forfeiture, either of land 
or goods, | ibs 
92. In what manner a general pardon 
of all judgments and execut:ons ſhall 
Operate, 356. 1.55 
93. A 3 of a crime which is made 
penal by ſtatute, and which alſo diſ- 
ables the party, will diſcharge the 
penalty, but not the diſability, 350; 

8 5 


94. The king's pardon cannot ſave cor- 


ruption of blood by attainder of trea- 
ſon or felony, $67. . 67 


95. A general pardon by parliament 
cannot be waived, 357. 1. 58 


6. But a man may waive the benefit of 
a pardon under the great ſeal, as where 
one who hath ſuch a pardon doth not 
plead it, but takes the general iſſue, 
after which he ſhall not reſort to the 


pardon, 357 


97. The exceptions of a general pardon 


muſt be pleaded, or the Court cannot 


allow the party the benefit of it, 33 7: 
1. bo 


98. In what manner thoſe who plead a 


general pardon mult ſhew they are not 
within the exceptions, ibs 


9. Where a man is within the general 
words of a ſtatute pardon, which is 
qualified by ſubſequent prowi/ees, it is 
ſufficient if he bring his cate within 
ſuch general words ; for the — 
tions in ſuch proviſoes ought to be 
ſmmhewn on the other ſide, 16 


100. But the Court are ex offcia bound 
io take notice of a general pardon of 
all perſons, &c. without exception, 


358. f. 61 


101, Where certain crimes are excepted 
from a general pardon, there is no 


Q4 3 


need to aver that the crime indicted is 
not one ot them, Page 358. 1, 62 


102. Where a ſtatute pardon excepts 
only one per{on in particular, there is 
no need ot an averment that the per- 
ſon indicted is not the perſon except- 
ed, 358. ſ. 63 


103. Articles of ſurrender cannot be 
pleaded as amounting to a pardon, 
359. f. 6, N. in narg. 


104. The ſign manual importing a par- 
don cannot be pleaded as a pardon, 
359 


105. It will be error to allow a man the 
benefit of a pardon, unleſs it be 
pleaded, ib. 


105. He who pleads a pardon under the 
great ſea! ouꝑ ht to produce it ſub pede 
/igilli, though it be a plea in bar, 359. - 

| 1. bg 

107. If the party pleading do not pro- 
duce the pardon, the Court may in- 
dulge him with a future day for the 


purpoſo, ib, 
108. A variance between the record and 
the pardon pleaded may be ſupplied 
by averment, if it is not repugnant, 
359. ſ. 66 


109, If ſuch variant pardon be pleaded 
without averment, the Court may give 
a further time to perfect the plea, or 
to purchaſe a better pardon, 359 


110. If the variance be perſonal, an in- 
queſt of office has been taken whether 
the ſame perſon were meant in both 
records, 300 


111. No pardon under the great ſeal can 
be pleaded together with or after the 
general iſſue, unleſs it be dated ſubſe- 
quent to the iſſue, 16. 


112. The party ſhall take advantage of 
his whole pardon, and not be driven 
to any particular words of it, 360, 

63 


113. A perſon apprehended upon an eſ- 
treated recognizance may plead a par- 
don in the king's bench, and have a 
Juperfedeas to the exchequer, 360. 1. 6g 


114 For- 
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114. Formerly no pardon was allowed 
without a writ for that purpoſe (ex- 
cept for treaſon) out of chancery, and 


ſurety taken for the good behaviour, 


Page 360. 1.70 
115. Fy 5. and 6. Will. and Mary, c. 13. 


Juſtices before whom any pardon for 
felony ſnall be allowed, may oblige 
the party, whether infant or feme co- 
vert, to find two ſureties for their 
good behaviour, not exceeding ſeven 
years, 360. 1. 70 


116. The judges may inſiſt on the fee 
of gloves betore they allow a pardon, 
361. ſ. 71 

117. The mode of taking advantage of 
a pardon on the Circuits and at the 
Old Bailey deſcribed, 361 


118. Where beheading is part of the 
judgment, as in high treaſon, the 
king may pardon all the rel}, * 

; 9 1 

119. In what cafes a pardon of a for- 
mer ſuit may be pleaded to a qui tem 
aclion or information, 124, 125 


120. An appellee at the king's ſoit may 
plead a pardon to the appeal, in the 
lame manner as to an indictment, 9. 

ſ. 13 


121. The 18. Eliz. c. 7. which ſubſti- 
tutes burning in the hand inftead of 
purgation, enures by way of ſtature 
Pardon, and reltores the party to his 
credit, BEET : „ "vx 

122, So alſo does the king's pardon of 
treaſon or felony after conviction or 
attainder, 436, 437 

123. An attainder after pardon may be 
talſied, eicher hy the party or by his 
heir, | 499. ſ. 4 

124. A pardon will not ſave the dower 
of the wite after attainder, 491 

lu what manner a pardon will ſave 
gerruption of blood, | 495 ſ. 51 


::5, he pardon of an attainder on a 
7:-ſecution at the ſuit of the king 
Wa not bar an appeal, -- 324 


* 


PARISH and WAR D. 


1. Where a warrant is alledged, autho- 
riſing an arreſt within the /berttes of 
Landon, and the indictment lays the 
execution of it in ſuch a pariſh and 
ward in London, it is good; for the 
pariſh ſhal! be intended within the 
liberties, Page 32 


.2, A fact laid in a pariſh of London with 


ſome other addition, as Sr. Michael, 
M pod. ſtreet, Cc without thewing the 
ward in which the pariſh lies, is good, 

46. 1. 83 


PARLIAMENT. 


1. What miſrecitals in an indictment + 
on a ſtatute, of the place or time at 
which the parliament was holden, are 
fatal, 62, 63 


2. In what manner a parliamentary par- 
don muſt be pleaded, and how far the 
Court are bound ex officio to take no- 
tice of it, 357, 358 


3. No authority, except the parliament, 
can inflict a puniſhment unknown to 
the common law, as tranſportation, 
Kc. 297. 473 
4. By 33 Hen. 8. c. 29. attainders of 
treaſon by the common law are made 
of equal force as attainders by par- 


3 
1. Where @ 4i/tringas is the firſt proceſs 
againſt a peer, 139 


2. By 1. Edw. 6. c. 12. every peer is 
allowed clergy in all caſes except 
murder, and therefore cannot be de- 
nied it for any erime where it was 
allowed by the common law, unleſs 
oulted by ſome ſtatute ſince 1. Edw. b. 

282. 1, 109. 286. ſ. 114 

3. A peer cannot have counſel where a 

* commonex ought not, 365. f. 1 

4. By 24. Geo. 2. c. 18. no challenge 

' ſhall be taken by a peer for want of 
knights retyrned on the panel, 388, 
EY ; 389 
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5. A peer cannot challenge any of his 
peers, Page 388 


6. A peer returned on a jury may be 
diſcharged by writ of privilege, or 
he may challenge himſelf, or be chal- 
lenged for that cauſe, 392. f. 11 


7. If a peer bring an appeal the de- 
fendant fall not wage battle, 415 


8. Or TRIAL BY Przas, Ch. 44 


9. Where a peer is to be tried by his 
peers, the king, by commiſſion, con- 
ſtitutes ſome peer high ſteward pro 
bac vice, which reciting the indict- 
ment authoriſes him to receive and 
proceed upon the ſame, and require 
the peers to attend him, and the Lieu- 
tenant of the Tower to bring up his 
priſoner, 405. ſ. 1 


10. A ceriiorari goes out of chancery to 


certity the indictment before the ſte w- 
ard indilatè, 40 
11. The ſteward by precept under ſeal 


directs a certain day and place at 
which it ſhall be certified, ib. 


12. Proceſs of the ſame kind is directed 
to the Lieutenant of the Tower to bring 
up his priſoner, ; ib. 

13. The ſteward directs another precept 
to the ſerjeant at arms to ſummon the 
peers. Quære, if the parliament be 
ſitting, 406. ſ. 3 


14. By 7. Will. 3. all peers are to be 


ſummoned, 


ib, (N) 


15. The form in which a trial by peers 


406. f. 4 
16. The clerk of the crown 1s to arraign 
the priſoner, but not to inſiſt on his 
holding up his hand, 407 
17. In what manner the evidence and 
verdict are to be given, 407. ſ. 6 


is conducted, 


18. None but lords who have a vote in 
parliament can paſs on ſuch a trial, 


407. ſ. 7 


19. Whether upon the trial of a peer 
the biſhops have a right to Tn. 
Nr 10, 


20. It is agreed, they have a right to 
vote in a bill of attainder, 598 


21. They have alſo a right to vote in 
queſtions previous to the trial of a 
peer, Page 407 

22. By 7. Will. 3. c. 3. all pzers who 
have a right to fit and vote ſhall be 
ſummoned twenty days before the 
trial, and take the oaths, &c. io 


23. No lord of any other country, or of 
Ireland, nor the fon or heir of any 
peer, hath a right to ſuch a trial, 
408. ſ. 9 

24. By 20. Hen. 6. c. 9. dacheſſes, 
counteſſes, baroneiles, indicted of trea- 
ſon or felony, whether married or ſole, 
ſhall be tried as peers of the realm 
would be tried for the offence of which 
they ſhall be indifted, 408. ſ. 10 


25. A queen, conſort or dowager, fole 
or married to a ſecond huſband, be he 
a peer or commoner ; and all peereſſes 
by birth, ſole or married to peers ar 
commoners; all marchioneſſes and 
viſcounteſſes are entitled to a trial by 
peers, 409 
26. But a peereſs by marriage loſes 
herdignity by marrying a commoner, 
7 35710 on 
arliament is ſitting a 
* tried by the peers, 
409. 1. 12 
28. A trial by peers may be of right 
upon an indictment of treaſon or fe- 
lony, or miſpriſion thereof, but for 
all other crimes a peer ſhall be tried 
by the country, 409. f. 13 
29. A peer ſhall not be tried by his 
peers upon an appeal of felony, 
410. ſ. 14 
30. A peer is not by any privilege 
exempted from being indicted by a 
grand jury of commoners, either in 
the king's bench, before commiſſioners 
of oyer, or the coroner, 410. ſ. 15 


27. While the 
biſhop ſhall 


31. If a peer abſent himſelf and cannot 
be found, he may be outlawed per ju- 
dicium coronatorum, &fc. 410. 1. 16 
32. The king's bench may allow a par- 
don pleaded by a peer to an indict- 
meat in that court, 410. f. 17 
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33- The king's bench cannot receive a 
peer's plea of not guilty, or his con- 
fellion, Page 410. f. 17 


34. A peer attainted of treaſon or fe- 
lony, may be brought into the king's 
bench, and demanded why execution 

ſhould not paſs, 410. 1.18 


35. If the day appointed by the houſe 
of lords for the execution of a peer 
ſhould lapſe before execution done, a 
new time may be appointed by the 
king's bench, the parliament not then 
fitting, and the record, &c. being 
perly removed, 410. ſ. 18 80 


36. If a peer on an arraignment before 
the lords refuſe to put himſelf upon 
his peers, he ſhall! be dealt with as 
one who ſtands mute, 411. f. 19 


37. One entitled to peerage who pleads 
as a commoner cannot afterwards in- 
ſiſt on his peerage, 411. f. 19 

38. No queſtion ought to be aſked of 
the lord high ſteward, or of the 
judges, in the abſence of the priſoner, 

411. f. 20 

39. After the lords are withdrawn, the 
Judges are not to = them any opi- 
nion without conſulting the reſt cf the 
judges, and openly in court, 411 

40. But the judges may anſwer the lord 
high ſteward any queſtion in open 


court, during the abſence of the pri, 
ſoner, ib, 


41. When a peer is tried before the 


pcers in parliament, the lord ſteward 
withdraws with the reſt of the peers, 


412. ſ. 21 

42. Where a peer is tried by the lords 
in full parliament, the houſe may be 
adj ur ned, and the evidence taken by 
parcels, 412.1. 22 


43. Where the trial is by commiſſion, 
the lord ſteward, after verdict, may 
take time to adviſe upon it, and his 
orice continues till judgment, 412 


44- On a trial by comm; ſſioners, the 
lords triers cannot ſeparate after evi- 
dence. given; but muſt continue to- 

- gether till verdict given, ib, 


45- In a trial before the peers 7 par- 
lament every peer is a judge both of 
law and fact; but in the court of the 
high ſteward, he is to judge of the 
law, and the peers triers are mere 

judges of the fact, Page 412 (N) 


46. In ſtated and fixed judgments the 
law makes no diſtinction between a 
peer and a commonier, 468. ſ. 2. 


PENALTY, 


1. The whole penalty of a penal ſtatute 
goes to the king, where it is not other- 
wiſe d:ſpoſed ot, 104 


2. The king's grant of ſuch penalties is 
void, 8 134 


PERJURY. 
1. An indictment of perjury on 5. Eliz. 


c. . omitting the words woluntari? et 
corrupiè in ſetting forth the ſwearing 
is inſufficient, 67. ſ. 110 


2. So alſo, if ſuch an indictment ſet 
forth tate per ſe ſacro evangelio fuld 
depoſdit, without directly ſhewing that 
he was ſworn, it is not good, 

68. ſ. 111 


. The Court will not grant a certiorari 
to remove an indictment of perjury at 
the inſtanee of the defendant, except 
for ſpecial cauſe, 147. f. 28 
4. It is unſettled whether the pardon of 
a conviction of perjury make the party 

a good witneſs, 355+ 1.52 
5. A conviction of perjury, and judg- 
ment thereon, is a good cauſe of chal- 
lenge to a juror, 398 
6. It is alſo a good exception to a wit- 
neſs, notwithſtanding the king's par- 
don, 437» 438 
7. A conviction of perjury will not diſ- 
able a man from making an affidavit 
as to the irregularity of a judgment, 
437+ 1. 103 

8. Precedent of an information for per- 
Jurys e 


PETIT- 


A TABLE OP PRINCIPAL MATTERS. 


PETIT-TREASON, 
See TrEAS0Nn —EVIDENCE. 


1, Two witneſſes are required upon an 
indictment of petty treaſon, Page 82. 
{.144 and p. 419 (N) 

2. What is to be done to one who ſtands 
mute to an indictment of petty treaſon, 


24 13 

3. 2uere, whether petty treaſon was, 
at common law, entitled to clergy.— 
But this is ſettled by ſtatute De Clero, 
256. f. 21 

4. By 23. and 25. Hen. 8. petty treaſon 
is ouſted of clergy, 295. ſ. 50 


5. In petty treaſon, depoſitions taken 
on the examination, &c. are not ſuf- 
ficient to convict if the deponent be 
living, though unable to travel, or 
kept out of the way by the procure- 
ment of the priſoner, 419, 420 


6. Judgment againſt a man for petty 
treaſon is * to be drawn to the place 
of execution, and there hanged, &c.“ 


469. . 5 


7. The judgment againſt a woman was, 
that ſhe ſhall be drawn to the place of 
execution, and there burnt. But by 
30. Geo. 3. F. 48. they ſhall now be 
hanged, 469. 1.6 


8. Whether the wife loſes her dower 


for this offence, 491 
PIRACY. 

1. In what manner acceſlaries to piracy 

ſhall be tried, 22 


2. Pirates ſtanding mute were to be ad- 
Judged to pain fort et dure but by 
12. Geo. 3. c. 20. they (hall be con- 
victed, &c. as by verdict or confeſſion, 


230. 237 
3. Piracy is ouſted of the benefit of 
clergy, 3 260. . 41 


PLEADING. 


1. In what manner a defendant is to 


mation (See INrORMATION QUT 
TAM), | 123 to 128 
2 1 — 7 


plead to a gui lam action or infor- 


2. How the defect of addition or other 
error in an appeal may be cured by 
pleading, Page 176 

3. The manner in which /an4uary” 
was formerly pleaded, 243 


4. How a pardon mult be pleaded (See 
Pax ox), 357, 358 


PREGNANCY. 


In what caſes the plea of pregnancy 
ſhall ſuſpend execution, 507, 508. 
ſ. 9, 10 


PREAMUNIRE. 


1. In proemunire an appearance by at - 
torney cannot be admitted without a 
ſpecial grant for that purpoſe, 

118. f. 53 

2. Inſtance of a pardon pleaded to præ- 
munire by attorney without ſuch ſpe- 
cial grant, | ib. 

3. Proceſs of outlawry does not lie in 
præmunire, 180. f. 110 


4. It does not appear whether there 
can be any acceſſaries in præmunire, 
200. ſ. 6 


5. A pardon of all miſpriſions, treſ- 
paſſes, offences, and contempts, will 
pardon a præmunire, 344. f. 25 

6. The judgment in premunire, 470. 1.9 

7. The ſtatutes of præmunire which give 
a general forfeiture of all the lands 


and tenements of the offender extend 
not to land in tail, 486. f. 28 


8. It is unſettled whether the forfeiture 
in præmunire ſhall relate to the time 
of the offence, or only to that of the 
judgment, 487. ſ. 31 


PpPRESENTM ENT. 
See INDICTMENT. 


A preſentment - is an accuſation found by 
a grand jury without any bill brought 
before them, 299. Ch. 25 


PRIVY COUNCIL. 


1. By 33. Hen. 8. c. 23. the king's 
council may examine treaſons, miſ- 
prifiotts, 
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prifions, and murders, and the priſo- 8, If, on ſuch Senire, the defendant can« 


n2 s may be tried in any county by 


the king's commiſſion, Page 372 
2. This ſtatute, as far as relates to trea- 
ſon done withia the realm, is repealed, 


15h. 63 
PROCESS. 


See VENIRE. 


1. No proceſs without writ can be well 
awarded on an indictment, &c, from 
any court out of the county wherein 
it fits; but by writ it may be well 
awarded into any county of England 
either by the king's bench, juttices of 
eyre, or juſtices of yer and terminer : 
but juſtices of the peace have not this 
power, | 136 

2. All proceſs to which the king is a 
party _ to have the clauſe of 20 
emittas, Qc. 137. 1.5 


3. By 27. Hen. 8. c. 24. all proceſs upon 
indictment of treaſon, telony, or treſ- 
paſs, to every county palatine or 
other liberty, ſhall be made in the 
king's name only, and all proceſs iſ- 
fuing from a county palatine, &c. 
Mall be zeed in the name of him who 
has the franchile, 138. f. 7 


4. All proceſs to other courts ought to 
be in the king's name; and it from 
the king's bench, zefed in the name 
of the chief juſtice, or, in his abſence, 

the ſenior judge, &c. 138. 1.8. 


5. Proceſs on an indiament before juſ- 
| tices of the peace mult be under the 
hands of two of them, and that fitting 
the court in the ſeſſions, 138 


6. A denire facias is the proper proceſs 
to be firſt awarded on an indictment 
for any crime under the degree of 
treaſon, felony, or mayhem, except 
where other proceſs is directed by 
* - ſome ſtatute, | 139, 1. 9. 
7. A venire facias is the firſt proper pro- 
ceſs on an information in the crown 


office for a debt claimed by the king, 


as having been forteited by a felo de je, 


139 


not be found, a diftrefs infinite ſhall go, 
if he have lands, &c. But if a nihil 
be returned, a capias alias & pluries 
ſhall iſſue, Page 139. 1.16 


9. 2uere, whether in oyer and terminer 
if the party make default at the firſt 
day, a wenire facias or pone per Vadios 
may iſſue, &c. &c. 139. 1. 11 


10. On informations, a capias againſt a 
commoner, and a airingas againſt a 
peer, are the firſt proceſs, &c. &c. 
| | - "2390: 5, 28 


11. At common law an attachment or 
ſabpœna at the election of the informer 
were the proper proceſs in gui tam on 
popular ſtatutes, | 140 


12. In other actions an attachment or 
fone per vadios was the proceſs, 3b. 


13. And in all originals, in debt on po- 
pular ſtatutes or. ſummons, was the 
proper proceſs, ib. 


14. By 21. Jac. 1. c. 4. the like proceſs 
in popular proſecutions ſhall be had, as 
in actions of treſpaſs wi et armis, at 
common law, 140. ſ. 13 


15. Therefore the proceſs in all ſuch 
ſuits muſt now be by attachment or 
pone per wadios, Ic. and after by dife 
treſi infinite, where by the return the 

arty appears ſufficient, or otherwiſe 
y capias, 140. ſ. 13 


16. The practice on a criminal infor- 
mation 1s firſt to award a /ubpena, 
and on no appearance, &c. in four 
days, a capias of courſe ; but if the 
defendant be a corporation aggregate, 
a diſtringas, 140. f. 14 


17. A capias is the firſt proceſs on all 
indictments or appeals of treaſon, fe- 
lony, and mayhem, 140. 1. 15 


18. There ought to be fifteen days be- 
tween the tete and the return of pro- 
ceſs iſſued from the king's bench into 
a foreign county. But this is not ne- 
ceſſary iu the county Where the Court 
ſits, | 140. 1. x6 


19. The 


- 
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19. The ſheriff, and not the bailiff of 
any franchiſe, ſhall execute all writs 
where the king is party, whether there 

be the clauſe of xo omittas, or not; 
for the king's prerogative ſhall be 
preferred to every franchiſe, unleſs 
there is a clauſe to the contrary in 
the grant of the franchiſe, Page 141 


20. By 4. and 5. Will. and Mary, c.18. 
no proceſs ſhall iſſue, on any infor- 
mation exhibited by the maſter of the 

crown office, till a recognizance be 
given, &c. (See INFORMATION) 

141. 1.18. 


21. By 18. Eliz. c. 5. no proceſs ſhall 
iſſue on a penal information till a 
ſpecia] note be made of the time when 
{uch information was exhibited, 141 


22. If a defendant appear, and before 
iſſue joined eſcape, the common ca- 
pias, alias, and plurics ſhall be award- 
ed, unleſs there has been an exzgent, 
in which caſe a new exzgent ſhail go 


inflanter, 141. f. 19 


23. If no exigent be awarded, and the 
defendant make default after iſſue 
joined, and an inqueſt be awarded to 
try it, a capias thall go againſt him 
ad audiendam juratam, Cc. 16. 


24. Quære, if the defendant appear upon 
the exzzeut, whether he ſhall not be 
admitted to plead ge novo, 


25. Of proceſs by certiorari (See CE R“ 
TIOR ARI), 143 to 169 


26. Where the proceſs on an appeal, 
indictment, or information, ſhall be 
ſaid to be diſcontinued, miſcontinued, or 
put without day (See Discoxri- 
NUANCE), 169 to 178 


27. How far and in what manner pro- 
ceſs is neceflary in OUTLAWRY (See 
OUTLAWRY), 179 


28. In what manner proceſs ſhall be 
iſlued againſt jurors, 375 to 384 


29. In what manner proceſs ſhall iſſue 
to compel the attendance of witneſſes 
(See EviDExCE, No. 95 to No. 102), 
447. f. 170 


142 


PRO F ER. 


1. The plea of autrefoits acquit being & 
plea in bar and the record not in the 
pleader's cuſtody, there is no need to 


plead it with a profert ſub pede figilli, 
Page 312, 313 

2. Whoever pleads a pardon under the 
great ſeal ought to produce it al pede 
JSegillts - 359. 4.65 


PURCHASER, 


A perſon attainted may be a purchaſer 
of land, but he cannot hold it : the 
king ſhall have it on office found, 


494+ . 50 


A. A "_ * 


R. * 
RECOGNIZ ANC E. 


1. The Court is the proper judge whe- 
ther recognizances ought to be eſ- 
treated or ſpared, 148. f. 33 


2. An offender pardoned on condition 
of tranſportation may ſurrender to 
diſcharge a recognizance, by obtain- 

ing a habeas corpus; but if ſuch con- 
vict be on board the tranſport, the 
Court will not grant the writ, ib. 


3- What recognizance ſhall be taken 
by the maſter previous to iſſuing pro- 
ceſs on an information (Sce In rox - 
MATION), 87 to go 

4. What recognizance is to be given 
before the allowance of a cerriorari, 
* | 152 to 155 

5. The removal of a recognizance by 
certiorari does not e en its obli- 
gation, 155 

6. How a recognizance ſhall be certi- 
fied, 156 

7, The king cannot diſcharge a recog- 
nizance ot the peace, before it is for- 
feited, 349. . 34 


RE. 
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REMAINDER. 


Whether a remainder, expectant on a 
leaſe for years, will qualify a man to 
be a juror, Page 394, 395 

REPRIEVE, 

1. Every Court which has power to 
award an execution has alſo of com- 
mon right a diſcretionary power of 


granting a reprieve, even after the 
commilton is determined, $07. ſ. 8 


2. Cauſes for which a reprieve may be 
granted, $07» ſ, 9 


3. By 8. Geo. 3. c. 15, judges may re- 


prieve a convict for the purpoſe of 


obtaining a pardon, 507. Vote in marg. 
4- The Court may reprieve a convict 


for murder, 509 


REPUGNANCY. 


1. Where one material part of an in- 
dictment is repugnant to another, the 
whole is void, 33 


2. If an indiAment charge the defendant 
with having forged a certain writing 
by which A. was bound to B. it is re- 
puguant, for it is impoſſible he ſhould 
de ſo bound by a forgery, 33 


3. If an indictment alledge that the de- 
fendant d:/ci/ed another of lands, and 
it appear by the indidlment that he had 
no treehold ; or that the defendant en- 
tered peaceably and then 4/ez/ed the 
* 11 ; or that he di/eijed of 


nd then being, and ever ſince con- 


tinuing his freehold ; ſuch indictment 
is void for repugnancy, 22 


4. An inditment for ſelling iron with 
. falſe weights and meaſures is void; 
for it is inconſiſtent it ſhould be ſold 
by both weight and meaſure at the 
ſame time, 34 
x. If an indictment at a ſeſſion the 13th, 
'* find that the defendant was abſent 
from church {ix months from the firit 
of the ſame month, it is void, 56. 
6. An indictment charging a fact as 
felony which on the face of it is treſ- 
paſs only, as cutting down and carry- 
ing away trees, ib void, ib, 


7. But an indictment for having mowed 
unam acram fern, ſhall be intended to 
be hay, though in fact it was only 
graſs when it was mowed, * 34 


8. A verdit which is repugnant is void, 
h 466 


RES CO US. 
See BREAK IN PRISON. 


1. The ſheriff's return of a reſcous; 
without ſhewing the year and the day, 
is inſuthcient, 44. 1.77 


2. Proceſs of outlawry lies on the re- 
turn of a reſcous, . ch. 27. 1. 113 


R I O T. 


1. On an indictment for a riot, if a ver- 
dict acquit all but two, it is repug- 
nant, unleſs it charge them with 

having made ſuch riot, /imul cum alits 
Jurateribus ignotis, 462. 1.8 


2. If twenty perſons are indicted for a 
riot, and any three found guilty, the 
verdict is good, ib. 

3. Where only two are found guilty of 
a riot, they having been indicted with 
others, judgment ſhall be given againſt 
them, even though tae others do nat 
come in to trial, 463. (N) 1 

4. Six were indicted for a riot; two of 
them died, before trial; two were ac- 
quitted ; and two only found guilty ; 
and judgment was given againſt, the 


two found guilty, ib. 


ROBBERY. 


1. An indictment of robbery in guã lam 
vid regia pedeſtri ducent, de L. ad I. 
ſhall not ouſt the defendant of clergy ; 
for the words of the ſtatute are, i, 
* or about, or near, the highway,” 

255 

2. By 5. and 6. Edw. 6. c. 10. thoſe 
who are found guilty in one county 
of an offence amounting to robbery 
in another, are ouſted of their clergy, 

273 

3. By 23. and 25. Hen. 8. c. 3. &c. &c. 

all perſons indicted of robbing any 
285 


* 
N 
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rſon in or zear the highways, are ex- 
cluded from clergy, Page 272 


4- No robbery is within theſe ſtatutes, 
but ſuch as is laid in the indictment 
to have been committed iz or near the 
highway, and to have put the perſon 
robbed i fear, 273 

5. By 3. and 4. Phil. and Mary, acceſ- 
ſaries before the fact in robbery are 
excluded from clergy, 274 1. 84 


6. RoBBERY IN A DWELLING-HOUSE 
(See CLERGY, No. 102 to 125, 
HovusE-BREAKING), 

7. If any accomplice out of priſon ſhall 
diſcover and convict two or more 
highway robbers, he ſhall be intitled 
to a pardon, 333. ſ. 3 


1 8. 
SACRILEGE. 


1. Sacrilege was conſidered as a crime 
of ſuch ſignal enormity by the com- 
mon law, that the offender was denied 
the privilege of ſanctuary, 243. f. 4 


2. Perſons guilty of facrilege were de- 
' ried tl e benefit of clergy, 248, 249 


3. By 23. Hen. 8. c. 1. 25. Hen. g. c. 3. 
and 3. and 4. Will. and Mary, c. 9. 
robbing any church, chapel, or other 
holy place, is excluded from clergy, 

271.1. 72 


4. But no ſacrilege is within theſe ſta- 
tutes which is not accompanied with 
an actual breaking, 


98. By 1. Edw, 6. c. 12. all perſons are 
ouſted of clergy for felonious taking 
goods out of any pariſh charch, or 
other church or chapel, 


6. But acceſſaries to ſuch a robbery are 
not excluded by any ſtatute; /d 
quere, if acceſſaries to ſacrilege are 
not excluded by the common Jaw, 

272. f. 75, 76 


275 to 281 


$99; 59” 


271. 1.74 


SANCTUARY. 


The privilege of ſanGuary, what, and 
how pleaded, Page 471. ch. 33 


SCIRE-FACIAS. 


1. Scire facias is the proper proceſs af- 
ter the removal of a cauſe by certio- 
rart, | 167 

2. A perſon pardoned on an appeal by 
the party muſt ſue out a fcire facias 
to the appellant before it ſhall be al- 
lowed, unleſs he appear gratis, 350. 


1.35 

3. If the ſhenff return two nihils to ſuch 
ſcire facias, the appellee ſhall be diſ- 
charged, 73 50. ſ. 36 


4. If the appeal be of death, and the 
ſheriff return that the appellant is 
dead; guere, if a ſcire facias ſhould 
not iſſue to the heir, ib. 


5. A ſcire facias need not go to the 
lords intitled to the 2/cfear, becauſe 
the pardon no way reverſes the at. 
tainder, 350. 1. 37 


6. One appellee cannot take advantage 
of the appellant's default on a /erre 
facias by another appellee, 350, 351 

7. An attainder of felony of a perſon 
who hath lands, ſhall never bereverſed 
by writ of error, without /cire facias 
againſt all the tenants and lords, me- 


diate and immediate, 350 
8. But ſuch ire faczas is not neceſſary 
in high treaſon, 351 


-SERVANT. 


If a ſervant receive a maſter, or a maſ- 
ter a ſervant, they are acceſſaries as 


much as if they had been mere ſtran- 
gers, 213. 1.34 
SEWERS. 


1. A certiorari lies from king's bench 
to commiſſioners of ſewers, notwith- 
ſtanding 13. Eliz. c. 9. ſays, they 
ſhall not be compelled to make cer- 
tificate of their proceedings, 144 


2. But the Court, before they will ſuffer 
the return to be filed, will hear affida- 
vits concerning the facts, 149. f. 34. 

152. 1. 69 
SHE. 
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S H E R 1 F F. 
See Torn. 


1. In all ſaits where the king is a party, 
as in indictments and informations, 
the proceſs ought to be executed by 
the ſheriff, and not by the bailiff of any 
franchiſe, whether it have the clauſe 
of uon omitias or not, 


2. The ſtatute 23. Hen. 6, c. 8. which 
enacts, that ſheriffs ſhall continue in 
their office no longer than one year, 
cannot be diſpenſed with, 347 


SIGN MANUAL. 


1. The ſign manual importing a pardon 
cannot be pleaded as a pardon, neither 
will it reſtore the competency of a 
witneſs, 359. N. in marg. 


2. The ſign manual is uſually the firſt 
progreſs to a pardon, upon the Circuits 
and at the Old Bailey, 361 


SIMILITUDE. 


Although ſimilitude of hams was admit- 
ted as good evidence in Sidney's caſe, 
and the propriety of ſuch evidence was 

only doubted in the caſe of 1he Seven 

Biſhops, yet it is held that ſimilitude of 
hands 1s not evidence in any criminal 


caſe, 428. f. 52 


S IM O NV. 


1. How far a finn may take advantage 
of a pardon for /imony, 356. ſ. 56 


2. Quære, whether a pardon of all miſ- 
priſions, &c. &c. will extend to ſimo- 


ny, 344+ 1. 26 
SOJOURNER. 


A ſojourner being in the houſe at the time 


of the robbery, doth not bring the caſe 
within the 5. & 6. Edw. 6. c. 9. which 
excludes robbery from clergy com- 
mitted in any dwelling-houſe, zhe 
owner, his wiſe, children, or ſervants, 
being therein, ©” > PPG 


Page 141 


STABBING, 


By 1. Jac. 1. c. 8. whoever ſhall ſtab ot 
thruſt any perſon that hath not then 
any weapon drawn, or that hath not 
then firſt ſtricken the party which 
ſhall ſo ſtab, ſo as the party ſtabbed die 
thereof within fix months, ſhall be ex- 
cluded from clergy, Page 206. 1. 57 


STATUTES. 


1. A ſtatute which appoints that all 
crimes of a certain denomination ſhall 
be tried before certain judges, does 
not exclude the juriſciction of the 
king's bench without expreſs negative 
words, 154. 1, 49 


2. All ſtatutes are to be conſtrued ſtrict- 
ly in favour of life, and no parallel 
Caſe -which comes within the ſame miſ- 
chief ſhall be conſtrued to be within 
the purview of them, unleſs it can be 
brought within the meaning of the 
words, 261 


3. Wherever a ſtatute pebibits a matter 
of public grievance, or commands a 
matter of public convenience, an of- 
fender is puniſhable at the ſuit or the 
party grieved, and by way of indict- 
ment, unleſs ſuch proceeding be ex- 
preſsly excluded, I 


4. A ſtatute which extends to private 
perſons, or to matters of a private ra- 
ture, will not bear an indictment, 76, 


5 · Where a ſtatute makes a new offence 


which was no way prohibited by the 
common law, and appoints a particu> 
ler manner of proceeding, without 
mentioning indictment, no indictment 
can be maintained (See infra, No. 14. 
&c.) : 4 


6. If a ſtatute give à recovery by action 
of debt, bill, plaint, or information, 
or ether<viſe, it authorizes a proceeds 
ing by indictment, i; 


7. Where a ſtatute adds a further penal. 
ty to an offence prohibited by the com 
mon Jaw, the offender, at the election 
of the proſecutor, may be indicted 2t 
common law, ib, 

8, If 
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$. If ſuch indictment conclude contra 
formam ſlatuti, and cannot be made 
good upon the ſtatute, it may be 
maintained as at common law, and 
the words contra formam flatuti re- 
jected, Page 4 


9. Where new-created offences are only 
prohibited by a general prohibitory 
clauſe of a ſtatute, an indictment will 
lie, 5. (N) 2 


10. Where there is a prohibitory parti- 


cular clauſe ſpecifying only particular 


remedies, there ſuch particular remedy 
muſt be purſued, ib. 


11. Where an offence, not ſo at common 
law, is made an offence by ſtatute, an 
indictment will lie where there is a 
ſubltantive prohibitory clauſe, though 
there be afterwards a particular pro- 
vijſion and remedy given, 70, 


12. No indictment will lie where the 
ſtatute is not p*0:6/tory, but only in- 
flicts the forteiture, and ſpecifies the 
remedy, | 

13. Where the offence was puniſhable 

before the ſtatute which preſcribes a 
particular method of puniſhing it, 
there ſuch particular method is camu- 
lative, ib, 

14. But where a ſtatute appoints a par- 
ticular mode of puniſhment for an of- 
fence which was not puniſhable before, 
there the particular mode mult be pur- 
ſued, and not the common-law mode 
of indictment, tb, 


15. An information may be brought for 
offences againſt ſtatutes unleſs a dif- 
ferent mode is preicribed, 4 

15, In what caſes an indictment, ground- 
ed on a ſtatute which will not maintain 
it, may be made good as at common 
law {See INDICTMENT, No. 260.), 

70. ſ. 115. ch. 23.1. 70 


17. What ought to be the form of the 
body of an inditment on a ſtatute 
(See INDICTMENT, No. 233 to 
251.)s 61 10 72 


18. Where an offence is made felony by 
ſtatute it ſhall! have the benefit of cler- 
ex. unleſs it be expteſsly excluded 


255, 256 


tom it, 


ibs ; 
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19. Where a perſon is denied clergy by 
a ſtatute excluding it from the crimes 
the indictment and evidence muſt ex- 
preſely bring the caſe within the 
words, Page 256 

20. Where a ſtatute makes an offence 
treaſon or felony, it gives it the hke 
incidents that belong to a treaſon or 
felony at common law, ibs 


21. Whether a ſtatute may be diſpenſed 
with (See Pa R DON, DisrensaTiION)s 
3453 

22. How the words ſuch offences”? and 
& /ach offenders” in a ſtatute, ſhall be 
conſtrued to mean ** /uch in mijchief®” 
and © fuch in inconvenience,” 261. 


. 43 
STEWARD, 


Sce PEERS. 


1, In what manner a lord high ſteward 
is to be created for the trial of a peer, 
and the proceedings therein, 405 


2. None but the lord high ſteward can 
receive the plea or confeflion of a 
peer, 406 

3. In what manner the peers may re- 


quire the opinion of the high ſteward, 
or of the judges, 411 


4. Whether the court of the high ſtew- 
ard may be adjourned, 412 


5. A writ of error lies in the king's 
bench of an attainder before the lord 
high Reward, - 502. f. 16 


6. An indictment before J. S. ſteward, 
muit ſhew to whom he is ſteward, 
ch. 25. l. 119 


SUB PHPENA. 


1. In proſecutions for miſdemeanors the 
defencant may take out /#5p@na's of 
_ courſe, 447. ſ. 70 
2. And ſince the ſtatute 1. Anne 9. 
which ordains that the witneſſes for 
the priſoner ſhall be ſyorn, proceſs 
may be taken out again them in any 
caſe, 445 


SUG. 
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$UGGESTION. 


If the king's pardon ſhall be obtained 
upon an untrue ſuggeſtion, the pardon 
ſhall be void, &c. Page 338 


SUNDAY. 


One who is convicted on a penal ſtatute 
cannot be apprehended on a Sunday 
for the non - payment of the forfeiture, 


131 
SUPERSEDEAS. 


x. How far a cer!i2rari ſhall be a ſiper- 
ſedeas to the Court below (See CEA: 


TIORAR1, No. 102 tO 117), 159 » 
161 


2. On a pardon allowed in the king's 
bench, the party may have a ſuprr/e- 
deas to the exchequer to top the pro- 
ceſs there on an elireated amercement, 

360. 1. 69 


3. How far a defendant coming in by 
capias utlagatum may avoid an out- 
lawry in the common pleas by fhew- 
ing that he purchaſed a faper/edens, 
and delivered it before the quizto ex- 
actus, | 497 


„ ACT Y. 


In what cafe the pardon af the principal 
will operate as a diſcharge of the 
ſurety, 343. f. 23 


SURNAME. 


See ABATEMENT, NAME, MisNOMER, 


— 


SURPLUSAGE, 
i. Where a ſpecial verdict is perfect, 


without certain words therein inſerted, 
they may be rejected as ſurplus, 464. 
{. 10 


2, Nothing which can be rejected as 
ſurplus ſhall vitiate an indictment, 55 


T A 1 L. | 
in what caſes an eftate In tail is forfeited 
by an attaizider of treaſon or . 
Page 482 to 487 


TENOR, 


1. By the charter of the city of London, 
only the tenor of a record can be re- 
moved from thence; 59, 60 


2. And it is ſaid, this extends to Middle- 
ex as well as London, 60. note in marg. 


3. The return of a certiorari ought to 
certify the record, or the tenor of it, 
or the tenor of a tenor, as the exi- 
gence of the writ requires, 164 


4. How far a variance is fatal when an 
inſtrument is ſet out in an indictment 


* ſecundumtenorem ſequentem, 4.53. 1.199 


T2 T7: 


I. Proceſs for treaſon, felony, or treſ- 
paſs, from a county palatine, ſhall be 


ze/ted 19 the name ot him who hath the 
franchile, 138. f. 7 


2. Proceſs from the king's bench ought 
to be under the 7/e//e of the chief juſ- 


tice, 138. 1.8 
3. Proceſs ought to be under the re of 
the firſt in a commiſſion, tb. 


4. What ſhall be removed by a writ of 
error, or recerdare, between the teſſe 
and return, : 163. 1. 73 

5. Where a Term intervenes between the 


teſte and return of a capias, it is diſ- 
continuance, 170. 1. 88 


6. If proceſs be teſed after the day of 
the return of the firſt proceſs, it is 
diſcontinuance, 170. 1.85 


T R AD E. 


Where a joint indictment will lie againſt 
ſeveral for following a trade without 
having ferved an apprenticeſhip, ch. 

25. p. 89 
TRANS» 


A TABLE OF PRINCIPAL MATTERS. 


TRANSPORTATION. 
Sze BURNING IN THE HAN PD, No. 5. 


1. Tranſportation is a ſpecies of puniſh- 
ment unknown to the common law, 


. Page 297 
2. The origin and effect of this puniſh- 
ment, ib, 


3. By 4. Geo. 1. c. 11. an offender 
convicted of grand or petit larceny, 
or other offence within the benefit of 
clergy, and liable only to burning in 
the hand, or whipping, may be tranſ- 
ported to America tor ſeven years, 

| 298 

4. Where an offender is convicted of any 
offence excluded from the benefit of 
clergy, and the king ſhall extend his 
mercy on condition of tranſportation 
to America, and ſuch intention ſhall 
be ſignified by a ſecretary of ſtate, a 
court of competent authority may al- 
low ſuch offender the benefit of a par- 
don under the great ſeal, 298. f. 139 


5. Buyers or receivers of ſtolen' goods 
knowingly ſhall be tranſported to Ame- 
rica for fourteen years, &c. &c. 298. 

ſ. 140 

6. The king may at any time di/pen/e 
with any ſuch tranſportation, and allow 
the return of the offender, 298. . 141 


7. Offenders tranſported, whoſhall ſerve 
the term of tranſportation, ſhall be 
conſidered as pardoned of the crime 
for which they were tranſ N 298. 

b 142 


8. By 6. Geo. 1. c. 23. the powers of 
4. Geo. 1. c. 11. are given to any 
ſubſequent court of like authority, 
notwithſtanding ſuch ſubſequent court 
may be held at a different place from 
that in which the offender was tried 
and convicted, 299 


9. By 8. Geo. 3. c. 15. where any of- 
fender ſhall be convicted without be- 
nefit of clergy, and the judge ſhall 


grant a. reprieve, if the king ſhall . 


grant a pardon to ſuch offender on 
condition of tranſportation to America, 
and ſuch intention ſhall be ſignified 
by a ſecretary of ſtate to the judge 
Vol. IV. 


recommending merey, ſuch judge may 
make an order for the immediate tranſ- 
portation of the offender, Page 299 


10. By 19. Geo. 3. c. 74. offenders lia- 
ble to be tranſported, or who ſhall be 
pardoned on condition of tranſporta- 
tion to America, may be tranſported 
to any parts beyond the ſeas ; and all the 
above-mentioned acts ſhall be in force, 

= 300 

11. Male perſons, in lieu of ſuch tranſ- 
portation, may be ſent on board ſhips 
or veſſels (co:mmonty called tbe Hu LRS), 
on the river Thames, &c. for a term. not 
leſs than one, nor more than ſive years, 
where the offence is tranſportation for 
ſeven years, and not exceeding ſeven 
years, where the tranſportation is for 
fourteen years, 301 


12. By 24. Geo. 3. c. 55. directions are 


given in what manner ſuch male con- 
victs ſhall be removed from the place 
of their conviction, &c. &c. 302 


13. By 24. Geo. 3. c. 56. convicts lia- 
ble to tranſportation, &c. ſhall be 
tranſported to ſuch places beyond the 

| ſeas as his majeſty by the advice of 
his privy council ſhall order and dire, 

© ON I! | 393 

14. The manner in which convicts may 
be aſſigned to contractors, 304. ſ. 154 


15. In what manner the place to which 
offenders are ordered to be tranſported 


may be changed, 305. f. 155 
16. How convicts ſhall be transferred to 


the contractors, 395. f. 156 
17. The contractor may carry convicts 
through any county, 16. 


18. The time a eonvict is confined pre- 
vious to his being tranſported ſhall Le 
conſidered as part of his ſentence, 
| 305. f. 157 

19. By 27. Geo. 3. c. 1. the authority 
given by the above acts to tranſport 
convicts 7 ſuch place as /is mai gf by 
the adwvice of his privy. council Sall a;- 
rect, is recited, and the place to which 
convicts hall in future be tranſported 
is declared to be to the caſtern coaft »f 

Re New 


* 
* 
— — — rs i r og TT O_o, po 
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New South Wales (commonly called Bo- 
TANY BAT), | Page 306 
20. The powers given to the king by 
this act, 307 


TREASON. 


1. Standing mute upon an arraignment 
of high treaſon is equivalent to a con- 
viction, 231, 232 


2. The privilege of ſanctuary never ex- 


tended to high treaſon, 244, 245 


3+ There are no acceſſaries in high tre- 


ſon, 193, . 2 


4. Whatever will make an acceſſary be- 
fore in felony will make him a princi- 
pal in high treaſon, 198, 199 


5. A diſlinction applied to this rule be- 
tween treaſons touching the king's 
death and other inferior , ſpecies of 
. trealon, reſpefting the mode of trial, 
| 199. (N) 1 
6. The ſame receipt of an offender 
which will make the receiver an acceſ- 
ſary after the fact in felony, will make 
him a principal in high treaſon, 99: 

| X 

7. Wherever a ſlatute ordains that thoſe 
who are guilty of the thiag prohibited 
by it ſhall be adjudged traitors, it im- 
pliedly makes Il procurers and abet- 
tors of it principals, 204, 205 


$. In what manner treaſon is excluded 
from the benefit of clergy (See CLER- 
GY, No. 22, 23. 38. 47. 52.), 


9. By 7. Will. 3. c. 3. perſons indicted 
of high treaſon ſnall make full defence 
by two counſel, 365 


10. In what manner a perſon indicted of 
high treaſon {hall have a copy of his 
indictment, &c. &c. (Se Cory or 
IX DIcTMENT), 1 


11. What evidence is neceſſary to ſup- 
port an indictment of high treaſon, 
419. 452 

12. The judgment in high treaſon (See 
Iven T, No. 10.), 


468, 1. 3 


256 


13. What forfeiture enſucs upon an at- 
tainder of high treaſon (See Fok- 
FEITURE), ch. 49 


14. For the trial of treaſons beyond the 
ſea (See CounTY INDICTMENT), 
No. 52 to 61), | 


TRESPASS. 


1. There can be no acceſſaries in treſ- 
paſs, | 198. f. 2 


2. Whatſoever will make a man an ac- 
ceſſary before in felony will make him 
a principal in treſpaſs, 7b. 


3- Wherever a man commands another 
to commit a treſpaſs, and he does it, 
the perſon commanding 1s equally 
guilty as if he had done it himſelf, 

| 199 

4. Whoever agrees to a treſpaſs on lands 
or goods, thereby becomes a princi- 
pal: but not in a treſpaſs on the per- 
ſon, 199, 1.4 

5. No one ſnall be adjudged a principal 
in any common treſpaſs for barely re- 
ceiving, &c. the offender, 16. 


6. What offences ſhall be included un- 
der a general pardon of all treſpaſſes, 


344+ ſ. 26 

7. On an indidment for felony, if the 
offence amount only to treſpaſs, the 
oftender cannot be {ound guilty of the 
treſpaſs on that indictment, Sed 
gucre, if the ſpecial circumſtances of 
the treſpaſs be set forth, 462 


8. If a jury find a ſpecial verdict for fe- 
lony, and it be adjudged only treſpa's, 
guere, if judgment may be given on 
it for treſpaſs only, ib, 


9. On an indictment for treſpaſs, if the 
fact appear felonious, judgment may 
be given for treſpaſs, for it is in the 
election of the king to proceed either 
ſor the treſpaſs or the felony, ib, 


10. Whether a former recovery or ac» 
quittal may be pleaded in bar of treſ. 
paſs (See AUTREF015s AcquiT.), 


TRIAL, 
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See CouNx TY. INDICTMENT. 


1. By 1. & 2. Phil. & Mary, c. 10. all 
trials of treaſon ſhall be according to 
the common law: conſtructions on 
this ſtatute, Page 81 


2. In what manner the acce/ary ſhall be 
tried where the offence ariſes in a dif- 
ferent county from that of the princt- 
pal (See ACCESSARY), 221 


3. In what caſes and in what manner it 
ſhall be tried, whether one who ſtands 


mute do ſo of malice or of the act of 
God, 228 


In what places treaſons and murders 
examined by the privy council ſhall 
be tried, 372 


5. He who ſteals goods in one county, 
and carries them into ancther, or if 
an act in one county prove a nuſance 
to another, the offender may be tried 
in either, ib. 


6. Of trial by peers (See PEEns), ch. 44 
7. Of trial by battle (See BaTTLs), 


ch. 45 


8. Of trial by jury, ch. 40 


9. Of trial by certificate (See CRER TI“ 
FICATE), 1 203 


V. 


VACATION. 


By 5. & 6. Will. & Mary, c. 11. a writ 
of certiorari may be granted in Vaca- 
tion-time, by any of the juſtices of the 
king's bench, to remove an indict- 
ment or preſentment from any gene- 
ral quarter- ſeſſions, 150 


VARIANCE. 


I, In forgery, the bill was value re- 
. ceivd ; in the indictment it was re- 
c-ived ; and the variance held imma- 
terial, | 453 


2, In perjury on an affidavit, © he ana 
derſtood and believed,” the indiQment 
he undertocd, &c. and the variance 


held immaterial, Page 453 


3. In perjury in giving evidence, the 
original indictment was, ** whereby 
his life was greatly de/paired f;“ the 
preſent inditment, aitcr ſaying © 12 
manncr aud form following,” ſtated the 
paſſ ge, whereby his life was greatly 
of,”” omitting the word d:/parred, and 
after a rule, the matter was given We 

ib, 


4. Lord MANSFIELD ſaid, the rule 
was, that ** where the omiſſion or ad- 
* dition of a letter does not change the 
© word /o as to make it another <vord,”” 
the variance is not material, 51. 453 


5. But if the miſrecited word is in itſelf 
a word, though not intelligible with 
the context, as air for © heir,” 
there the variance is fatal, 51 


6. What is ſuch a variance between the 
certiorari and the return, as ſhall pre- 
vent the removal of the record, 164 


7. What is ſuch a variance between the 
original and the proceſs as ſhall cauſe 
a diſcontinuance, 171 


8. Where a variance between the record 
of the former acquittal and the indict- 
ment or appeal to which it is pleaded, 
may be helped, 313 


9. If there be a variance between the 
record on which a man is convicted 
or attainted, and his charter of par- 
don; yet if there be no repugnancy 
to intend that the ſame perſon or thing 
are meant in both, it may be ſupplied 
by proper averments : inſtances giv- 


hey, 359 


10. Where the time proved varies from 
that laid in the indictment, the jury 
may find the defendant guilty gene- 
rally, or they may find him puilty 
ſpecially on the day proved, 451, 

A 180 


Rr 2 11. Mere 
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11. Where a certain place is made part 


of the deſcription or the fact charged, 


the leaſt variation as to ſuch place 
between the evidence and the indict- 
ment 1s fatal, Page 451. f. 181 


12. Where one is indicted for writing a 
It bel ecumdum tenorem ſeguentem, or for 
forging a deed fo and fo deſcribed, 
any the leaſt variation between the 


libel recited or the deed deſcribed, 


and thoſe given ip evidence, 15 fatal, 
453. 1. 190 

13. A variance between an indictment 
and appeal of death, as to the initru- 
mental cauſe, is no way material, fo 
that the party be proved to have died 
by the fame kind of death, 454. 

| | ſ. 192 

14. Whatever variance is material with 
reſpect to the principal, is equally ſo 
with reſpect to the acceſſary), 454 


15. Where an indictment ſets forth all 
the ſpecial matter in reſpect whereof 
the law implies malice, a variaace 
between the indictment and the evi- 

' dence as to the circumſtances do no 
hurt, ſo that the ſubſtance of the mat- 
tcr be found, 455+ 1. 198 


16. How far a variance in the recital of 
a ſtatute upon which an indictment is 
founded will be fatal (Se IN DI: 
MENT, No. 244 to 251.), - 64, 65 


VEND!TIONI EXPONAS, 
In what cafe a ſheriff may be authoriſed 


by venditioni exponas to fell the goods 
after the delivery of a certiorari, 159 


VERDICT. 


1. A jury fworn and charged In a capita! 
; caſe cannot be diſcharged till they 


have given a verdit ; gquere, if. the 


priſoner conſent (Sed wire Foftzr 29 
o 39) | 459. . r. 
2. In all capital cafes the jury muſt give 
"their verde openly in court; they 
cannot give a privy verdict, 459. f. 2 


3. The jury may give a ſpecial verdict 
in any criminal caſe, whether capital 
or not capital, Page 459. |. 3 


4. It is diſhonourable in the Court to 
ſuffer a ipecial verdict in a plain caſe, 
459. f. 3. Note in marg. 


5. In murder, on not guilty, the jury 
are not bound to enquire whether the 
priſoner be guilty of manſlaughter, 

460. 1. 4 


6. On an indictment of murder, the 
verdict may find generally man- 
ſlaughter /e defendendo, or per infor- 
tunium; but it mutt alſo ſay, not guilty 
of the murder, | | 460 


7. On an iadictment for grand larceny, 
the verdict may find it petty larceny 
only, 460. 1. 6. 


8. On an inditment for robbery and 
putting in fear, the jury may find 
guilty of the felony, not guilty of the 
robbery, tb. 


9. So on the 8, Eliz. c. 4. the jury may 


find, guilty of Healing, but not pri- 


valely, tb, 


10. On the 1. Jac. 1. c. 8. the priſoner 


may be acquitted of murder on the 
ſtatute, and found puilty of man- 
ſlaughter at common law, 16. 


11. On an indictment for petty treaſon, 
the verdict may find murder or man- 
ſlaughter, as the caſe may be, 156. 


12. In barglary, where a cepit et aſpor- 
tawit is alſo laid, the priſoner may be 
acquitted of the burglary and found 
guilty of the fe/ony, . 76, 


13. But be cannot, on a charge fo laid, 
be acquitted of the /e/ory, and found 
guilty of the burglary ; becauſe ſuch 

a verd & acquits him of the izten;/icn to 
commit feleny, in which the crime of 
burglary conſiſts, 401 


14. A verdict found the prifoner ** guilty 
of ſtealing in the dwelling-houſe, 
% not guilty of the burglary,” and ix 

was held, that the acquittal of the 
burglary was an acquittal of ſtealing 
in Ie dwelling-houſe, 461 (N] 


15, © Not 


15. © Not puilty of breaking,” but 
«« guilty of ſtealing in the dwelling- 
* houſe,” is a good verdiQ in burglacy 
to ouſt the offender of clergy on the 
12, Ann, Page 461 (N) 


16, On the 10, and 11, Will. 3, c. 23. 
for privately ſtealing to the value of 
$5. in a ſhop, the verdict may reduce 
the value under the ſum laid, Page 462 


17. On an indictment for felony gene- 
rally, if it appears to be only a treſ- 
pals, yet the offender cannot, on ſuch 
indictment, be found guiity of the 
treſpaſs. Sed guære, if the ſpecial 
circumſtances be ſet forth, ib, 


18. On a ſpecial verdict for felony, 
judgment may be given for ropes, 
ib. 

19. On an indictment for treſpaſs, if the 
fact appear to have been felony, the 
priſoner may be found guilty of the 
treſpaſs; for it is in the election of 
the king to proceed either for the 
treſpaſs or the felony. Sed guære, 
462 

20. A verdict of acquittal on the coro- 
ner's inqueſt ought to ſhew what other 
perſon did the fact, 462. 1.7 


21. Where two only are found guilty 
of a riot, cr only one of a conſpiracy, 
they having been indicted auith others, 
judgment ſhall be given, 462. f. 8 

& (N) 

22. Six were indifted for a riot; two 
died before trial; two were acquitted 
and two ſound guilty; and judgment 
was given on this verdict, 463 


23. On an indictment againſt ſeveral for 
an offence which may be done as well 
by one as by more, the verdict may 
find one only guilty, and acquit the 
reſt, ib. 

24. So where defendants are jointly 
charged, ſome may be acquitted, and 
others found guilty, 1b. 


25. Unleſs an offence conſiſt in doing 


ſome intire thing, the defendant may 
be found. guilty for a leſs. time and 
degree than is laid, ib, 
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26. The Court in judging of a ſpecial 
verdict 15 ated to the facts found: 
and cannot ſupply any defect by im- 
plication, &c. Page 463.1. 9 


27. The preciſion with which a ſpecial 
verdict mult find the fact, 4 


28. On a ſpecial verdict for murder» 
the Court are judges of the malice, 
Note in marg· 


29. If the ſpecial verdi& do not ſuffi- 
ciently aſcertain the fact, 2 wenire 
facias de novo ſhall iſſue, 463 (N) 2 


30. A ſpecial verdi& cannot be amended 
in capital caſes. Sed guære, if there 
are notes to amend it by, ib. 


31. A ſpecial verdit amended in for- 
gery, becauſe the fault was committe 


by the defendant, ib, 


32. If the imperfection of a ſpecial ver- 
dict be ſuch as that judgment cannot 
be given on it, it is bad, 463 (N) 2 


33. If there be ſeveral iſſues, and the 
jury only find ſome of them, yet judg- 
ment may be given; for in a general 
verdict upon ſeveral counts, if any 
one of them is good, it is ſufficient in 
criminal caſes, | ib. 


34. Words repugnant, in a verdict 
which would be complete without 
them, ſhall be rejected as ſurpluſage, 

464. ſ. 10 


35. On an acquittal againſt manifeſt 
evidence, the Court may, before the 
verdict is recorded, but not after, or- 
der the jury to teconſider it, 464. ſ. 1 


36. Inſtances of ſurety for the good be- 
haviour after verdict of acquĩttal, and 
of commitment for cottempt of court 
during trial, ib. 


37. The Court cannot ſet aſide a verdict 


which ac quits a defendant of a ptoſe- 
cution properly eriminal, 464 


38. A verdict which convicts a priſoner 
may be ſet aſide, as againſt evidence 


or the direction of the judge, or for * 
miſ trial, | th. 


39. By] 


— 


— 
— 
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39. By 14. Geo. 3. c. 20. priſoners ac- 
quitted ſhall be diſcharged without 
Pay ing any fees, Page 465. 1. 13 

40. In what caſes a perſon may be tried 


upon a verdict found without an in- 
dicment (See InvicTmenT), 6 


VI ET ARM IS. 


1. By 37. Hen. 8. c. 8. the words. : 
armis are not neceſſary in indictments, 
$5 

2. But indictments of 7 and ſuch 


like, are ſtill held inſufficient, without 


the words vi et armis, (Vide 3- Peer 


Will. 498.) 55 


| 
1 


9 


US UR. 


1. An indictment on the ſtatute of uſury, 
ſetting forth, that the defendant took 
more than five in the hundred, is not 
good without ſhewing in particular 
how much, 


2. He who hath borrowed money upon 
an uſurious contract is not a compe- 
tent witneſs to prove the uſury, unleſs 
he hath repaid the money borrowed, 


449, 441 


W. 


. 


I, Whether a certiorari lie to the courts 
in Wales, 145, 146 


2. In what manner inditments removed 
from Wales are to be proceeded _ 
16. 


3. By 26. Hen. 8. c. 6. juſtices of gaol- 


delivery, and of the peace, in the 
counties of England where the king's 


writ runneth next adjoining to ales, 
may try, &c. petty treaſons, felonies, 
murders, acceſſaries, &c. done and 
committed in Wales, Page 21 


4. This ſtatute is not repealed by 34. 
and 35. Hen. 8. c. 26. but an acquit- 
tal at the grand ſeſſions is a good bar 
of an indictment ſor the ſame crime 
in an Engliſh county, 21. 1.42 


5. By 34: and 35. Hen. 8. c. 26. the 
tranſcripts of attainder, which are or- 
dered to be certified to juſtices of 
gaol-delivery, &c. ſhall not extend to 
Wales, 253» f. 17 


6. By this ſtatute, the juſtices of the 
grand ſeſſion in ales are empowered 
to take indictments for the offences 
mentioned in 26. Hen. 8. c. 6, 21 


W A S T K. 


1. At common law, the king, upon an 
attainder of felony, had a right ut- 
terly to waſte the lands of the offender, 


479. 1.8 


2. In what caſes the king is intitled to 
the year, day, and walle, 479 


WHITEHATLLTL. 

How a larceny in lodgings, being parcel 
of Whitehall, muſt be laid in the in- 
dictment, to bring the offence within 
5. and 6. Edw. 6. c. 9. or 39. Eliz. 


c. 15, 279 


=. 


WOMAN. 


1. Women ſtanding mute were liable 
to penance as well as men, 235. 1. 17 


2. By 21. Jac. 1. c. 6. women, on con- 
viction of ſimple larceny under 10s. 
and for which men would be intitled 
to clergy, ſhall be burnt in the hand, 
and impriſoned, 249. ſ. 3. 


3. By 3. and 4. Will. and Mary, c. 9. 
where in any felony a man is intitled 
to clergy, a woman ſhall be alſo al- 

lawed it, and liable to ſimilar puniſh- 
ment, 250. 1.8 


4. The 
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4. The judgment againſt a woman in 
all caſes of treaſon was to be drawn 
to the 2 of execution, and there 
burnt: but now, by 30. Geo. 3. c. 48. 
they ſhall be hanged, Page 470. 1. 6 


5. For felony, that ſhe be hanged by 
the neck till dead, 470. ſ. 7 


WOOLLEN. 


By 22, Car. 2. c. 5. ſtealing woollen 
manufactures from the rack or tenters 
in the night-time is excluded from 
clergy, 


269. ſ. 69 


WR E C K. 
See 'TORN. 


By 12. Ann. c. 18. and 26. Geo. 2. 
c. 19. plundering goods that have 
been ſaved from wreck is ouſted of 


clergy, Page 271 


W R I T. 


Whether proceſs without æorit can be 
awarded into a different county from 
that wherein the Court fits, ch. 27. 


„ Is 


END OF THE FOURTH VOLUME, 


ERRATA ET ADDENDA, 


Page 2, line 25. for 4 fuerun,” read ( fuerunt. 
Page 20, in margin, dele © Bk. 1. c. 42. /. 19. Bk. 1. c. 45. / 6.” 
Page 21, in margin, after 4 Cafes in Crecon Lat, read ad Edit. page 101. 


Page 89, laſt line, inſtead of Rex v. Sbarrer, 1. Term Rep. 198.“ read © Rex v. Sparreto ard 
Urqubart, 2. Term Rep. 158.” | ; 


Page 430, in margin, after Rbede's Caſe, Cafes Crown Law,” read ** page 23. 


P age 430, in margin, after © Ackles Caſe, Caſes Crown Lato, read fage 303.” 


